This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


>n  I  AW  I 1RRAR 


Digitized  by  V:  OOQ 


Digitized  by  VjOOQIC 


mown  on  i  aw  i  ippap 


Digitized  by  V  jOOQIC 


Digitized  by  VjOOQIC 


REPRINTED  Iff  TAIWAS 


Digitized  by  CjOOQiC 


REPOETS 


OASES  ARGUED   AND  ADJUDGED 

THE   SUPREME    COURT 


THE  UNITED  STATES. 


DECEMBER   TERM,   1857; 


B*  BENJAMIN  C.  HOWARD, 

OOUXBRLLOB  AT  LAW  A5D  RE  POUTER  OF  THK  DR  CI  8105  8  OP  TBI  8UPREM1 
COURT  OP  THB  UX1TRD  8TATR8. 


VOX..    XX. 


WASHINGTON,  D.  C. 
W.  H.    A    O.   H.   MORRISON, 

LAW  PtTBUSHKM  AJID  BOOKSttAIU. 
1858. 


Digitized  by  CjOOQiC 


Entered  according  to  Act  of  Congress,,  in  the  year  1858,  by 

Benjamin  C.  Howard, 

in  the  Clerk's  Office  of  the  District  Court  of  the  District  of  Columbia. 


BUELL  k  BLANCHARD,  PRINTERS. 
0.   Wi   MURRAY,   STEREOTYP?R. 

WA8HIK0T0N.  D.  C 


Digitized  by  VjOOQIC 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Hon.  SOGER  B.  TANEY,  Chief  Justice. 
Hon.  JOHN"  MoLEAN,  Associate  Justice. 
Hon.  JAMES  M.  WAYNE,  Associate  Justice. 
Hon.  JOHN  CATRON,  Associate  Justice. 
Hon.  PETER  V.  DANIEL,  Associate  Justice. 
Hon.  SAMUEL  NELSON,  Associate  Justice. 
Hon.  ROBERT  C.  GRIER,  Associate  Justice. 
Hon.  JOHN  A.  CAMPBELL,  Associate  Justice. 
Hon.  NATHAN  CLIFFORD,  Associate  Justice. 

Jhremiah  S.  Black,  Esq.,  Attorney  General.    ' 
"William  Thomas  Carroll,  Esq.,  Clerk. 
Benjamin  C.  Howard,  Esq.,  Reporter. 
William  Sbldbn,  Esq.,  Marshal. 


Digitized  by  CjOOQiC 


Digitized  by  VjOOQIC 


RULE  NUMBER  SIXTY-POUR. 


Ordered,  that  whenever  the  plaintiff  and  defendant  in  a  writ 
of  error  pending  in  this  court,  or  the  appellant  aud  appellee 
iu  any  appeal,  shall  at  any  time  hereafter,  in  vacation  and  out 
of  Term  time,  by  their  respective  attorneys  who  are  entered 
as  such  on  the  record,  sign. and  file  with  the  Clerk  an  agree- 
ment in  writing,  directing  the  case  to  be  dismissed,  and  speci- 
fying the  terms  upon  which  it  is  to  be  dismissed  as  to  costs, 
and  also  paying  to  the  Clerk  any  fees  that  may  be  due  to  him, 
it  shall  be  the  duty  of  the  Clerk  to  enter  the  case  dismissed, 
and  to  give  to  either  party,  which  may  request  it,  a  copy  of 
the  agreement  filed.  But  no  mandate  or  other  process  is  to 
issue  without  an  order  by  the  Court 
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THE  DECISIONS 

OF  THB 

SUPREME  COTJBT  OF  THE  UNITED  STATES, 

AT 

DECEMBER  TERM,  1857. 


Benjamin  F.  Morgan,  Plaintiff  in  Error,  v.  Alfred  G.    ^2i«» 

-  -      -  101    uQ 

80f  895 


CURTENIUS  AND  JOHN  L.  G.RISWOLD.  ™j   *g 


Where  the  Circuit  Court  adopted  the  construction  of  a  State  statute  which  was 
placed  upon  it  by  the  Supreme  Court  of  the  State,  the  decision  was  comet; 
and  a  different  construction  of  the  statute  subsequently  placed  upon  it  by  the 
Supreme  Court  of  the  State  will  not  authorize  this  court  to  reverse  the  judg- 
ment of  the  Circuit  Court  as  baying  been  erroneously  given. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Illinois. 

It  was  the  same  case  which  was  before  the  court  at  the  pre- 
ceding term,  as  noticed  in  19  Howard,  8. 

The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Washburne  for  the  plaintiff  in  error, 
and  Mr.  Bcalance  for  the  defendant,  upon  printed  arguments. 

Mr.  Washburne  referred  to  thfe  cases  of  Frisby  v.  Ballance 
fcGilman,  141,  and  Frink  v.  Davit,  14  Illinois  Reports,  804; 
and  contended  that  the  last  decision  had  declared  the  law  of 
the  State,  by  which  the  deed  of  Bogardus  to  Underhill  did  not, 
by  the  subsequently-acquired  title  of  Bogardus,  pass  the  title 
in  fee.  The  decision  of  the  Circuit  Court  should  be  reversed, 
as  being  contradictory  to  the  established  law  of  the  State. 

Mr.  Ballance  admitted  that  the  United  States  courts  could  fol- 
low the  State  courts  in  the  construction  of  their  own  statutes, 
and,  when  a  new  construction  was  adopted,  could  change  and 
decide  cases  as  they  might  arise,  according  to  the  new  con- 
struction. But  he  denied  that  the  Supreme  Court  could  gather 
up  all  the  old  cases  which  had  been  settled  under  the  law  as  it 
then  stood,  and  make  them  conform  to  the  new  law. 
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SUPREME  COURT. 


Morgan  t.  CurtmiH*  4  al. 


Mr.  Justice  GREER  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  who  was  also  plaintiff  below,  brought 
his  ejectment  for  certain  lots  in  the  town  of  Peoria.  On  the 
trial,  he  gave  in  evidence  a  patent  from  the  United  States  to 
John  L.  Bogardus,  dated  5th  of  January,  1888;  the  will  of 
Bogardus,  proved  7th  of  July,  1838,  in  which  he  authorizes 
his  executrix  to  sell  his  lands;  a  deed  from  the  executrix, 
dated  September  25th,  1845,  to  Beth  L.  Cole;  also,  a  deed  from 
Cole  to  Prink,  and  from  Prink  to  plaintiff  The  defendants 
claimed  under  Isaac  Underbill,  to  whom  Bogardus  had  conveyed 
by  deed,  dated  5th  August,  1884,  purporting,  for  the  considera- 
tion of  $1,050,  "to  grant,  sell,  and  convey,"  to  Underhill,  all 
Bogardus's  "right  and  interest"  to  the  land  in  dispute;  "to 
have  and  to  hold  the  same,  unto  the  said  Underhill,  his  heirs 
and  assigns,  forever." 

The  defendants,  moreover,  proved  that  Underhill  paid  the 
purchase-money  for  the  land,  and  took  out  the  patent  in 
the  name  of  Bogardus,  in  whose  name  the  entry  had  been 
made. 

The  plaintiff's  counsel  then  moved  the  court  to  exclude  from 
the  jury  all  the  evidence  given  by  the  defendants.  This  mo- 
tion was  overruled,  and  the  court  instructed  the  jury  that  the 
plaintiff  had  no  title  to  the  premises  claimed  in  the  declara- 
tion. To  this  instruction  plaintiff's  counsel  excepted,  and 
now  alleges  it  as  error. 

It  was  contended  that  the  deed  from  Bogardus  to  Underhill 
was  but  an  ordinary  quit-claim  deed,  conveying  only  such  in- 
terest as  the  releasor  had  in  the  premises  at  the  time  of  its 
execution;  and  being  without  any  direct  covenants  of  war- 
ranty, or  that  implied  in  the  terms  "grant,  bargain,  and  sell," 
Bogardus  was  not  estopped  from  evicting  Underhill,  under 
his  legal  title  afterwards  vested  in  him  by  the  patent.  The 
defendants  contended,  that  however  this  might  be  at  common 
law,  the  title  acquired  by  Bogardus  inured  to  the  benefit  of 
his  grantee  by  virtue  of  the  7th  section  of  the  statute  of  Illi- 
nois, passed  in  1888,  concerning  conveyances  of  real  property, 
which  is  as  follows:  "If  any  person  shall  sell  or  convey  to 
another,  by  deed  or  conveyance  purporting  to  convey  an  es- 
tate in  fee  simple  absolute  in  any  tract  of  land  or  real  estate, 
lying  and  being  in  this  State,  not  then  being  possessed  of  the 
legal  title  or  interest  therein  at  the  time  of  the  sale  of  con- 
veyance, but  after  such  sale  and  conveyance  the  vendor  shall 
become  possessed  of  and  confirmed  in  the  legal  estate  to  the 
land  or  real  estate  so  sold  and  conveyed,  it  shall  be  taken  and 
held  in  trust,  and  for  the  use  of  the  grantee  or  vendee,  and  the 
conveyance  aforesaid  shall  be  held  and  taken,  and  shall  be 
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as  valid  as  if  the  grantor  or  vendor  had  the  legal  estate  or  in- 
terest at  the  time  of  sale  or  conveyance." 

Now,  this  case  was  tried  in  the  court  below,  on  the  8th  of 
June,  1849,  and  this  section  of  the  act  of  1838  had  been  con- 
strued by  the  Supreme  Court  of  Illinois,  as  to  its  application 
to  the  conveyance  in  question,  in  the  case  of  Prisby  v.  Bal- 
lance,  decided  in  that  court  in  1845,  and  reported  in  2d  Gil- 
man,  141.  It  was  held  in  that  case  that  the  fee  in  the  prem- 
ises inured  under  the  statute  to  Underbill  and  his  assigns. 
This  construction  of  the  statute  was  therefore  a  settled  rule  of 
property  at  the  time  of  the  decision  of  this  case  in  the  court 
below,  which  that  court  was  bound  to  follow;  and  having  so 
decided,  there  was  certainly  no  error  in  the  decision  at  the 
time  it  was  made. 

But  it  is  argued,  that  though  the  decision  of  the  Circuit 
Court  was  in  accordance  with  the  established  construction  of 
the  statutes  of  Illinois,  and  the  rules  of  property  as  then  de- 
clared by  her  highest  tribunal,  yet  that  it  has  become  errone- 
ous, because  of  a  change  of  the  law  since  that  time,  by  a  de- 
cision of  the  Supreme  Court  of  the  State  in  1858,  in  the  case 
of  Frink  v.  Durst,  (14  Illinois,  805,)  by  which  the  case  of 
Frisbv  v.  Ballance  was  overruled  and  reversed.  It  is  true 
that  the  same  conveyance  and  the  same  statute  were  in  ques- 
tion in  the  last  case,  and  have  received  a  contrary  construc- 
tion to  that  which  had  governed  such  conveyances  hs  a  rule 
of  property  for  more  than  eight  years. 

If  the  judgment  of  the  Circuit  Court  in  this  case  had  been 

S'yen  since  the  last  decision  of  the  Supreme  Court  of  Illinois, 
is  court  might  have  been  compelled  to  decide  whether  they 
considered  themselves  bound  to  follow  the  last  decision  of  that 
court,  or  at  liberty  to  choose  between  them.  But,  however 
the  latter  decision  may  have  a  retroactive  effect  upon  the  titles 
held  under  the  deed  in  question,  it  cannot  have  that  effect 
upon  the  decisions  of  the  Circuit  Court,  and  make  that  er- 
roneous which  was  not  so  when  the  judgment  of  that  court 
was  given.    It  is  therefore  affirmed,  with  costs. 


Robert  H.  Wynn,  Executor  and  Devisee  of  William  Wvnw,    ^$£ 

DECEASED,  PLAINTIFF  IN  ERROR,  V.  CHARLES  B.  MORRIS  BT  AL.        106  544 

In  tbe  present  case,  the  complainant  and  appellant  did  not  derive  his  title  to  the 
land  in  dispute  from  any  statute  of  the  United  States  j  and  therefore  this  court  has 
no  jurisdiction  orer  the  matter  by  virtue  of  the  25th  section  of  the  judiciary  net. 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
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State  of  Arkansas,  by  a  writ  of  error  issued  under  the  25th 
section  of  the  judiciary  act. 
The  case  is  fully  stated  in  the  opinion  of  the  court 

It  was  submitted  on  printed  arguments,  by  Mr.  Pike  for  the 
plaintiff  in  error,  and  by  Mr.  Waikins  and  Mr.  Bradley  for  the 
defendant. 

The  arguments  upon  both  sides  were  directed  almost  entirely 
to  the  merits  of  the  case ;  the  question  of  jurisdiction  was  made 
by  the  counsel  for  the  defendant  in  this  manner: 

If  the  decision  of  the  court  below  had  been  against  the  right 
claimed  by  Mrs.  Taylor,  under  the  act  of  Congress  of  the  29th 
of  May,  1880,  she  would  have  had  a  right  of  appeal,  but  Wynn 
would  not;  although  the  case  might  be  said  to  involve  the 
construction  of  that  act,  because,  confessedly,  he  does  not  claim 
any  right  under  it. 

The  decision  being  in  favor  of  the  right,  there  is  no  ground 
left  for  the  appellate  jurisdiction  of  this  court  to  rest  upon, 
unless  the  plaintiff  can  make  it  appear  that  the  decision  ot  the 
court  below  involved  the  construction  of  the  act  of  September 
4th,  1841,  and  was  against  a  right  claimed  under  that  act  for 
granting  lands  to  the  State  of  Arkansas. 

But,  according  to  the  case  made  by  the  bill,  the  State  does 
not  and  cannot  claim  any  title  to  this  land  under  the  act  of 
1841.  Whether  the  plaintiff*  ever  acquired  any  right  to  it  from 
the  State  or  under  the  selection,  is  purely  a  question  of  con- 
tract, or  of  private  grievance,  as  between  him  and  the  State. 
True,  he  must  trace  nis  title  back  to  the  act  of  1841.  But  in 
that  sense,  every  disputed  land  case  might  come  up  to  this 
court,  as  all  titles  are  more  or  less  remotely  derived  from  the 
United  States. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

The  complainant  filed  his  bill  in  a  State  Circuit  Court  in 
Arkansas,  to  enjoin  Morris  from  executing  a  writ  of  possession 
founded  on  a  recovery  by  an  action  of  ejectment  for  the  north- 
west quarter  of  section  18,  in  township  16,  south  of  Red  river. 

Wynn  alleges  that  the  whole  of  the  quarter  section  was  cul-  ' 
tivated  by  him,  and  had  been  for  years  before  the  inception 
of  Morris's  title,  and  that  he,  Wynn,  claimed  title  to  the  land 
through  the  State  of  Arkansas,  and  that  Morris  had  obtained 
a  legal  title  in  fraud  of  Wynn'B  superior  right  in  equity. 

Morris  claims  through  Keziah  Taylor.  In  1829  and  in  1880, 
when  the  occupant  law  of  that  year  passed,  she  was  a  widow, 
and  cultivated  a  small  farm  on  the  land  in  dispute;  she  sola 
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oat  her  possessions  there  in  the  latter  part  of  1880,  left  the 
country  secretly,  and  settled  permanently  in  the  Mexican  prov- 
ince of  Coahuila  and  Texas,  and  there  she  remained  without 
returning  to  Arkansas  until  December,  1842,  when  she  n^ade 
her  appearance,  proved  her  cultivation  in  1829,  and  her  con- 
tinuing possession  in  May,  1880,  in  the  form  prescribed  by  the 
act  of  that  year,  had  her  pre-emption  allowed,  entered  the  land, 
and  Bold  it  to  Morris.    She  got  a  patent  in  1844. 

The  reason  why  Mrs.  Taylor  did  not  enter  the  land  at  an 
earlier  day  was,  that  the  township  No.  16  was  not  surveyed 
until  1841,  and  within  one  year  before  the  date  of  her  entry. 

Wynn  seeks  a  decree  on  the  ground  that  Morris  procured 
Mrs.  Taylor  to  enter  the  land  for  Morris's  benefit,  when  she 
hod  no  right  of  pre-emption,  because  of  the  abandonment  of 
her  possession  for  more  than  ten  years. 

The  register  and  receiver  held  that  a  preference  of  entry  was 
vested  by  the  act  of  1830,  and  they  refused  to  investigate  the 
fact  of  abandonment.  This  opinion  was  concurred  in  by  the 
Commissioner  of  the  General  Land  Office.  And,  to  correct 
this  alleged  error,  the  bill  was  filed.  The  State  Circuit  Court 
refused  the  relief  prayed;  adjudged  that  Mrs.  Taylor  obtained 
a  valid  title  to  the  land,  and  decreed  damages  against  Wynn 
tor  detaining  the  possession.  From  this  decree  he  appealed 
to  the  Supreme  Court  of  Arkansas,  where  the  decree  of  the 
Circuit  Court  was  affirmed,  and  to  that  decree  Wyfcn  prose- 
cutes his  writ  of  error  out  of  this  court;  and  the  first  question 
here  is,  whether  we  have  jurisdiction  to  re-examine  ana  reverse 
or  affirm  the  decree  of  the  State  courts.  This  can  only  be 
done  in  a  case  where  is  drawn  in  question  the  construction  of 
a  statute  of  the  United  States,  4c,  and  the  decision  is  against 
the  title  set  up  or  claimed  under  the  statute  by  the  losing  party. 
If  Wynn  had  no  tide,  of  course  he  could  not  claim  under  a  law 
of  the  United  States,  and  cannot  come  here  under  the  25th 
section  of  the  judiciary  act  of  1789,  merely  to  draw  in  ques- 
tion the  decree  which  dismissed  his  bill. 

To  this  effect  are  the  cases  of  Owings  v.  Norwood's  lessee, 
(5  Cra.,  844;)  Henderson  v.  Tennessee,  (10  How.,  811.) 

Wynn  sets  up  a  pretension  of  claim  to  the  land  in  dispute 
through  the  State  of  Arkansas,  which  State  was  authorized  to 
locate  500,000  acres  of  land  by  acts  of  Congress  passed  in  1841 
and  1842 ;  and  the  complainant  insists  that  he  had  made  a  con- 
tract with  the  State,  through  her  locating  agent,  Charles  E. 
Moore,  who  was  acting  under  instructions  from  the  Governor 
of  said  State,  to  the  effect  that  he,  the  complainant,  should  be 
allowed  to  purchase  the  land  from  the  State  at  two  dollars  per 
acre.    But  the  State  did  not  locate  this  quarter  section,  nor 
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had  it  an  interest  in  it  at  any  time;  bo  that  the  title  was  out- 
standing in  the  United  States  till  Keziah  Taylor  made  her 
entry. 

The  complainant,  Wynn,  having  no  interest  in  the  land  but 
u  naked  possession,  not  protected  by  an  act  of  Congress,  we 
order  that  his  writ  error  be  dismissed  for  want  of  jurisdiction. 


Kb   6    Josiah  Garland,  Plaintiff  in  Error,  v.  Robert  H.  Wxnn, 
L£**£  Executor  and  Devisee  of  William  Wynn,  deceased. 

22h889 

2b  558  Where  several  parties  set  up  conflicting  claims  to  property,  with  which  a  special 
6««418  tribunal  maj  deal,  as  between  one  party  and  the  Government,  regardless  of  the 
7««224  rights  of  others,  the  latter  may  come  into  the  ordinary  courts  of  justice,  and  liti- 
KM*         8ate  tne  conflicting  claims. 

95  f  749  Therefore,  in  a  case  where  the  register  and  receiver  of  publio  lands  have  been 
Ufa  OT  imposed  upon  by  ex  parte  affidavits,  and  the  patent  has  been  obtained  by  one 
150  687  having  no  interest  secured  to  him  in  virtue  of  the  pre-emption  laws,  to  the  de- 
struction of  another's  right  who  had  a  preference  of  entry  which  he  preferred 
and  exerted  in  due  form,  but  which  right  was  defeated  by  false  swearing  and 
fraudulent  contrivance  brought  about  by  him  to  whom  the  patent  was  awarded— 
in  such  a  case,  the  jurisdiction  of  the  courts  of  justice  is  not  ousted  by  the  reg- 
ulations of  the  Commissioner  of  the  General  Land  Office. 

This  case  was  brought  up  from  the  Supreme  Court  of  Ar- 
kansas, by  writ  of  error  issued  under  the  25th  section  of  the 
judiciary  act 

It  was  submitted  on  printed  arguments,  by  Mr.  Bradley  and 
Mr.  Watkbis  for  the  plaintiff  in  error,  and  by  Mr.  Pike  for  the 
defendant  in  error. 

The  controversy  referred  to  the  northeast  quarter  of  section 
18,  in  township  16  south,  range  25  west  of  the  fifth  principal 
meridian,  south  of  Red  river,  in  the  county  of  Lafayette. 
The  fects  of  the  case  are  Btated  in  the  opinion  of  the  court 
The  bill  was  filed  by  Wynn,  who  alleged  that  he  would  have 
got  a  patent  but  for  Garland's  proving  a  pre-emption  right  in 
the  land,  under  the  act  of  1830,  to  exist  in  Hemphill.    After 
various  proceedings,  the  Circuit  Court  (State  court)  decreed 
against  Wynn.    The  Supreme  Court  of  the  State  reversed  this 
decree,  and  ordered  Garland  to  convey  the  land  in  question  to 
Wynn,  upon  payment  of  two  hundred  dollars,  with  interest; 
or  in  case  of  neglect,  that  the  decree  should  stand  as  a  convey- 
ance, 4c. 
From  this  decree.  Garland  appealed  to  this  court 
The  principal  points  of  law  involved  in  the  argument  were: 
1st,  whether  or  not  Wynn  could  interpose  between  the  United 
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States  and  the  patentee;  and,  2d,  whether  the  decision  of  the 
officers  of  the  land  office  was  not  conclusive  upon  all  persons 
except  the  United  States,  and  upon  them  also  until  the  patent 
was  vacated  by  regular  judicial  authority. 

Mr.  Justice  CATRON"  delivered  the  opinion  of  the  court. 

In  November,  1842,  William  Wynn  (the  complaiuant  below) 
proved  that  he  had  a  preference  of  entry  to  the  quarter  section 
of  land  in  dispute,  according  to  the  act  of  1838,  and  his  entry 
was  allowed. 

In  February,  1843,  Samuel  Hemphill  made  proof  that  he 
had  a  right  of  pre-emption  to  the  same  land,  under  the  act  of 
May  26th,  1830.  The  two  claims  coming  in  conflict,  it  was 
decided  by  the  register  and  receiver  at  the  local  land  office, 
that  Hemphill  had  the  earlier  and  better  right  to  enter  the 
land;  and  in  this  decision  the  Commissioner  of  the  General 
Land  Office  concurred. 

Wynn's  entry  being  the  oldest,  it  was  set  aside,  his  pur- 
chase-money refunded,  and  a  patent  certificate  was  awarded 
to  Samuel  Hemphill,  who  assigned  it  to  Garland,  the  plaintiff 
in  error,  to  whom  the  patent  issued.  The  benefit  of  the  patent 
was  decreed  to  Wynn  by  the  Supreme  Court  of  Arkansas;  to 
reverse  which  decree,  Garland  prosecutes  his  writ  of  error  out 
of  this  court. 

It  appears,  from  the  allegations  and  evidence,  that  Garland 
procured  the  proofs,  and  was  in  fact  the  principal  in  obtain- 
ing a  preference  of  entry  in  the  name  of  Hemphill,  and  in 
causing  Wynn's  elder  entry  to  be  vacated;  that  the  whole 
proceeding,  on  the  part  of  Garland  and  Hemphill,  was  a  mere 
imposition  on  the  officers  administering  the  public  lands;  that 
Hemphill  never  had  any  improvement  on  the  northeast  quarter 
of  section  18,  but  that  his  improvement  was  on  the  northwest 
quarter  of  section  17,  which  adjoins  the  quarter  section  in  con- 
troversy; and  that  Garland  induced  the  witnesses,  who  made 
the  proof  before  the  register  and  receiver  to  establish  Hemp- 
hill's preference  of  entry,  to  confound  the  quarter  sections  and 
their  dividing  lines,  and  misrepresented  the  extent  of  the 
cleared  land  occupied  by  Hemphill  in  1829  and  1830;  so  that 
the  witnesses  ignorantly  swore  that  the  improvement  and  cul- 
tivation were  in  part  on  the  northeast  quarter  of  section  18, 
which  was  wholly  untrue ;  and  by  which  false  swearing  Wynn's 
entry  was  set  aside,  and  Garland  obtained  a  patent  of  the  land. 

Garland  insists,  by  an  amended  answer  in  the  nature  of  a 
distinct  plea,  that,  by  the  law  of  the  land,  the  Circuit  Court 
,  had  no  authority  or  jurisdiction  to  set  aside  or  correct  the  de- 
cision of  the  register  and  receiver;  and  that  their  adjudication 
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and  judgment  in  granting  and  allowing  the  pre-emption  rights 
to  and  in  the  name  of  Samuel  Hemphill  was  final  and  conclu- 
sive, and  cannot  be  inquired  into,  or  in  any  manner  questioned, 
modified,  or  set  aside. 

This  matter  was  put  in  issue;  and  the  court  below,  when  it 
decreed  for  the  complainant,  necessarily  decided  against 'the 
bar  to  relief  set  up  and  claimed  under  an  authority  of  the 
United  States. 

The  question  is,  have  the  courts  of  justice  power  to  examine 
a  contested  claim  to  a  right  of  entry  under  the  pre-emption 
laws,  and  to  overrule  the  decision  of  the  register  and  receiver, 
confirmed  by  the  Commissioner,  in  a  case  where  they  have 
been  imposed  upon  by  ex  parte  affidavits,  and  the  patent  has 
been  obtained  by  one  having  no  interest  secured  to  him  in 
virtue  of  the  pre-emption  laws,  to  the  destruction  of  another's 
right,  who  had  a  preference  of  entry,  which  he  preferred  and 
exerted  in  due  form,  but  which  right  was  defeated  by  false 
swearing  and  fraudulent  contrivance  brought  about  by  him 
to  whom  the  patent  was  awarded? 

The  general  rule  is,  that  where  several  parties  set  up  con- 
flicting claims  to  property,  with  which  a  special  tribunal  may 
deal,  as  between  one  party  and  the  Government,  regardless  of 
the  rights  of  others,  the  latter  may  come  into  the  ordinary 
courts  of  justice,  and  litigate  the  conflicting  claims.  Such  was 
the  case  of  Comegys  v.  Vasse,  (1  Peters,  212,)  and  the  case 
before  us  belongs  to  the  same  class  of  ex  parte  proceedings ;  nor 
do  the  regulations  of  the  Commissioner  of  the  General  Land 
Office,  whereby  a  party  may  be  heard  to  prove  his  better  claim  to 
enter,  oust  the  jurisdiction  of  the  courts  of  justice.  W*  an- 
nounce this  to  be  the  settled  doctrine  of  this  court. 

It  was,  in  effect,  bo  held  in  the  case  of  Lytle  v.  The  State  of 
Arkansas,  (9  How.,  328 ;)  next,  in  the  case  of  Cunningham  v. 
Ashley,  (14  How. ;)  and  again  in  the  case  of  Bernard  v.  Ashley, 
(18  How.,  44.) 

It  is  ordered  that  the  decree  of  the  Supreme  Court  of  Ar- 
kansas be  in  all  things  affirmed. 


James  R.  Jokes,  Charles  C.  Jones,  William  GK  Gorman, 
Robert  Lott,  John  Tippin,  Matthew  T.  Tippin,  and  John 
R,  Tally,  Plaintiffs  in  Error,  v.  Catherine  MoMasters, 
by  her  next  friend,  Manuel  Ybarba. 

.**      8 

IjJd25  Where  a  person  was  born  at  Goliad,  then  in  the  State  of  Coahuila  and  Texas, 

r  S  496  being  a  part  of  the  Repablio  of  Mexico,  which  place  was  also  the  domicil  of  her 

96  600  father  and  mother  until  their  deaths,  and  was  removed  at  the  age  of  four  years, 

1  "  2n  before  the  declaration  of  Texan  independence,  to  Matamoras,  in  Mexico,  this  per- 
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41  i.716 


le 


DECEMBER  TERM,  1857.  9     „,   8 


Her  allegiance  remained  unchanged,  unless  by  her  election,  which  it  was  incum- 
bent on  the  opposite  party  to  show. 

According  to  general  principles,  mere  alienage  did  not  forfeit  a  title  to  land  in 
Texas;  and  although  the  Constitution  of  Texas  provided  that  no  alien  should 
hold  land  in  Texas,  except  by  title  emanating  directly  from  the  Government  of 
that  Republic,  yet  it  was  afterwards  declared  that  the  Legislature  should,  by 
law,  provide  a  method  for  determining  what  lands  may  have  been  forfeited  or 
escheated. 

In  the  absence  of  such  a  legislative  provision,  a  title  emanating  from  the  Gov- 
ernment of  Mexico,  anterior  to  Texan  independence,  is  not  forfeited. 

In  a  court  of  law,  where  a  grant  from  the  Government  is  in  regular  form,  it  1b 
not  proper  to  inquire  into  the' voidability  of  the  grant  from  equitable  consider- 
ations. 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  the  district  of  Texas. 
The  case  is  stated  in  tide  opinion  of  the  court. 

It  was  argued  by  Mr.  Hale  for  the  plaintifls  in  error,  and  by 
Mr.  Hughes  for  the  defendant. 

The  principal  question  in  the  case  was,  whether  Catherine 
McMasters  was  a  citizen  of  Mexico  or  of  Texas.  The  argu- 
ments of  the  counsel  upon  this  point  were  as  follows : 

Mr.  Hale's  first  point  was  this : 

The  District  Court  should  not  have  sustained  the  demurrer 
to  the  plea  to  the  jurisdiction  pleaded  by  John  R.  Tally.  It 
appeared  by  the  allegations  of  that  plea  that  the  plaintiff  was, 
at  the  time  of  the  institution  of  the  suit,  a  citizen  of  the  State 
of  Texas.  The  Constitution  of  the  Republic  of  Texas  declared 
that  "all  persons  (Africans,  the  descendants  of  Africans,  and 
Indians,  excepted)  who  were  residing  in  Texas  on  the  day  of 
the  declaration  01  independence,  shall  be  considered  citizens 
of  the  Republic,  and  entitled  to  all  the  privileges  of  such." 
(Const  Rep.  Gen.  Prov.,  sec.  10;  Hart.  Dig.,  p.  88.)  And  the 
incorporation  of  the  Republic  of  Texas  into  the  Union,  "on 
an  equal  footing  with  the  original  States  in  every  respect," 
necessarily  converted  the  citizens  of  the  Republic  of  Texas 
into  citizens  of  the  State  of  Texas  and  of  the  United  States. 
(Joint  Resolution  for  annexing  Texas  to  the  United  States, 
March  1, 1845,  5  Stat,  at  L.,  797;  act  of  Dec.  29, 1845,  6  Stat 
at  L.,  1.)  It  follows,  that  any  person  who,  within  the  meaning 
of  the  Constitution  of  the  Republic,  resided  in  Texas  at  the  time 
of  the  declaration  of  independence,  and  continued  thus  to  be 
a  citizen  of  the  Republic  until  the  period  of  annexation  to  the 
United  States,  became  thereby  a  citizen  of  the  State  of  Texas, 
and  was  not  competent  to  bring  a  suit,  in  the  District  Court  of 
the  United  States,  against  other  citizens  of  the  same  State. 
The  only  point  which  presents  any  difficulty  is  in  relation  to 
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the  meaning  of  the  phrase,  "  who  were  residing  in  Texas/'  used 
in  the  Constitution  of  the  Republic.  There  can  be  little  doubt* 
however,  that  the  fanners  of  the  Constitution  intended  this 
phrase  to  be  equivalent  to  the  corresponding  one,  "who  had 
their  domicii  in  Texas,"  and  did  not  design  to  deprive  of 
their  citizenship  those  who  were  physically  absent  from  the 
country.  Many  of  the  most  respectable  and  deserving  resi- 
dents of  Texas  were  not,  personally,  within  the  limits  of  the 
Republic  at  the  date  of  the  declaration  of  independence. 
They  had  been  forced  to  leave  the  country,  temporarily,  by 
the  advance  of  the  Mexican  army;  they  had  accompanied  their 
suffering  families  to  the  refuge  offered  by  the  United  States, 
on  the  eastern  bank  of  the  Sabine;  they  had  been  sent  on 
missions  by  the  General  Council,  to  arouse  the  sympathies  of 
the  Western  States;  they  had  returned  to  their  former  homes, 
to  bring  their  wives  and  children,  left  there  during  hostilities, 
to  the  country  now  redeemed  by  their  arms.  The  history  and 
legal  annals  of  Texas  are  filled  with  examples.  (Yoakum's 
History  of  Texas,  vol.  II,  pp.  84,  36,  118,  125,  175,  181;  Or- 
dinances  of  Gen.  Council,  pp.  52,  55,  56,  58;  Republic  v. 
Younff,  Dallam,  464;  The  State  v.  Skidmore,  5  Tex.,  469; 
Russell  v.  Randolph,  11  Tex.,  4 64-' 6.)  It  could  not  be  intended 
by  the  Constitution  of  the  new  State,  then  in  need  of  citizens, 
and  anxious  to  attract  them,  to  disfranchise  such  persons  by  a 
rigorous  and  literal  application  of  the  term  "resident."  And 
this  conclusion  is  confirmed  by  the  established  meaning  of  this 
term.  (Lambe  v.  Smith,  15  Mees.  and  W.,  434 ;  Hylton  r. 
Brown,  1  Wash.  C.  C.  R.,  814;  Blanchard  t?.  Stearns,  5  Met., 
803;  Crawford  v.  Wilson,  4  Barb.,  522.)  It  is  true  that  in 
some  instances,  especially  in  cases  arising  under  attachment 
laws,  it  has  been  said  that  residence  and  domicii  were  not  al- 
ways equivalent  terms,  and  that  a  citizen  domiciliated  in  one 
State,  might  have  a  temporary  residence  in  another.  But 
these  decisions  were  based  entirely  upon  the  consideration  of 
the  object  and  intention  of  the  particular  statutes  which  were 
then  to  be  interpreted,  and  do  not  deny  that  in  other  statutes, 
having  a  more  enlarged  purpose,  the  two  terms  would  be  re- 

garded  as  identical.  Strictly  speaking,  the  mere  fact^  of  in- 
abitancy  does  not  constitute  a  domicii;  the  intention  of 
remaining  must  also  exist;  but  it  follows,  from  this  very  rule, 
that  a  domicii  implies  and  presupposes  a  residence,  and  that 
one  who  had  his  aomicil  in  the  Republic  of  Texas,  necessarily 
resided  there— legally,  if  not  physically.  The  position  here 
assumed  is  strengthened  by  the  fact,  that  at  the  time  of  the 
declaration  of  independence  of  Texas,  the  western  portion  of 
the  new  Republic  was  filled  with  the  military  forces  and  polit- 

Digitized  by  VjOOQIC 


DECEMBER  TERM,  1857.  11 

Jonsa  etoLr.  McMotUr*. 

ical  adherents  of  the  invader.  It  would  be  the  height  of  ab- 
surdity to  suppose  that  the  framers  of  the  Constitution  designed 
to  convert  the  troops  and  the  supporters  of  Santa  Anna,  then 
actually  within  Texas,  and  with  a  literal  residence  in  the 
country,  into  citizens  of  the  revolutionary  Government. 

If,  then,  the  Constitution  of  the  Republic  of  Texas  conferred 
citizenship  upon  those  who  had  their  domicil  in  the  country 
at  the  time  of  the  declaration  of  independence,  it  will  follow 
that  Catherine  McMasters  was  a  citizen  of  the  Republic.  It 
appeared  try  the  allegations  of  the  plea  that  the  domicil  of  her 
#  birth  or  origin  was  in  Texas,  at  the  town  of  Goliad,  and  that 
domicil  certainly  continues  until  another  is  acquired.  (Soni- 
erville  v.  Somerville,  5  Vesey,  787 ;  Monro  v.  Monro,  7  CI.  and 
Fin.,  876;  Mascard  de  Prob.  concl.  85,  Mo.  1.)  To  acquire 
another  domicil,  an  intention  to  abandon  the  domicil  of  origin 
must  exist.  (Monro  v.  Monro,  7  CI.  and  Fin.,  891.}  And  an 
absence  of  fifteen  or  twenty  years  is  not  in  itself,  without  proof 
of  such  intention,  sufficient  to  forfeit  the  original  domicil. 

S Merlin,  Repert.  Domicile,  §  2 ;  Dalloz,  Diet.  Gen.  Domicile,  § 
1,  Nos.  9 — 13.)  In  the  case  of  Saint  Germain,  absent  in  India  for 
forty-five  years,  it  was  decided  that  such  absenoej  without  proof 
of  his  intention  to  abandon  his  residence  in  France,  did  not 
ii  vest  him  of  his  domicil.  (Dalloz,  Jur.  Gen.,  vol.  6,  pp.  388-'4.) 
The  intention  or  animus,  thus  essential  to  the  acquisition  of  a 
new  domicil,  must  be  a  legal  and  disposing  will,  and  the  volun- 
tary act  of  a  mind  capable  in  law  of  acting.  It  can  only  be 
evinced  by  a  person  sui  juris.  (Somerville  v.  Somerville,  5 
Ves.,  787;  Guier  v.  O'Daniel  &  Young,  note  to  1  Binn.,  849, 
852.)  And,  a  fortiori,  an  infant  or  child  cannot  be  capable  of 
such  an  intention.  Nam  infans,  et  quiwifanti  proximus  est,  non 
multum  a  f arioso  disiat.  (Inst  HI,  19, 10.)  A  minor,  without 
parents  or  legal  tutor,  can  therefore  never  lose  or  abandon 
proprio  marie  the  domicil  of  origin.  (Story  Confl.  Laws,  §  46, 
506,  note;  1  Burge  Comm.  Col.  Law,  88,  89;  Pothier,  Cout. 
a'Orleans,  Oh.  1,  sec.  1,  Nos.  }2 — 18;  ed.  de  Brugnet,  vol.  1,  p. 
o;  Desduitz  de  St.  Pierre  v.  Revel,  Sirey,  85,  £.  2, 556.)  And 
this  principle  has  been  repeatedly  recognised  m  the  decisions 
of  the  Supreme  Court  of  Louisiana — a  court  the  most  conversant 
with  such  questions.  (Bobbins  v.  Weeks,  5  Mart.  N.  S.,  879; 
Succession  of  M.  J.  Robert,  2  Rob.-  La.  R.,  435-,6.)  It  is  true 
that  the  surviving  father  or  mother,  that  is  to  say,  the  natural 
tutor,  may  change,  at  will,  the  domicil  of  the  minor,  and'trans* 
fer  it  to  a  different  country;  (Potinger  v.  Wightman,  8  Mer., 
67,  79 ;)  but  this  power  does  not  extend  to  a  mere  friend,  or  to 
a  person  assuming,  without  the  direct  authority  of  law,  the 
custody  of  the  minor's  person*    (Robbins  v.  "Weeks,  5  Mart. 
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K  8.,  879.)  These  rales  are  well  explained  by  J.  Voet,  in  his 
Commentaries  on  the  Pandects,  (Lib.  V,  tit  I,  No.  100,)  where 
he  says,  "  Ut  enim  haud  difficiUter  admiUendum  sit  minorennem  non 
magis  posse  domicUzum  mutare  quam  contrahendi}  se  obligare; 
(amen  quemadmodum  contrahere  auctore  (utore  permission  ei  est, 
itaque  ei  domiciKum  cum  patre  matreve,  ianquam  tutelce  ejus  aut 
saltern  educations  prceposita,  tutoribus  ceeteris  non  contradicentibus, 
mutare  nihil  vetat."  It  is  because  the  authority  of  the  tutor 
supplies  the  defect  of  legal  capacity  or  volition  in  the  minor, 
that  the  latter  acquires  the  domicil  to  which  he  accompanies 
the  guardian;  but  as  the  authority  of  the  delegated  or  ap-% 
pointed  tutor  ceases  when  he  removes  beyond  the  limits  of  the% 
country,  (Johnstone  v.  Beattie,  10  CI.  and  Fin.,  42, 87, 113, 148,) 
only  the  natural  guardian — the  parent  of  the  minor,  whose 
power  remains  unimpaired — can  change  the  domicil  of  his 
ward  to  a  new  country.  (School  Directors  v.  James,  ,2  Watts 
and  S.,  568, 572.)  These  principles  are  substantially  recognised 
in  the  case  of  Hardy  v.  De  Leon.  (5  Tex.,  284-?8.)  Sylvester 
De  Leon  resided  in  Texas  at  the  date  of  the  declaration  of 
independence;  in  1838,  he  was  removed  by  the  military 
authorities  of  the  country  to  Louisiana,  where  his  son,  Ften- 
cisco  Santiago  De  Leon,  was  born ;  the  wife  of  Sylvester  died ; 
the  fcmily  then  removed  to  Tamaulipas,  and  the  children  were 
left  in  the  care  of  their  grandmother,  while  Sylvester  returned 
to  Texas ;  after  a  short  visit,  he  again  went  to  Tamaulipas,  with 
the  intention  of  returning  to  Texas  with  his  children,  but  was 
killed  on  the  road.  Francisco,  his  youngest  son,  however, 
came  to  Texas,  and  lived  at  Goliad;  and  in  a  6uit  commenced 
in  his  name,  it  was  pleaded  by  the  defendants  that  he  was  an 
alien  enemy.  The  Supreme  Court  of  Texas  held  that  the 
plaintiff '8  father,  Sylvester  De  Leon,  had  never  lost  his  citizen- 
ship in  Texas ;  and  if  he  had,  or  if  his  citizenship  did  not  attach 
to  his  infant  son,  born  in  Louisiana,  still  the  domicil  of  origin, 
acquired  by  the  birth  of  Francisco  in  Louisiana,  could  not  be 
forfeited  by  his  removal,  during  minority,  and  without  his  own 
volition,  to  Mexico. 

The  case  made  by  the  present  plea  in  abatement  is  stronger 
than  that  of  Hardy  v.  De  Leon.  Catherine  McMasters  was 
a  child,  less  than  five  years  of  age,  at  the  lime  of  her  removal 
from  the  domicil  of  ner  parents  and  of  her  own  birth,  in 
Texas,  to  a  foreign  country.  Her  parents  were  both  dead; 
she  has  had  no  recognised  tutor,  nor  has  she  been  emancipated 
by  marriage ;  she  was  removed  by  the  family  of  Manuel  8a- 
briego,  with  which  she  has  continued  to  reside ;  and  it  does 
not  appear  that  the  family,  which  she  thus  acccompanied,  had 
any  legal  authority  whatever  to  control  her  coarse  in  lite,  or 
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•  decide  on  her  domiciL  It  was  incumbent  on  the  plaintiff  to 
have  repelled  the  legal  presumption  arising  from  these  facts, 
by  a  replication  to  the  plea,  and  the  demurrer  should  have 
been  overruled. 

These  views  are  confirmed  by  a  recent  decision  of  the 
Supreme  Court  of  Texas,  made  at  Tyler,  in  1867,  in  the  case 
of  Wheeler  v.  Hollis.  (See  manuscript  opinion.)  In  the 
course  of  this  decision,  after  referring  to  the  doubt  as  to  the 
general  authority  of  a  guardian  to  change  the  domicil  of  his 
ward,  the  court  states  its  conclusion  to  be,  that  a  mother  is 
not  deprived,  by  her  second  marriage,  of  the  natural  right  of 
controlling  the  person  of  her  child,  and  determining  its  future 
home;  but  that  this  power  does  not  extend  to  the  mere  legal 
guardian,  after  the  death  of  both  parents,  nor  authorize  the 
mother,  even  as  natural  guardian,  to  change  the  domicil  of 
the  child,  to  the  iiyury  of  its  interests  or  the  forfeiture  of  its 
property.  "  When  an  infant  has  no  parents,  the  1aw>  it  is  true, 
remits  htm  to  his  domicil  of  origin  or  to  the  last  domicil  of  his  pa- 
rents. But  when  he  has  a  surviving  mother,  it  is  difficult  to 
perceive  the  justice  or  propriety  there  would  be  in  not  per- 
mitting her  to  make  her  domicil  that  of  her  children.*'  "  In 
Other  communities,  it  may  not  be  unusual  for  children,  who 
have  parents,  to  have  others  appointed  their  guardians;  and 
then  it  may  be  truly  said  that  the  ward  is  not  naturally  or  ne- 
cessarilv  a  part  of  tne  guardian's  family;"  "and  so  it  may  be  said 
where  the  ward  has  no  parent."  And  the  court  cites  the  opinion 
of  Oh.  J.  Gibson  in  School  Directors  v.  James,  2  W.  and  8.,  568, 
with  approbation,  and  affirms  the  rule,  that  "whatever  may*, 
be  the  power  of  the  guardian  over  the  person  and  property  of 
the  ward,  he  cannot  exercise  it  so  as  to  injure  the  ward  himself. 
The  very  end  and  purpose  of  his  office  is  protection,  and  there  is 
no  imaginable  case  in  which  the  law  makes  it  an  instrument  of 
iqjuiy  by  implication*"  It  is  evident,  from  this  decision,  that 
Babnego  had  no  power  to  remove  the  infant  plaintiff  from  the 
domicil  of  origin  for  any  reason,  much  less  to  make  such  remo- 
val when  it  would  work  a  forfeiture  of  the  minor's  lands  in  Texas. 

This  part  of  the  case,  however,  can  be  put  upon  higher 

E round.  The  principles  of  the  Spanish  law,  and  not  the 
w  of  nations  or  of  nature,  controlled  the  political  rights  of 
persons  under  both  the  Republics  of  Mexico  and  of  Texas. 
The  jurisprudence  of  Spain  in  relation  to  questions  of  citizen- 
ship was  strictly  and  perhaps  too  exclusively  national  in  its 
spirit.  a  It  admitted  of  no  divided  allegiance;  it  suffered  no 
expatriation  from  the  native  soil.  The  domicil  of  the  origin 
£xed  the  political  rights  and  duties  of  the  subject  and  citizen 
forever.    "By  law,  no  one  «an  denaturalise  himself."    (Part 
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II,  18,  29 ;  Part  IV,  24-'5.)  And  Aguila  y  Roxaa,  in  hie  excel 
lent  notes  to  his  grandfather's  treatise  on  the  conflict  of  laws 
in  relation  to  entailments,  sums  up  the  whole  doctrine  in  this 
paragraph:  "Originarius  hujus  Regni,  qui  in  aliud  se  transtuUt, 
non  amitiU  originem^  quia  quemadmodum  patrem  mutare  non  possu- 
mus,  ita  nee  patriam:  pro  qua  videndi  qui  hanc  sertfentiam  seqwm- 
tury  BarU  in  L.  Assumptio  in  princ.  fE  ad  Muncipal;  Sozin.  in 
cap.  licet  ratione  ult.  num.  52,  de  for.  compet;  Sanchez  de 
Matrim  lib.  3,  disp.  23,  num.  4;  Barbos.  in  L.  Hseres  absens 
§  Proinde  n.  24  and  5,  26,  41,  87,  102,  and  130,  cum  seq.  de 
Judic. ;  Menoch.  cons.  1076  a  num.  8,  and  cons.  600,  num.  7, 
and  cons.  80,  num.  10,  and  seq.  and  cons.  112,  n.  61 ;  Pose. 
de  vir.  pat.  potest  3.  cap.  2,  n.  81;  Peregrin,  cons.  55;  Mm- 
uel  Barbos.  ad  Ordin.  Portugal,  lib.  2,  tit.  56,  in  princ.  nam. 
2;  CiarlirL  Controv.  for.  cap.  149,  ubi  eUgans  ratio  ibi:  quia 
statim  atque  natus  est  patria,  illi  hypothecatus  est;  Vid.  D. 
Amaya  in  L.  7  c.  in  col.  num.  32  and  seq. ;  Oarlecal.  de  Ju- 
dic. tit.  1,  disp.  2,  num.  124;  Surd.  cons.  560,  num.  5;  Cold. 
Pereyra  in  Resp.  pro  D.  Joan,  de  Tassis  n.  9."  (See  Aguila 
y  Roxas,  Additse  Quaest,  P.  m,  ch.  1,  no.  8 ;  Notes  of  Greg. 
Lopez  to  Part.  IV,  24-'5.)  The  political  existence  of  Cathe- 
rine McMasters  was  attacked  to  the  soil,  and,  ia  the  language 
of  Ciarlina  above  cited,  she  was  mortgaged  to  it  as  her  coun- 
try. She  might  lose  her  rights  of  property  by  absence,  or  her 
civil  privileges  by  disuse ;  but  the  Republic  of  Texas  could 
not  suffer  her  to  sacrifice  the  political  duties  which  wedded 
her  to  the  country  of  her  birth — much  less  allow  a  fcelf-ap- 

Sointed  guardian  to  sever  this  infant,  without  power  or  free- 
om  of  choice,  from  her  natural  mother. 

Mr.  Hughes: 
.  I.  This  plea  shows  that  plaintiff  below  did  not  reside  in 
Texas  at  the  day  of  the  declaration  of  independence,  but  was 
then  residing,  in  Matamoras,  or  elsewhere  in  Mexico.  And 
we  would  say  that  this  settles  the  question,  for  a  prima  facie 
case,  to  say  the  least,  is  made,  showing  that  she  was  not  & 
citizen  of  the  Republic. 

The  declaration  of  the  Constitution  of  the  Republic  is,  "All 
persons  (Africans  excepted,  &c.)  who  were  residing  in  Texas 
on  the  day  of  the  declaration  of  independence,  shall  be  con- 
sidered citizens  of  the  Republic,  and  entitled  to  all  the  privileges 
of  such."— Const  of  Rep.,  Gen.  Prov.,  sec.  10,  Hart  Djg.,  p.  88. 

But,  to  avoid  the  effect  of  this  provision,  it  is  contended  that 
the  word  "residing,"  in  the  connection  it  is  found,  should  b€f 
construed  the  same  as  "domicil ;"  and  to  shbw  that  there  might 
be  a  domicil,  without  a  continued  actual  residence,  numerous 
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authorities  will  no  doubt  be  referred  to— ell  of  which,  as  be- 
fore stated,  will  be  admitted  to  be  good  law;  but  they  do  not 
meet  the  case.  For  it  is  manifest  that  the  Convention  which 
framed  the  Constitution  did  not  intend  to  indicate  "domicil" 
by  the  language  used;  and  the  error,  if  error  there  be,  in  the 
premises  or  conclusions  of  counsel,  is  in  supposing  that  only 
by  virtue  of  the  provision  of  the  Constitution  cited,  was  jjt 
declared  who  were  citizens  of  Texas  and  who  were  not.  We 
suppose  the  provision  inserted  was  so  inserted  for  the  purpose 
of  providing  for  a  class  of  persons  who,  upon  general  pnnci* 
pies,  might  not.be  citizens  of  the  new  Republic.  There  were 
and  could  not  nave  been  otherwise  than  great  numbers  of 
persons,  within  the  limits  of  Texas,  who  had  not  become  citi- 
zens, and  all  such  it  was  intended  to  make  citizens.  This  will 
appear  from  an  examination  of  the  other  provisions  of  the 
same  10th  section  and  other  sections  of  the  Constitution* 
But,  again,  had  the;  word  "domicil"  been  used  instead  of 
"residing,"  there  would  have  been  something  in  the  argu- 
ment Domicil  does  not  necessarily  indicate  residence,  for 
the  authorities  show,  that  though  domicil  may  be  accompanied 
with  residence,  it  is  not  always  so;  but  there  may  be  domicil 
without  actual  residence.  Residence  does  not  always  indi- 
cate domicil. 

If  it  had  been  the  intention  to  make  a  declaration  which  was 
to  determine  as  to  all  persons  who  should  be  citizens  of  the 
Republic,  some  other  term  would  have  been  used ;  but  the  use 
of  the  expression  inserted  shows  that  there  might  be  other  per- 
sons who  were  citizens,  besides  those  provided  for — those,  fpr 
instance,  who  had  been,  and  up  to  the  day  of  the  declaration  of 
independence  continued  to  be,  citizens  of  the  State  of  Coahuil* 
and  Texas,  residing  in  Texas,  but  who  might  be  temporarily 
absent  from  the  State,  on  business  of  the  country,  4c. 

Transient  persons,  however,  were  not  provided  for,  as  they 
should  not  have  been.  The  Mexican  army  in  the  west  spoken 
oty  who  came  to  subjugate  Texas,  being  all  transient,  could 
not  come  within  the  language  "  residing. 

This  question  will  now  be  viewed  in  its  true  character,  not 
as  a  mere  question  of  domestic  domicil,  but  in  that  more  im* 
portant,  as  a  question  of  national  character. 

The  plea  shows  that  Catherine  McMasters  was,  from  the  time 
of  her  birth  up  to  about  the  age  of  four  years,  domiciled  in 
Goliad,  the  place  of  her  birth,  but  removed  therefrom  by  those 
under  whose  charge  she  was,  to  Matamoras,  before  the  decla- 
ration of  independence.  She  then  was  a  native  Mexican, 
owing  allegiance  to  the  Republic  of  Mexico.  When  she  was 
removed,  a  revolution  had  commenced,  and  was  subsequently 

Digitized  by  VjOOQIC 


16  SUPREME  COURT. 

Jon*  mlalY.  MeMatUn. 

.  ■  ■-  ■    •  ,  , 

perfected  by  the  declaration  of  independence.  It  will  not  be 
questioned,  it  is  presumed,  that  after  tbe  close  of  the  revolu- 
tion, those  who  had  participated  in  the  struggle  on  either  side, 
by  reason  of  their  adherence  to  Texas  or  to  Mexico,  were 
either  Mexicans  or  Texans,  as  they  adhered  to  the  one  side 
or  the  other.  But  how  was  it  with  others,  who  by  no  act  of 
adherence  had  made  an  election  f  It  has  been  n  contended  for 
plaintiff  in  error,  that  this  was  settled  by  the  domicil  of  each 
individual:  if  within  Texas,  then  they  were  Texans;  if  in 
Mexico,  then  they  were  Mexicans.  And  in  this  particular, 
Catherine  McMasters,  being  a  minor,  and  incapable  of  will, 
though  removed  beyond  the  limits  of  Texas  before  independ- 
ence was. declared,  did  not  forfeit  the  domicil' of  her  birth, 
that  of  her  parents,  and  was  a  Texan.  When  reasoning  as 
to  domicil,  this  may  all  be  well  enough;  but,  as  before  in- 
timated, we  are  speaking  of  national  character,  under  particu- 
lar circumstances;- and  this,  in  the  circumstances  in  which 
Catherine  McMasters  stood,  depended  on  election.  If  she  had 
remained  in  Texas,  she  would  nave  been  regarded  as  a  Texan 
citizen.  But  having  been  removed  to  Mexico,  she  thereby 
adhered  to  Mexico,  though  she  had  no  will  on  the  subject;  but 
being  a  minor,  not  having  power  to  make  an  election,  she  had 
time  until  majority  to  make  such  election ;  and  when  made,  she 
would  be  a  citizen  of  that  State  to  which  she  adhered ;  but  in 
the  mean  time  she  could  be  considered  in  no  other  light  than 
a  citizen  of  Mexico.  These  principles  have  been  recognised 
in  this  court,  and  applied  to  a  case  occurring  during  our  revo- 
lution. 

A  native-born  American,  resident  in  New  York,  united  him- 
self to  the  English  forces  in  possession  of  New  York,  and  ad- 
hered throughout  the  struggle  to  the  British  side,  and  went  off 
with  the  British  forces,  and  died  in  the  British  dominions.  His 
son,  born  in  New  York,  was  taken  with  him,  and  continued 
under  his  charge.  This  son  afterwards  claimed  an  estate  by 
descent,  and  it  was  determined  that  he  was  an  alien,  and  could 
not  take  by  descent ;  and  in  delivering  the  judgment  of  the 
court,  Mr.  Justice  Thompson  says:  "John  Inglisi  if  born  be- 
fore the  declaration  of  independence,  must  have  been  very 
oung  at  that  time,  and  incapable  of  making  an  election  for 
timself ;  but  he  must,  after  such  a  lapse  of  tim6,  be  taken  to 
have  adopted  and  ratified  the  choice  made  for  him  by  hi?  fa- 
ther, and  still  to  retain  the  character  of  a  British  subject,  and 
never  to  have  become  an  American  citizen,  if  his  father  was 
to  be  so^cottsidered.  He  was  taken  froih  this  country  by  his 
father  before  the  treaty  of  peace,  and  has  continued  ever 
since  to  reside  within  the  British  dominions,  without  signify- 
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ing  any  dissent  to  the  election  made  for  him ;  and  this  ratifi- 
cation as  to  all  his  rights  must  relate  back,  and  have  the  same 
effect  and  operation  as  if  the  election  had  been  made  by  him 
at  that  time/9 

Again:  "The  British  doctrine  therefore  is,  that  the  Ameri- 
can ante  nod,  by  remaining  in  America  after  the  treaty  of  peace, 
lost  their  character  of  British  subjects.  And  our  doctrine  is, 
that  by  withdrawing  from  the  country  and  adhering  to  the 
British  Government,  they  lost,  or  perhaps,  more  properly  speak- 
ing,never  acquired,  the  character  of  American  citizens."— fnglis 
m  The  Sailors'  Snug  Harbor,  8  Peters,  l22-'3. 

And  this  is  the  case  which  shows  the  distinction  between 
mere  questions  of  domestic  domicil  and  the  more  important 
questions  as  to  national  character.  In  the  former,  the  question 
of  domicil  of  a  minor  is  settled  by  that  of  his  father,  or  the  last 
of  the  father,  when  he  is  dead ;  while  in  the  latter,  the  national 
character  depends  upon  election,  whether  .the  party  be  adult 
or  minor,  though  the  act  of  the  father  making  his  election  may 
operate  an  election  for  the  son,  if  his  dissent  be  not  made  in 
due  time. 

But  did  Catherine  McMasters  either  show  a  dissent  or  an 
election  to  becpme  a  Mexican,  instead  of  a  Texan  ?  It  will  be 
seen,  by  an  examination  of  the  plea  in  question,  that  she  was 
about  four  years  of  age  when  she  was  removed  by  Manuel 
Babriego  to  Matamoras*  before  the  declaration  of  independ- 
ence, in  March,  1886;  she  was  therefore  of  age  eighteen  years 
afterwards,  in  the  year  1858.  We  have  no  evidence  of  a  dis- 
sent to  the  act  of  removal  by  Sabriego,  or  of  an  election  to 
become  a  citizen  of  Texas;  and  upon  the  principles  established 
in  the  case  referred  to  in  this  court,  it  must  be  presumed  that 
she  ratified  the  act  of  her  friend,  and  remained  a  oitiaen  of 
Mexico,  and  was  so  by  relation  from  the  time  of  removal  and 
the  declaration.  But  the  plea  is  contradictory  in  regard  to  the 
age  of  Catherine  McMasters,  for  after  the  statement  of  her  age 
before  the  declaration  of  independence,  it  is  in  another  part 
alleged  that  she  was  a  minor  at  the  time  of  filing  said  plea  in 
1854.  This  matter  erf  the  age  is  material ;  and  if  the  contradic- 
tion is  to  have  effect  at  all,  one  averment  destroys  the  other,  and 
then  there  is  no  good  plea^for  the  want  of  material  averments. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  District  Court  of  the  United 
States,  possessing  Circuit  Court  powers,  held,  in  and  for  the 
district  of  Texas. 

This  suit  was  brought  in  the  court  below  by  Catherine  Mc- 
Masters,  to  recover  the  possession  of  a  tract  of  land  lyinirinthe 
vol.  xx.         2  a     rv*/W^ 
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county  of  Goliad,  in  the  forks  of  the  San  Antonio  river  and 
the  Cabaza  creek,  containing  four  leagues  of  land.  Four  of 
the  defendants  put  in  a  plea  of  not  guilty.  At  a  subsequent 
day,  John  R.  Tally  was  allowed  to  come  in  and  defend  as  land- 
lord of  Lott,  one  of  the  defendants.  Whereupon,  he  put  in  a 
plea  to  the  jurisdiction  of  the  court,  upon  the  ground  the 
plaintiff  was  a  citizen  of  the  State  of  Texas.  The  plea  states 
that  she  was  born  at  Goliad,  then  in  the  State  of  Coahuila  and 
Texas,  when  it  was  a  part  of  the  Republic  of  Mexico;  that  the 
domicil  of  her  father  and  mother  were  at  this  place  at  the  time 
of  her  birth,  and  continued  there  till  their  deaths.  That  the 
plaintiff  was  removed  from  the  Territory  of  Texas  to  Mata- 
moras,  west  of  the  Rio  Grande,dn  Mexico,  when  she  was  about 
four  years  of  age,  during  the  revolutionary  movements  in 
Texas,  and  before  the  declaration  of  independence,  which  was 
on  the  2d  March,  1836.  That  she  was  removed  in  the  family 
of  M.  Sabriego,  in  which  she  had  lived  in  Texas,  and  witn 
whom  she  has  continued  to  reside  since  in  Mexico.  There 
was  a  demurrer  to  this  plea,  which  was  allowed,  and  the  de- 
fendant required  to  answer  over.  The  defendant  then  put  in 
a  plea  of  not  guilty,  and  also  a  special  plea  in  bar  of  alienage, 
and  limitation  of  nine  years  before  suit  brought,  founded  upon 
a  statute  of  the  State  of  Texas. 

There  was  a  demurrer  to  this  plea,  but  undisposed  of  for 
aught- that  appears  on  the  record,  when  the  parties  went  down 
to  the  trial  of  the  issues  of  fact. 

On  the  trial,  the  plaintiff  proved  a  title  in  due  form,  under 
date  of  the  16th  July,  1888,  to  the  land  in  controversy,  in  her 
grandmother,  Maria  de  Jesus  Ybarba  Trejo,  followed  by  the 
official  survey  and  judicial  possession ;  also,  that  her  grand- 
mother died  in  possession  of  the  premises,  leaving  the  plaintiff's 
mother,  her  only  child,  at  the  death  of  her  mother  and  father. 
Her  grandmother  and  mother  died  about  the  year  1884.  Her 
father  was  killed  in  the  same  year. 

The  defendants  claimed-  under  patentB  from  the  State  of 
Texas,  one  dated  15th  September,  1849,  for  three  hundred  and 
twenty  acres;  the  other,  the  20th  of  February,  1847,  for  like 
number;  which  covered  the  possessions  on  the  tract  in  dispute 
of  two  of  the  defendants. 

When  the  evidence  closed,  the  counsel  for  the  defendants 
prayed  the  court  to  charge  the  jury,  that  if  the  plaintiff,  as  a 
Mexican  citizen,  had  continued  to  reside  out  of  Texas  from  a 
period  before  the  declaration  of  Texan  independence,  the  action 
could  not  be  sustained ;  which  was  refused,  and  a  charge  given, 
that  her  right  remained  as  it  was  before  the  revolution,  both 
according  to  general  principles  and  by  force  of  Hie  treaty  of 
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Guadalupe  Hidalgo;  and  that  if  she  had  a  right  of  property, 
that  gave  her  the  right  to  sue  here* 

The  counsel  also  prayed  the  court  to  charge,  that  if  the  jury 
should  believe,  from  the  evidence,  that  the  survey  and  grant 
under  which  the  plaintiff  claims  title  extends  so  as  to  include 
a  large  area  out  of  the  limits  prescribed  by  law,  as  dated  in  the 
decree  No.  190,  of  the  laws  of  Coahuila  and  Texas,  and  that 
the  error  did  not  arise  from  mistake  of  quantity,  but  from  in- 
tention to  depart  from  the  legal  mode  of  survey,  then  the  jury 
might  consider  the  grant  void  as  to  such  area  as  might  be  out 
of  the  limits  prescribed  by  law,  and  also  that  the  grant  itself 
would  be  voia  in  such  cases  for  want  of  legal  survey.  Which 
prayer  was  refused. 

The  counsel  also  requested  the  court  to  charge,  that  if  the 
jury  should  believe,  from  the  evidence,  that  the  survey  and 
grant  under  which  the  plaintiff  claimed  extended  so  as  to  in- 
clude a  large  area  as  aforesaid,  and  that  the  grant  and  survey 
were  so  made  by  fraudulent  procurement  on  the  part  of  the 
grantee,  by  an  agent  in  that  behalf,  then  the  jury  might  con- 
sider the  grant  as  entirely  void. 

The  court  so  instructed  the  jury ;  but  with  the  addition,  that 
unless  the  alcalde  commissioner  was  informed,  at  the  time  he 

Sve  possession  and  issued  the  title,  of  the  fact  that  the  survey 
d  been  extended  so  as  to  include  a  large  area,  &c,  the  grant 
would  not  be  void;  that  the  fraudulent  procurement  of  tho 
survey  alone  would  not  vitiate  the  grant. 

The  counsel  also  requested  the  court  to  charge,  that  the  grant 
under  which  the  plaintiff  claimed  is  one  of  the  class  that  might 
be  forfeited  for  non-performance  of  conditions.  That  ordina- 
rily a  law  of  the  Legislature,  and  judicial  actioii  under  it,  would 
be  necessary  to  avoid  such  a  grant.  Yet  that  claimant  might 
act  so  as  to  supersede  the  necessity  of  such  a  judicial  deter- 
mination ;  and  if  conduct  of  plaintifi  amounted  to  an  admission 
of  the  forfeiture,  she  could  not  afterwards  set  up  the  right, 
especially  against  a  person  who  hadL  in  the  mean  time,  acquired 
a  grant  from  the  State ;  and  that  it  was  a  question  for  the  jury 
to  determine,  whether  the  conduct  of  the  plaintiff  amounted  to 
an  admission  of  forfeiture. 

The  court  gave  the  instruction,  with  the  addition,  that  it 
was  a  question  as  to  the  actual  intention  of  the  plaintiff;  and 
the  jury  should  be  satisfied,  considering  the  infancy  and  all 
other  circumstances,  that  such  was  in  fact  her  intention,  or 
they  should  find  for  the  plaintiff. 

The  jury*  found  a  verdict  for  the  plaintiff 

As  th,e  practice  in  the  court  below  permits  pleas  of  whatever 
nature  or  description  to  be  put  in  as  a  defence  to  the  suit  at 
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the  same  time,  and  without  regard  to  the  order  of  pleas,  as 
known  to  the  system  of  the  common  law,  it  will  be  necessary  in 
the  first  place  to  examine  the  question  raised  on  the  demurrer 
to  the  plea  to  the  Jurisdiction.  It  is  insisted  that  the  plaintiff 
is  a  citizen  of  the  State  of  Texas,  according  to  the  facts  as  stated 
in  the  plea  and  admitted  by  the  demurrer;  and  if  so,  as  she  is 
not  a  citizen  and  resident  of  a  different  State,  but  a  resident  of 
Texas,  the  suit  cannot  be  maintained  within  the  11th  section 
of  the  judiciary  act.  "We  think  the  objection  not  well  founded. 
.  Jhe  plaintiff  was  born  under  the  dominion  of  the  Mexican 
Republic,  and  has  lived  under  it  ever  since  her  birth,  and  be- 
yond all  question,  therefore,  is  a  citizen  of  that  Government, 
owing  it  allegiance,  which  has  never  been  interrupted  or 
changed.  There  has  been  no  act  of  hers,  or  of  any  one  com- 
petent to  represent  her,  or  to  determine  her  election,  indicating 
an  intention  to  throw  off  this  allegiance,  and  to  attach  herself  to 
the  new  sovereignty  of  Texas.  Having  been  born  and  having 
always  lived  under  the  old  Government,  the  burden  rested  upon 
the  defendants,  who  claimed  that  she  was  a  citizen  of  the  new 
one,  to  establish  the  fact  of  the  change  of  her  allegiance.  (2 
Cranch,  280;  4  ib.,  209;  1  Dallas,  53;  20  Johns.  K.,  818;  3 
Peters  R.,  99, 122, 128;  2  Kent  C,  40,  41.)  The  fecte  set  up 
in  the  plea  prove  the  contrary.  According  to  these,  the  plain- 
tiff was  nineteen  yean  old  when  this  suit  was  commenced,  and 
between  ,twenty-two  and  twenty-three  years  when  the  plea  was 
put  in  to  the  jurisdiction.  If  she  was  competent  to  make  an 
election  while  a  minor,  but  after  she  had  arrived  at  mature 

J  rears,  as  to  the  Government  to  which  she  would  owe  al- 
egiance,  the  presumption,  upon  the  facts,  is,  that  she .  has 
made  it  in  fevor  of  the  one  Under  which  she  has  lived  since . 
tor  birth.  If  she  was  incompetent  to  make  it  during  her 
minprity,  then  the  allegiance  due  at  hfcr  birth  continued,  and 
existed  at  the  time  of  the  commencement  of  the  suit 

We  do  not  enter  upon  the  question  of  the  domicil  of  a  minor 
discussed  on  the  argument,  nor  express  any  opinion  upon  it, 
as  the  question  here  is  one  of  national  character,  and  does  not 
stand  upon  the  mere  doctrines  of  municipal  law,  but  upon  the 
more  general  principles  of  the  law  of  nations.  (8  Peters,  242 ; 
2  J.  Cas.,  29.)  «  /  . 

Assuming  that  the  plaintiff  is  an  alien,  and  not  a  citizen  of 
Texas,  the  next  question  is,  whether  or  not  she  is  under  any 
disability  that  would  prevent  her  from  the  assertion  of  her  title 
to  the  premises  in  question ;  in  other  words,  whether  her  absence 
and  alienage  worked  a  forfeiture  of  the  estate.  Thegenetal  prin- 
ciple is  undisputed,  that  the  division  of  an  empire  works  no  for- 
IWtawofari^tofpropertypre^ouslyacquired.   Kelly  r.Ham- 
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son.  (2  J.  Cases,  29 ;  7  Pet,  87.)  And,  consequently,  the  plain- 
tiff's right  still  exists  in  fall  effect,  unless  the  new  sovereignty 
created,  within  which  the  lands  are  situate,  have  taken  some 
step  to  abrogate  it  The  title  remains  after  the  revolution, 
ana  erection  of  the  new  Government,  the  same  as  before.  The 
10th  section  of  the  Constitution  of  the  Republic  of  Texas, 
adopted  the  17th  March.  1836,  provided  that  "no  alien  shall 
hold  land  in  Texasy  except  by  title  emanating  directly  from  the  Gov- 
ernment of  this  Republic." 

By  the  20th  section  of  the  7th  article  of  the  present  Consti- 
tution of  the  State,  it  is  provided  "that  the  rights  of  property 
and  of  action  which  have  been  acquired  under  the  Constitution 
and  laws  of  the  Republic  of  Texas  shall  not  be  divested;  nor 
shall  any  rights  or  actions  which  have  been  divested,  barred, 
or  declared  null  and  void,  by  the  Constitution  and  laws  of  the 
Republic  of  Texas,  be  reinvested  or  reinstated  by  this  Consti- 
tution; but  the  same  shall  remain  precisely  in  the  situation 
which  they  were  before  the  adoption  of  this  Constitution." 
And  by  the  4th  section  of  the  13th  article,  it  is  provided  "  that 
all  fines,  penalties,  forfeitures,  and  escheats,  which  have  accrued 
to  the  Republic  of  Texas  under  the  Constitution  and  laws,  shall 
accrue  to  the, State  of  Texas;  and  the  Legislature  shall,  by 
law,  provide  a  method  for  determining  what  lands  may  have 
been  forfeited  or' escheated." 

It  is  understood  that  the  Legislature  of  Texas  has  not  yet 
passed  any  law  providing  for  the  steps  to  be  taken  to  give  eftect 
to  escheats  for  alienage,  or  otherwise;  at  least,  no  such  law 
has  been  referred  to,  or  relied  on,  In  the  argument;  aud  the 
course  of  decision  in  the  courts  of  Texas  appears  to  be,  that, 
until  some  act  of  the  Legislature  is  passed  on  the  subject,  effect 
cannot  be  given  to  the  plea  of  alienage,  or,  at  least,  that  some 
proceeding  must  be  had,  on  the  part  of  the  Government,  di- 
vesting the  estate  for  this  cause,  before  effect  can  be  given  to 
it    15  Texas  R.,  495. 

The  defence  of  alienage,  therefore,  was  properly  overruled 
by  the  court  below. 

The  counsel  for  the  defendants  insist  that  the  estate  of  the 
plaintiff  became  forfeited  under  the  Mexican  laws,  by  her  re- 
moval from  the  State  of  Coahuila  and  Texas  to  Matamoras, 
while  under  the  Mexican  Government,  and  a  permanent  resi- 
dence taken  up  there. 

But  the  removal  that  worked  a  forfeiture  under  Mexican 
colonization  laws,  and  divestiture  of  the  title  without  judicial 
inquiry,  was  a  removal  out  of  the  Republic  of  Mexico,  and  set- 
tlement  in  a  foreign  country.  The  principle  has  no.application 
in  this  case.    18  Mow.,  235,  (McKenny  t>.  Sarvego.) 
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The  remaining  questions  in  the  case  relate  to  those  arising 
upon  the  survey  and  location  of  the  premises  in  question.  This 
survey  and  location  were  made  by  the  Government  surveyor, 
under  the  direction  of  the  alcalde  and  land  commissioner  of 
the  municipality,  who  was  deputed  by  the  Governor  to  cause 
the  land  to  be  surveyed,  and  to  convey  the  title  in  due  form. 
The  counsel  for  the  defendants  claimed  the  right  to  inquire 
into  the  regularity  of  this  survey  and  location,  and  also  into 
the  bona  fides  of  the  transaction. 

It  must  be  remembered  that  this  is  a  suit  at  law  to  recover 
the  possession  of  the  land  in  dispute;  and  that,  although  it 
may  De  the  course  of  practice  in  the  courts  of  the  State  of  Texas, 
in  a  suit  of  this  description,  to  blend  in  the  proceeding  the 
principles  of  law  and  equity,  in  the  Federal  courts  sitting  in 
the  State,  the  two  systems  must  be  kept  distinct  and  separate. 
This  principle  is  fundamental  in  these  courts,  and  cannot  be 
departed  from.  The  court,  therefore,  in  a  suit  at  law,  should 
exclude  the  hearing  and  determination  of  all  questions  that  be- 
long appropriately  and  exclusively  to  the  jurisdiction  of  a  court 
of  equity.  In  a  case  calling  for  the  interposition  of  this  court, 
sthf  turning  upon  equitable  considerations,  relief  should  be 
sought  by  bill  in  equity.  Many  of  the  cases  at  law  coming 
up  from  the  District  Court  of  this  State  are  greatly  complicated 
and  embarrassed,  from  the  want  of  the  observance  of  this  dis- 
tinction in  the  proceedings  before  it.  In  respect  to  the  survey 
and  location  in  the  case  before  us,  we  perceive  no  ground  that 
could  warrant  the  court  ingoing  behind  them  in  a  suit  at  law. 
They  were  made  by  the  Government  that  granted  the  title,  and 
there  is  no  ground,  or  even  pretence,  for  saying  that  they  were 
made  without  authority;  and  hence,  altogether  void.  If  void- 
able, for  irregularity  or  other  cause,  the  question  was  not  one 
for  a  court  of  law  in  an  action  to  recover  possession,  but  for  a 
court  of  equity  to  reform  any  error  or  mistake.  •  (9  Peters,  682 ; 
18  ib.,  868-'9;  8  Wh.,  212,  221;  7  How.,  844.)  We  think  a 
satisfactory  answer  might  be  given  to  the  several  objections 
taken  to  the  survey  and  location;  but  we  prefer  to  place  it 
upon  the  around  aw>ve  stated. 

The  judgment  of  the  court  below  affirmed. 


John  Bacon,  Alexander  Symington,  and  Thomas  Robins, 
Complainants  and  Appellants,  i?.  Volnky  E.  Howard. 

'  _        By  the  laws  of  the  Republic  of  Texas,  no  action  would  lie  on  a  foreign  judgment, 
*2»  . »       and  all  actions  of  debt  were  prescribed  in  four  years.. 

aw  in.   Wfi*n  *hout  *o  form  *  Constitution,  for  the  purpose  of  becoming  a  State  of  the 

Uj  fog       Union,  the  Legislature  passed  a- law  permitting  suits  to  be  brought  on  foreign 

1W  KS       Judgments,  but  limiting  them  to  sixty  days  when  the  judgment  was  of  four  years 

ft*  10a       standing  and  upward.  „    i 
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The  plaintifb'  bill  attempted  to  avoid  the  effect  of  the  last  limitation  at  to  their 
judgment,  which,  was  more  than  fonr  rears  old,  on  the  ground  that  they  Hred 
more  than  two  thousand  miles  distant)  and  conld  not  know  of  the  passage  of  the 
last  act  within  time  to  prosecute  their  action. 

Held,  $hat  the  last-mentioned  statute  conferred  a  favor,  and  was  not  retrospective; 
and  that  plaintiffs'  action  was  barred,  whether  he  knew  of  the  act  or  not. 

f  be  Constitution  of  the  United  States  does  not  restrain  the  right  of  each  State  to 
legislate  as  to  the  remedy  on  suits  on  judgments  in  other  States. 

Tpis  case  was  an  appeal  from  the  District  Court  of  the 
United  States  for  the  district  of  Texas. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Hale  for  the  appellants,  and  Mr.  Hughes 
for  the  appellee. 

Mr.  Justice  GKJER  delivered  the  opinion  of  the  court 

The  complainants  are  assignees  of  a  judgment  obtained  by 
the  Planters'  Bank  against  the  defendant,  in  the  State  of  Mis- 
sissipi.  The  charter  of  the  bank  has  been  forfeited.  The  com- 
plainants, as  equitable  owners  of  the  judgment,  demand  pay- 
ment by  their  bill.  The  judgment  claimed  by  them  is  dated 
on  the  19th  of  October,  1840,  and  their  bill  was  filed  on  the 
22d  of  October,  1850.  Anticipating  the  defence  of  the  statutes 
of  limitation  of  Texas,  the  bill  avers  "that,  at  the  time  of 
passage  of  the  act  of  Congress  of  the  Republic  of  Texas,  ap- 
proved June  28th,  1845,  entitled  i  An  act  to  authenticate  for- 
eign judgments,  and  to  limit  suits  thereon/  the  defendants 
resided  in  San  Antonio,  Texas,  and  the  complainants  in  Phil- 
adelphia— more  than  2,000  miles  apart;  and  that  complainants 
could  not,  according  to'  the  regular  course  of  the  mails,  and 
with  any  reasonable  diligence,  have  learned  the  passage  of  said 
act,  and  caused  suit  to  be  instituted  upon  the  judgment  within 
sixty  days  after  its  passage."  The  respondent  has  demurred 
to  the  bill,  and  assigns  as  a  cause  of  demurrer,  among  other 
reasons,  "That  the  complainants,  by  their  own  showing,  are 
barred  by  the  first  section  of  an  act  entitled  'An  act  of  limita- 
tions/ approved  February  4,  1841,  and  also  by  the  fourth  sec- 
tion of  the  act  referred  to  in  the  bill." 

If  this  allegation  be  found  correct,  it  will  be  unnecessary  to 
notice  the  others. 

On  the  10th  of  Januarv,  1841,  the  Legislature  of  the  Repub- 
lic of  Texas  enacted,  "That  no  suit,  proceeding,  judgment,  or 
decree,  shall  be  brought,  prosecuted,  or  sustained,  in  any  court 
or  judicial  magistracy  of  this  Bepublic,  on  any  judgment  or 
decree  of  any  court  or  tribunal  of  any  foreign  nation,  State,  or 
Territory,"  ic.  "But  this  provision  is  in  no  degree  to  affect 
the  validity  or  obligation  of  contracts,  engagements,  or  pecuni- 
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ary  liabilities,  originating  abroad,  or  the  original  evidence,  test- 
imony, or  proof,  to  establish  the  same,"  Ac. 

On  the  5th  of  February,  1841,  "An  act  of  limitations"  was 
passed,  the  first  section  of  which,  after  prescribing  shorter 
limitations  for  other  causes  of  action,  declares  that  "  all  actions 
of  debt  grounded  on  any  contract  in  writing  shall  be  com- 
menced and  sued  within  roar  years  next  after  the  cause  of  such 
action,  and  not  after." 

Without  criticising  the  peculiar  expressions  used  in  these 
acts,  it  is  obvious  that  their  policy  and  object  was  to  bar  the 
prosecution  of  any  claim  for  money  or  property  at  farthest  in 
four  years  fvom  the  time  when  the  right  of  action  first  accrued. 

Now,  the  original  cause  of  action,  on  which  the  judgment  in 
question  was  obtained,  must  have  existed  or  accrued  at  the 
latest  on  the  19th  of  October,  1840,  when  judgment  was  en- 
tered thereon  in  the  court  of  Mississippi.  Counting  from  that 
date,  the  action  would  have  been  barred  on  the  19th  of  Octo- 
ber, 1844.  But  assuming  that  the  time  did  not  commence  to 
run  till  the  17th  of  March,  1841,  when  the  act  of  5th  February, 
1841,  is  said  to  have  taken  effect,  the  action  was  barred  on  the 
17th  of  March,  1846. 

On  the  28d  of  June,  1845,  the  Congress  of  the  Republic  gave 
'their  consent  to  the  annexation  of  Texas  to  the  United  States, 
and  the  Convention  which  formed  the  Constitution  of  the  State 
met  on  the  4th  of  July  of  the  same  year. 

It  would  seem  that  doubts  and  apprehensions  were  enter- 
tained that,  when  Texas  became  a  State  of  the  Union,  that 
section  of  the  Constitution  of  the  United  Status  which  pre- 
scribed that  fall  faith  and  credit  should  be  given  to  the  judicial 
proceedings  of  each  State  might  have  the  effect  of  reviving  the 
claims  of  creditors  in  other  States,  on  which  judgments  had 
been  obtained.  To  obviate  this  anticipated  difficulty,  an  act 
was  passed  on  the  28th  of  June,  1845,  "To  prescribe  the  mode 
of  authenticating  foreign  judgments,  and  to  limit  suits  there- 
on." The  fourth  section  of  this  act  provides:  "That  all  for- 
eign judgments,  decrees,  and  adjudications,  upon  which  nit 
shlll  be  brought  in  the  courts  of  this  Republic,  should  the 
same  be  of  four  years9  standing  and  upwards,  shall  be  forever 
birred  and  prescribed,  unless  sued  on  in  sixty  days  from  and 
after  the  passage  of  this  act;  those  under  four  and  over  two 
years,  unless  sued  on  in  six  months;  and  those  under  two 
years,  unless  sued  on  in  one  year:  ^Provided,  the  original  cause 
of  action  sh*ll  remain  unimpaired,  and  may  be  sued  on  at  the 
election  of  the  creditor,  subject  to  prescription."  . 

At  first  view,  this  act  might  be  accused  of  making  a  veiy 
curt  limitation,  and  to  be  retrospective  in  its  operation.    But 
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when  it  is  recollected  that  it  gives  a  new  form  of  remedy  before 
denied,  and  that  it  only  continues  the  rale  of  limitation  to 
which  the  cause  of  action  was  already  subject,  and  in  fact  gave 
a  further  grace  to  the  creditor,  he  has  no  right  to  complain. 

Giving  the  complainant  in  this  case  the  most  favorable  con- 
struction of  the  act  of.  limitations  of  1841,  his  cause  of  action 
was  barred  on  the  17th  of  March,  1845.  The  act  of  June, 
1845,  took  away  no  existing  right,  but  extended  the  time  till 
the  27th  of  August  of  the  same  year.  It  is,  therefore,  not  ret- 
rospective in  its  operation.  It  confers  a  favor,  though  it  be  a 
small  one.  The  complainants  may  have  failed  to  take  advan- 
tage of  it,  for  the  reasons  set  forth  in  the  bill.  But  the 
Legislature  has  not  seen  fit  to  make  any  saving  in  the  act 
in  favor  of  distant  creditors,  and  the  court  cannot  interpolate 
it  The  Republic  of  Texas  had  the  power  to  prescribe  such 
rules  to  its  own  courts  as  best  suited  their  condition,  and  their 
policy  cannot  be  mistaken.  Its  accession  to  the  Union  had  no 
effect  to  annul  its  limitation  laws,  or  revive  rights  of  action 
prescribed  by  its  previous  laws  as  an  independent  State.  It  is 
true,  any  legislation  which  denied  that  full  faith  and  credit 
which  the  Constitution  of  the  United  States  requires  to  be 
given  to  the  judicial  proceedings  of  sister  States  would  be  ipso 
facto  annulled  after  the  annexation,  on  the  29th  of  December, 
1845.  Thereafter,  the  authenticity  of  a  judgment  in  another 
State,  and  its  effect,  %re  to  be  tested  by  the  Constitution  of  the 
United  States  and  acts  of  Congress.  But  rules  of  prescription 
remain,  as  before,  in  the  full  power  of  every  State.  There  iq 
no  clause  in  the  Constitution  which  restrains  this  right  in  each 
State  to  legislate  upon  the  remedy  in  suits  on  judgments  of 
other  States,  exclusive  of  all  interference  with  their  merits. 
The  case  of  Mcllmoyle  v.  Cohen  (13  Peters,  312)  leaves  nothing 
further  to  be  said  on  this  subject. 

The  20th  section  <tf  the  7th  article  of  the  Constitution  of  the 
State  of  Texas  exhibits  the  extreme  solicitude  of  her  citizens 
to  prevent  any  misconstruction  of  their  cherished  policy  on 
this  subject 

It  declares  that  "the  rights  of  property  and  of  action  which 
have  been  acquired  under  the  Constitution  and  laws  of  the 
Republic  of  Texas  shall  not  be  divested;  nor  shall  any  rights 
or  actions  which  have  been  divested,  barred,  or  declared 
null  and  void,  by  the  Constitution  and  laws  of  the  Republic  of 
Texas,  be  reinvested,  revived,  or  reinstated,  by  this  Constitu- 
tion, but  the  same  shall  remain  precisely  in  the  situation  which 
they  were  before  the  adoption  of  this  Constitution.'8 

The  complainant's  cause  of  action  had  been  twice  barred 
before  annexation,  and  this  section  of  the  new  Constitution 
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leaves  no  toom  to  question  the  policy  of  their  laws  aa  to  a  re- 
vival of  rights  once  forfeited  by  laches. 

In  a  ease  like  the  present,  where  the  complainant  has  been 
compelled  to  have  recourse  to  a  court  of  chancery,  because  the 
Union  Bank  no  longer  exists,  in  whose  name  the  action  of  law 
could  b&  sustained,  ne  is,  of  course,  subject  to  the  same  rules 
of  prescription  as  if  he  were  in  a  court  of  law. 

We  are  of  opinion,  therefore,  that  complainant's  cause  of 
action  is  barred  by  the  statutes  of  Texas,  and  that  the  matters 
set  forth  in  the  bill  to  avoid  their  effect  are  insufficient 

The  judgment  of  the  District  Court  of  Texas  is  therefore 
affirmed,  with  costs. 


Tsb  Rector,  Church  Wardens,  and  Vestry,  of  Christ  Church, 
tat  ran  Gttt  or  Philadelphia,  in  Trust  for  Christ  Church 
Hospital,  Plahttiffs  in  Error,  v.  ^hk  County  of  Philadel- 
phia. 

Wn<fo%  it  doe*  not  appeal  either  by  ezpresi  averment  or  by  a  necessary  intendment 
from  any  matter  stated  in  the  ease,  nor  does  any  entry  on  the  record  of  the  canto 
in  the  Supreme  Court  of  the  State  show,  that  any  of  the  questions  of  which  this 
court  Is  entitled  to  take  cognisance  under  the  terms  of  the  26th  section  of  the 
jftdieiacy  act,  arose  in  the  cause  add  were  actually  decided  by  that  court,  the 
.Jrriit  "of  error  must  be  dismissed,  for  the  want  of  jurisdiction. 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  Of  Pennsylvania,  by  a  writ  of  error  issued  under  the  25th 
Section  of  the  Judiciary  act 

Aa  the  decision  of  the  court  was,  that  the  record  did  not 
show  any  ground  of  jurisdiction  under  the  25th  section  of  the 
judiciary  act,  it  will  oe  proper  to  state  what  that  record  was. 

The  acts  of  1888  and  1851  are  recited  in  the  opinion  of  the 
Courts  and  need  not  be  repeated. 

The  rector  and  church  wardens  were  assessed  fyr  taxes  upon 
Several  pieces  of  property,  amongst  which  was  the  following: 

Lower  Delaware  ward,  No.  8  Cherry  street,  Hospital  lot,  Ac., 
•126. 

They  paid  the  tax  upon  the  whole  assessment,  including  the 
above,  under  protest,  and  then  brought  an  action  in  the  State 
court  to  recover  the  amount  so  paid.  The  court  decided  i* 
favor  of  the  defendants.  Upon  being  carried  to  the  Supreme 
Court  of  the  State,  that  court  reversed  the  judgment  of  the 
court  below,  sq  far  as  respected  the  tax  upon  the  Hospital  lot 
The  rector  and  church  wardens,  believing  that  the.  whole  of 
the  property  ought  to  be  exempted  from  taxation,  brought  the 
case  to  this  court    The  question  which  they  intended  to  raise 


DECEMBER  TERM,  185T.  37 

— - — — ^ — — -"*— — — ^~-' 

Okriti  Ckmrth  t.  As  Com*  <tf  Philadelphia* 

was,  whether  or  not  the  act  of  1883  was  a  contract,  irrepeala- 
ble  except  with  their  consent  But  the  record  presented  only 
the  following  state  of  facte. 

March  Term,  1858,  No.  145,    JJcekd  Entries. 


The  Sector,  Church  Wardens,  and  Vestrymen,  of  Christ  Church, 

in  the  Cit  j  of  Philadelphia,  in  trust  for  Christ  Church  Hospital, 

•. 

The  County  of  Philadelphia. 


H.  M.  WATT8. 

145. 

W..D.  BAKER. 


Summons  case  ret'ble  the  first  Monday  of  June,  1858,  exit 
11th  May,  1858. 

"  Service  accepted." 

March  Zdy  1854. — Case  stated  in  the  nature  of  a  special  ver- 
vict  filed. 

April  1, 1854. — Judgment  entered  without  argument  for  de- 
fendants by  the  court  By  writing  filed,  it  is  agreed  that  the 
above  case  may  be  removed  by  the  plaintiffs  to  the  Supreme 
Court,  without  any  recognizance  being  given  by  them.  Eo  die 
assignments  of  errors  fifed. 

April  4, 1854. — Argued. 

December  27, 1854.— Reargued. 

March  12,  1855. — Opinion  by  0.  J.  Lewis,  judgment  re- 
versed, and  judgment  in  favor  of  the  plaintiffs  in  error  for  the 
sum  of  one  hundred  and  tweiityraix  dollars,  with  costs.  Eo  die 
opinion  filed. 

The  case  was  submitted  on  a  printed  argument,  by  Mr.  WattB 
and  jlfr.  Meredith  for  the  plaintiffs  in  error)  and  Mr.  Porter  for 
the  defendants* 

The  arguments  proceeded  upon  the  ground  that  the  question 
of  impairing  the  obligation  of  a  contract  was  raised  by  the 
record;  but,  as  the  court  decided  that  no  such  question  was 
properly  involved  in  the  discussion,  it  is  thought  unnecessary 
to  report  the  arguments* 

"  Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Pennsylva- 
nia, under  the  25th  section  of  the  judiciaty  act  of  the  24th 
September,  1789. 

These  parties,  without  any  pleadings,  stated  a  case,  in  the 
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nature  of  a  special  verdict  to  the  Supreme  Court  of  the  State 
of  Pennsylvania,  upon  which  a  final  judgment  was  rendered. 
It  appears  from  the  case,  that  in  April,  1888,  the  Legislature 
of  Pennsylvania  enacted:  "That  Christ  Church  Hospital, 
having  for  many  years  afforded  an  asylum  to  numerous  poor 
and  distressed  widows,  who  would  probably  else  have  become 
a  public  charge,  and  th^t,  in  conseauence  of  the  decay  of  the 
buildings  of  the  hospital  estate,  and  the  increasing  burden  of 
the  taxes,  its  means  are  curtailed  and  its  usefulness  limited; 
therefore,  that  the  real  property,  including  ground  rents  now 
belonging  and  payable  to  Christ  Church  Hospital,  in  the  city  of 
Philadelphia,  so  long  as  the  same  shall  continue  to  belong  to 
the  hospital,  shall  be  and  remain  free  from  taxes." 

That  in  April,  1851,  the  Legislature  of  the  same  State  en- 
acted, "that  all  property,  real  and  personal,  belonging  to  any 
association  or  incorporated  company,  which  is  now  by  law  ex- 
empt from  taxation,  other  than  that  which  is  in  the  actual  use 
ana  occupation  of  such  association  or  incorporated  company, 
and  from  which  an  income  or  revenue  is  derived  by  the  owners 
thereof,  shall  hereafter  be  subject  to  taxation,  in  the  same  man- 
ner and  for  the  same  purposes  as  other  property  is  now  by 
law  taxable;  and  so  much  of  any  law  as  is  hereby  altered  and 
supplied  be,  and  the  same  is  hereby,  repealed :  Provided^  That 
nothing  herein  contained  shall  be  construed  to  exempt  ceme- 
tery companies  from  taxation." 

It  further  appears,  in  the  case  stated,  that  the  county  of  Phil- 
adelphia, in  the  year  1852,  caused  certain  real  estate  and  ground 
rents  of  the  plaintiffs  in  the  city  of 'Philadelphia,  and  which 
were  possessed  by  the  plaintiffs  before  the  date  of  the  act  first 
mentioned,  to  be  valued  and  assessed  for  taxes,  and  that  the 
taxes  were  subsequentlypaid  to  the  officers  of  the  county,  un- 
der protest,  by  them.  The  Supreme  Court  of  Pennsylvania 
determined  that  the  plaintiffs  were  entitled  to  recover  only  for 
so  much  of  the  taxes  assessed  and  paid  which  were  levied  for 
property  in  the  actual  occupancy  or  the  plaintiff  for  hospital 
purposes. 

It  does  not  appear,  either  by  express  averment  or  by  a  neces- 
sary intendment  from  any  matter  stated  in  the  case,  nor  does 
any  entry  on  the  record  of  the  cause  in  the  Supreme  Court 
of  Pennsylvania  show,  that  any  of  the  questions  of  which  this 
court  is  entitled  to  take  cognizance,  under  the  terms  of  the 
25th  section  of  the  judiciary  act,  arose  in  the  cause,  and  were 
actually  decided  by  that  court.  Therefore,  in  conformity  with 
the  established  doctrine  of  this  court,  (Armstrong  v.  The  Treas- 
urer of  Athens  county,  16  Pet.,  282;  Smith  v.  Hunter,  7  How. 
8*  C.  R.,  788,)  the  writ  of  error  must  be  dismissed. 
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This  court  again  decides,  as  in  former  cases,  that  a  refusal  of  the  court  below  to  147  ftftl 
grant  a  new  trial  is  not  a  proper  subject  for  a  bill  of  exception.  *"  JJJ 

la  an  action  of  ejectment,  where  the  defendant  pleads  the  statute  of  limitations,  he         wo 
mast  connect  his  own  possession  with  the  adverse  possession  and  title  of  an- 
other person  which  is  set  up  as  a  defence.    Otherwise,  the  plea  is  not  good. 

Under  the  decisions  of  the  courts  of  Texas,  a  surrey  made  of  land  beyond  the  limits 
of  the  surveyor's  district,  although  invalid  at  the  time,  is  rendered  good  by 
the  subsequent  approval  of  the  proper  county  surveyor.  This  court  adopts  the 
rule. 

Where  patents  for  land  in  Texas  were  erroneously  issued,  it  was  proper  to  cancel 
them 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  the  district  of  Texas. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  aireued  by  Mr.  Sale  for  the  plaintiff  m  error,  and  Mr. 
Merriman  for  the  defendant 

Mr.  Justice  MoLEAN  delivered  the  opinion  of  the  court. 

This  easels  brought  before  us  by  a  writ  of  error  to  the  Cir 
cuit  Court  for  the  district  of  Texas. 

In  his  petition,  the  plaintiff  claims  two  leagues  of  land,  worth 
twenty-five  thousand  dollars,  in  Nueces  county,  San  Patricio 
district,  on  the  bay  of  Corpus  Christi,  and  west  of  the  Nueces ; 
and  he  alleges  that  the  defendants,  on  or  about  the  4th  day  of 
October,  1849,  entered  into  the  possession  of  one-fourth  of  the 
above  premises,  and  ejected  the  petitioner,  fco. 

The  defendants  pleaded  the  general  issue,  and,  by  leave  of 
the  court,  filed  au  amended  answer,  containing  six  pleas  in 
bar.  The  first  plea  alleged  an  adverse  possession  of  more  than 
ten  years  by  Enrique  Villareal.  The  second,  that  he  had 
peaceable  and  adverse  possession  for  more  than  three  years 
after  the  right  accrued  to  the  person  under  whom  the  plaintiff 
claims;  au5  that  he  did  not  make  entry  or  commence  an  ac- 
tion to  try  title  to  the  land  before  the  16th  of  June,  1842;  and 
that  after  that  day,  Henry  L.  Kinney,  being  seized  of  the  land 
from  Villareal,  held  adverse  and  uninterrupted  possession,  with* 
out  entry  or  action  by  plaintiff,  up  to  the  commencement  of 
this  suit.  Third,  that  Villareal,  and  those  claiming  under 
him,  held  adverse  and  peaceable  possession  on  the  17th  of 
March,  1841,  and  up  to  the  commencement  of  the  action. 

In  the  fourth  plea,  ten  years'  adverse  possession  was  alleged ; 
and  in  the  fifth,  an  adverse  possession  of  three  years.  The 
sixth  plea  avers  that  each  of  the  defendants,  and  those  under 
whom  they  claim,  had  adverse,  peaceable,  and  continuous  pos- 
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3es&ion  of  the  land  for  more  than  three  years,  under  color  of 
title,  before  the  commencement  of  the  action. 

Special  demurrers  were  filed  to  these  pleas,  except  the  sixth, 
on  which  issue  was  joined.  The  demurrers  were  sustained  to 
the  first  and  fourth  pleas,  but  overruled  by  the  court  as  to  the 
third  and  fifth.  The  issues  before  the  jury  were  upon  the  plea 
of  not  guilty,  and  the  second,  third,  fifth,  and  sixth  pleas  of 
•  prescription. 

On  the  trial  before  tire  jury,  two  patents  issued  by  the  Re- 
public of  Texas,  dated  the  10th  of  April,  1849,  to  Levi  Jones, 
were  given  in  evidence  bjr  the  plaintiff.  One  of  these  patents 
purported  to  be  issued  to  Levi  Jones,  as  assignee  of  Miguel 
Baequez,  for  one  league  of  land  in  the  San  Patricio  district, 
survey  No.  20,  on  the  west  side  of  the  Nueces,  on  Corpus 
Christi  bay,  by  virtue  of  head-right  certificate  No.  288. 

The  other  patent  was  issued  to  Levi  Jones,  assignee  of  Jos6 
^Ma.  Bargas,  for  a  league  of  land  in  the  same  district,  known 
as  survey  No.  21,  on  the  west  side  of  Corpus  Christi  bay,  ad- 
joining survey  No.  20,  by  virtue  of  head-right  certificate  499. 

To  show  the  position  and  outlines  of  the  two  leagues  of  land, 
the  plaintiff  gave  in  evidence  a  part  of  Grammonrs  map,  duly 
certified  by  the  land  office. 

The  plaintiff  also  gave  in  evidence  a  deed  of  conveyance  of 
the  land  by  Levi  Jones  to  him,  dated  the  2d  of  October,  1849. 
It  was*  proved  that  the  town  of  Corpus  Christi  is  included  in 
the  surveys,  and  is  situated  on  the  shore  of  the  bay.  .Felix  A. 
Butcher,  a  witness,  came  to  Corpus  Christi  first  in  the  year 
.1846.  He  knows  all  or  most  of  the  defendants  were  in  pos- 
session of  the  land  at  least  one  year  prior  to  the  8th  of  Octo- 
ber, 1849 ;  and  at  that  time  the  lots  upon  which  the  defendants 
resided  were  worth  about  ten  dollars  each ;  now  they  are  worth 
one  hundred  dollars  each,  in  the  best  localities.  The  occu- 
pants have  made  valuable  improvements  on  the  lots. 

The  defendants  then  offered  to  read  certified  copies  of  two 
patents  from  the  record,  issued  by- the  State  of  Texas  on  the 
11th  of  July,  1845,  one  to  Kelsey  M.  Douglass,  and  the  other 
to  John  8.  Thorn,  assignee,  &a,  for  the  land  claimed  by 
plaintiff*  Both  of  these  patents  on  the  record  book  had  writ- 
ten upon  them  ft  memorandum :  "  This  patent  cancelled,  April 
10th,  1848/' 

It  Was  proved  that  these  patents  had  been  inadvertently  is- 
sued to  Douglass  and  Thorn,  when  the  field-notes  of  the  sur- 
veys had  been  returned  in  the  name  of  Levi  Jones,  assignee, 
&c.  They  were  cancelled  on  the  advice  of  the  Attorney 
General.  The  plaintiff  objected  to  the  introduction  of  the  above 
copies;  buttheobjectionwasoyerrulod,  and  the  papers  admitted. 
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Proof  was  then  made  that  Enrique  VUkreal  held  possession 
of  a  tract  of  ten  leagues,  including  the  land  in  controversy, 
from  the  year  1810  Sown  to  the  year  1889,  claiming  it  from 
1810  to  1831  nnder  a  title  from  the  Spanish  Government',  that 
in  1839  Henry  L.  Kinnev  succeeded  Yillareal  in  possession, 
but  the  deed  for  the  land  was  not  made  to  him  until  the  fol- 
lowing year;  that  Yillareal  was  a  native  of  Mexico,  and  at  the 
time  of  the  grant  to  him  by  the  State  of  Tamaulipas  was  a 
citizen  of  that  State,  and  held  a  commission  in  the  army.  The 
grant  was  alleged  to  have  been  lost,  and  the  court  held  it  could 
not  be  proved  Dy  parol ;  but  documentary  and  parol  proof  were 
admitted  to  show  the  boundaries  claimed  and  the  possession 
of  Yillareal.  {A  great  number  of  facts  were  proved,  historical 
and  otherwise,  in  regard  to  this  claim,  which  it  is  unnecessary 
here  to  state. 

Objection  to  this  part  of  the  defence  was  made,  but  over- 
ruled, and  the  evidence  was  admitted. 

The  plaintiff  then  requested  the  court  to  give  to  the  jury 
twenty-one  instructions,  principally  in  relation  to  the  title  of 
Yillareal,  which  go  into  details  of  great  length,  but  which, 
from  the  view  we  have  taken  of  the  case,  it  ia  not  necessary  to 
repeat. 

The  court  refused  to  give  any  of  the  instructions  requested 
by  the  plaintiff,  but  charged  the  jury,  "that  the  plaintiff  must 
recover  on  the  strength  of  his  own  title,  not  on  the  weakness 
of  his  adversary's;  that  if  the  surveys  on  which  the  patents  in 
evidence  were  issued  were  void  when  made,  the  plaintiff  can 
claim  no  title  to  land  under  such  patents;  that  if  the  surveys 
were  made  west  of  the  Nueces  nver,  on  Corpus  Christi  bay, 
prior  to  the  24th  of  May,  1838,  by  the  deputy  surveyor  of  San 
.  j?atricio  county,  "they  were  void,  because  San  Patricio  county 
did  not,  at  that  time,  extend  west  of  the  river  Nueces ;  and  the 
approval  of  the  county  surveyor,  Buchanan,  even  if  given  after 
the  24th  of  May,  1888,  relates  back  in  point  of  time  to  the  date 
of  the  surveys  by  his  deputy,  but  does  not  have  the  effect  of 
making  good  the  surveys,  if  at  the  time  they  were  made  by 
the  deputy  surveyor  thejr  were  out  of  the  limits  of  the  county; 
that  if  Yifiareal  had  acauired  a  title  to  the  land,  under  the  Gov- 
ernment of  Spain  or  Mexico,  before  his  death,  and  if  he  died 
an  alien  enemy  to'the  Republic  of  Texas  in  1845,  leaving  only 
alien  enemies  as  his  heirs*  still  his  title  to  the  land  in  contro- 
versy did  not  escheat  to  the  Republic,  and  consequently  could 
not  pass  by  the  subsequent  patents  issued  by  the  Republic  or 
State;  that  as  these  instructions  are  sufficient  for  the  decision 
of  the  case,  the  court  refused  the  instructions  asked  by  the 
plaintiff.   Exceptions  were  taken  by  the  plaintiff,  as  well  to  the 
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instructions  asked  by  him  and  refused,  as  to  those  given  against 
him,  on  the  prayers  of  the  defendants. 

The  decision  of  the  court  on  a  motion  for  a  new  trial,  which 
was  excepted  to,  affords  no  ground  for  a  writ  of  error.  Buch  a 
motion  is  addressed  to  the  sound  discretion  of  the  court,  on  a 
consideration  of  the  evidence  before  the  jury;  and  this  court 
can  no  more  control  that  discretion  than  when  it  is  exercised 
by  the  Circuit  Court,  in  granting  continuances  or  amendments 
of  the  pleadings. 

As  to  the  pleas  which  set  up  the  claim  and  possession  of 
Yillareal,  as  a  bar,  under  the  statute  of  limitations,  to  the  plain- 
tiff's action,  it  does  not  appear  from  the  evidence  that  the 
defendants  are  in  any  way  connected  with  that  title.  There  is 
nothing  in  the  facts  of  the  case  which  conduce  to  show  an  en- 
try under  it  by  the  defendants,  or  that  they  entered  under  any 
claim  of  title.  It  is  proved  by  one  witness,  that  a  part  of  the 
defendants,  if  not  all  of  them,  were  in  possession  of  the  prem- 
ises they  now  occupy,  at  least  one  year  prior  to  the  8th  of  Octo- 
ber, 1849.  On  the  3d  of  that  month  and  year,  the  seizin  of  the 
plaintiff  is  stated  in  his  petition.  From  this,  it  would  appear 
that  the  defendants'  possession  was  prior  to  the  seizin  of  the 
plaintiff;  so  that,  in  regard  to  him,  they  cannot  be  considered 
as  having  ejected  him  by  their  entry,  his  legal  title  not  having 
then  accrued.  But  if  the  defendants  entered  without  claim  of 
title,  which  must  be  presumed,  as  they  have  shown  no  title, 
they  become  trespassers  on  the  premises  of  the  plaintiff  after 
his  title  accrued. 

Yillareal  died  in  1844  or  1845.  It  is  contended  that  he  retained 
possession  of  the  premises  up  to  1889,  and  that  Kinney  took 
possession  in  that  year  under  him,  and  continued  in  the  pos- 
session until  the  commencement  of  this  action.  This  posses* 
sion  is  controverted  by  the  plaintiff^  on  evidence  that  Kinney's 
residence  was  in  another  county,  and  that  he  was  onlv  occa- 
sionally at  Corpus  Christi;  but,  if  his  possession  be  admitted 
as  asserted,  it  is  not  perceived  how  it  could  inure  to  the  benefit 
of  the  defendants  under  the  statute  of  limitations,  as  Kinney 
is  not  a  defendant,  and  they  show  no  privity  with  his  title. 
Possession,  to  be  effectual,  cither  to  prevent  a  recovery  or  vest 
a  right  under  the  statute  of  limitations,  must  be  an  actual  pos- 
session, attended  with  a  manifest  intention  to  hold  and  con- 
tinue it  It  must  be,  in  the  language  of  the  authorities,  an 
actual,  continued,  adverse,  and  exclusive  possession  for  the 
space  of  time  required  by  the  statute.  It  need  not  be  con- 
tinued by  the  same  person;  but  when  held  bv  different  peiv 
sons,  it  must  be  shown  that  a  privity  existed  between  them. 
Wheeler  v.  Moody,  11  Texas  Rep.,  872. 
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In  the  action  of  ejectment,  the  defendant  may  show  a  para- 
mount outstanding  and  subsisting  title  for  the  same  land  in  a 
stranger,  to  defeat  the  plaintiff;  and  the  rule  of  evidence  is  the 
same  in  this  action,  although  it  is  prosecuted  under  the  forms 
adopted  by  Texas.  A  large  portion  of  the  evidence  in  the  rec- 
ord, and  many  of  the  authorities  cited  in  the  Circuit  Court, 
were  to  show  an  older, and  paramount  title  to  the  same  land, 
under  the  Mexican  Government,  by  Villareal,  and  Kinney, 
his  assignee;  but,  as  there  are  other  points  on  which  the  case 
may  be  decided,  the  court  will  not  consider  the  validity  of  that 
title. 

The  court  instructed  the  jury,  that  if  the  surveys  were  made 
west  of  the  Nueces  river,  on  Corpus  Christi  bay,  prior  to  the 
24th  of  May,  1838,  bjT  the  deputy  surveyor  or  San  Patricio 
county,  they  were  void,  because  San  Patricio  did  not  at  that 
tide  extend  west  of  the  river  Nueces;  and  the  approval  of  the 
county  surveyor,  Buchanan,  even  if  given  after  the  24th  of 
May,  1838,  does  not  make  them  valid. 

It  was  held,  in  Linn  v.  Scott,  8  Texas  Rep.,  6,  that  a  survey 
made  by  a  surveyor  of  any  other  county  than  that  in  which  the 
land  lies,  is  a  nullity.  But,  in  Horton  v.  Pace,  9  Texas  Rep., 
81,  the  court  say,  "We  do  not  question  the  right  of  a  surveyor 
to  adopt  a  previous  survey,  he  thinks  correct;  but  we  do  not 
admit  it  was  the  duty  of  the  court  to  oblige  him  to  adopt  one . 
shown  to  be  .incorrect."  And  in  Warren  v.  Sherman,  5  Texas, 
441,  it  is  said  a  survey,  whensoever  made,  if  supported  by  a 
recommended  certificate,  is,  in  contemplation  of  law,  valid;  if 
otherwise,  it  is  without  legal  foundation.  In  Lake  v.  Wafer, 
16  Texas  Rep.,  the  court  held,  "A  survey  made  in  1841>with- 
out  certificate,  and  applied  to  the  certificate  of  1844,  consti- 
tutes no  .objection  to  the  validity  of  the  patent."  If  a  deputy 
surveyor  make  a  survey  for  himself,  on. a  certificate  belonging 
to,  himself,  when  approved  by  the  district  surveyor,  it  becomes 
the  act  of  the  latter,  and  wps  so  far  valid.  Howard  v.  Perry, 
7  Texas  Rep.,  259. 

Under  these  decisions,  tfie  Circuit  Court  erred  in.giving  the 
above  instruction.  If  the  surveys  were  void  when  made  west 
of  the  Nueces,  as  being  without  the  limits  of  San  Patricio 
county,  they  were  made  valid  by  the  subsequent  approval  of 
the  county  surveyor,  after  the  county  limits  were  extended 
west  of  that  river. 

The  cancellation  9f  the  patents  stated  by  the  acting  Com- 
missioner of  the  Land  Office,  by  the  advice  of  the  Attorney 
General,  was  proper.  .  The  Commissioner,  in  issuing  a  patent, 
performs  a  ministerial  duty;  and  if  it  be  fraudulentlv  or  negli- 
gently issued  to  an  improper  person,  the  error  should  be  cpr- 
vol.  xx,  8 


84  SUPREME  COURT. 

Wade  t.  Lerey  et  aL 

rected.  The  divestiture  of  the  title  by  the  Government  can 
only  be  accomplished  in  the  mode  authorized  by  law. 

It  is  desirable  that  points  of  exceptions  and  instructions 
asked  from  the  court  to  the  jury  should  be  as  few  and  as  con- 
cisely expressed  as  may  be  consistent  with  the  interests  of  the 
respective  parties. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


soh  S4  Amos  Wade,  Plaintiff,  r.  Jacob  R.  Leroy  and  Henry  £• 
^SJ  Pibbrbpoint. 
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Vae  i69  In  an  action  against  the  owners  of  a  ferry  boat,  for  personal  injuries  sustained  by 
45 f  410      the  negligence  of  its  officers,  it  was  held  that  the  plaintiff  might  show  that  he 

149  268  Was  engaged  in  a  particular  business,  and  had  been  incapacitated  from  attending 
to  it,  as  exhibiting  the  extent  of  the  injury,  and  that  it  had  occasioned  expense, 
suffering,  and  loss  of  time  which  had  value  to  him,  although  the  nature  of  his 
occupation  was  not  set  forth  in  the  declaration. 

This  case  came  np  from  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York,  on  a  certificate 
of  division  in  opinion  between  the  judges  thereof. 

The  case  is  stated  in  the  opinion  of  tne  court 

It  was  argued  by  Mr.  GUlet  for  the  plaintiff,  on  which  side 
there  was  also  filea  a  brief  of  Mr.  Reed,  and  by  Mr.  0'  Connor 
for  the  defendants,  on  which  side  there  was  also  a  brief  of 
Mr.  SUUman. 

The  following  notice  of  the  points  made  by  the  counsel  for 
the  plaintiff  is  token  from  the  brief  of  Mr.  Gkttet : 

POINTS. 

First, — Under  the  averments  in  the  declaration,  the  plaintiff  had 
a  lawful  right  to  prove  that  he  was  engaged  in  business,  its  character 
and  extent. 

The  amount  of  damages  sustained  by  the  plaintiff  essentially 
depended  upon  questions,  whether  the  plaintiff  was  engaged 
in  Dusiness,  ltepeculiar  character,  and  the  extent  of  it 

The  plaintiff  would  suffer  more  damage  if  deprived  of  a 
good  business,  than  if  he  had  none  to  lose. 

Its  character  might  be  such  that  he  could  not  attend  to  it  at 
alL  or  only  partially  so,  after  his  injury. 

If  his  business  was  large,  so  as  to  require  health,  strength, 
and  talents,  he  would  lose  more  than  if  it  were  small,  ana 
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easily  attended  to.    He  could  hire  a  substitute  to  attend  to  the 
latter  for  a  less  sum  than  he  could  to  transact  the  former. 

The  evidence  offered  was  clearly  admissible  for  these  pur- 
poses, and  went  to  show  the  damage  actually  sustained.  If 
the  plaintiff's  business  had  been  that  of  a  day  laborer,  who 
could  only  earn  a  dollar  per  day,  his  actual  loss  would  be  far 
less  than  if  he  had  been  earning  ten.  If  he  had  been  em- 
ployed on  wages,  the  injury  could  have  been  ascertained  by 
proving  the  compensation  he  received. 

When  engaged  in  his  own  business,  the  extent  of  his  loss 
could  only  be  ascertained  by  proving  the  nature  and  extent 
of  his  business,  so  as  to  show  how  much  his  services  were 
actually  worth  to  himself.  If  his  business  were  small,  and 
easily  managed,  the  damage  would  be  less  than  if  it  were  large, 
and  managed  with  difficulty .  The  manager  of  a  laige  planta- 
tion woula  sustain  more  damage  by  loss  of  his  time  than  the 
manager  of  a  small  patch  of  land.  A  lawyer  earning  ten  thou- 
sand dollars  per  annum  would  sustain  a  greater  loss  in  being 
rendered  unfit  for  business,  than  would  a  pettifogger  who 
could  only  earn  a  hundred  or  two. 

Second. — Future  as  well  as  present  losses  may  be  considered  in 
estimating  damages. 

When  a  party  loses  a  leg  or  aim,  in  estimating  his  real  loss, 
we  look  to  nis  probable  future  under  the  state  of  his  injury,  to 
form  an  opinion  of  the  damages  he  has  sustained.  If  the  in- 
jure is  temporary,  the  damages  will  be  far  less  than  if  lasting 
ana  permanent.  A  flesh  wound  will  soon  heal,  but  a  lost 
limb  cannot  be  restored ;  both  should,  however,  be  considered 
iti  estimating  the  damages  sustained — the  loss  of  a  limb  will 
be  continually  felt  as  long  as  the  party  losing  shall  live,  and 
hence  a  young  person  will  sustain  a  greater  injury  than  one 
whose  life  is  nearly  ended.  If  the  mmd  is  destroyed,  the  loss 
to  a  young  man,  who  is  supposed  to  have  more  years  before 
him  than  an  old  one,  is  much  greater  than  with  one  whose 
years  are  drawing  to  a  close.  It  follows,  that  the  nrobable 
future  of  the  injured  party  is  a  proper  subject  of  consideration. 

Third. — The  damage  alleged  in  the  declaration  was  special,  as 
distinguished  from  particular  damage. 

Particular  damage  is  where  the  particular  instance  of  dam* 
age  is  avowed;  special  damage  is  where  the  loss  follows  from 
a  specific  statement  of  a  fact,  which  generally  or  naturally  re- 
sults from  the  statement,  as  a  cause  competent  to  entail  such  a 
consequence. 

The  declaration  avers  that  the  injurv  affected  the  plaintiff's 
brain,  and  affected  his  memory  ana  understanding,  which* 
were  impaired  thereby;  and  that  he  lost  his  sense  of  nearifig $ 
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and  that  he  would  hereafter  suffer  much  mental  and  bodily 

Sain  and  anguish,  as  well  as  personal  mortification.  The 
amages  so  specified  were  special,  but  not  particular — the 
averment  is,  that  they  resulted  from  the  injury.  If  the  injury 
complained  of  affected  and  injured  bis  brain,  and  impaired  his 
understanding,  and  he  lost  his  seuse  of  hearing,  a  necessary 
and  natural  consequence  was,  that  he  was  incompetent  to  at- 
tend to  any  business,  and  especially  such  as  that  in  which  he 
was  engaged. 

A  man  who  could  not  hear,  and  whose  brain  was  injured 
and  affected,  and  his  memory  and  understanding  injured  and 
impaired,  was  not  competent  to  pursue  the  business  in  which 
the  plaintiff  was  engaged,  even  though  he  might  have  been 
able  to  attend  to  some  kinds  of  business,  like  tending  a  por- 
ter's lodge,  where  very  little  memory  or  understanding  is  re- 
quired. If  the  plaintiff  were  not  permitted  to  prove  these  con- 
sequences, necessarily  resulting  from  facts  specifically  avowed, 
then  he  would  be  debarred  presenting  a  very  essential  part  of 
his  case,  and  would  be  prevented  from,  recovering  the  whole 
amount  of  damages  actually  sustained.  This  would  occasion 
gross  injustice.  When  a  person  is  made  deaf,  his  memory  and 
understanding  injured  and  impaired,  it  is  hardly  possible  that 
any  pecuniary  damage  can  make  him  good:  he  cannot  be  fit 
for  business ;  he  can  do  nothing  and  earn  nothing  in  his  busi- 
ness, if  it  should  require  the  exercise  of  hearing,  or  memory, 
or  understanding.  Aside  from  the  pecuniary  consequences 
resulting  from  such  an  injury,  his  life  must  be  one  both  mo- 
notonous and  irksome,  and  almost  wholly  destitute  of  those 
pleasures  and  that  happiness  which  those  in  full  health,  bodily 
and  mentally,  must  ever  etgoy. 

*  Fourth. —  When  the  action  can  be  maintained  without  specifying 
any  particular  damage,  His  not  necessary  to  aver  any  particular  in- 
stance of  damage. 

When  the  law  implies  damage,  there  can  be  no  reason,  fop 
stating  it  with  particularity.  It  a  person  loses  an  eye,  an  ear, 
a  limb,  or  his  general  health,  the  law  implies  damage,  the  same 
as  if  deprived  of  his  property  or  any  other  legal  right.  Words 
actionable  in  themselves  imply  damage,  and  nonet  need  be 
proved;  but  if  actionable  only  by  reason  of  some  conse- 
quence which  might  or  might  not  follow,  then  the  particular 
damage  must  be  averred  and  proved.  The  loss  of  hearing,  of 
memory,  and  understanding,  imply  injury,  and  necessarily  and 
naturally  result  therefrom,  and  no  particular  damage  need  be 
averred  or  proved.  This  change  in  the  condition  of  a  person 
cannot  be  made  without  producing  injury  to  him  in  his  pecu- 
niary oircumstances  and  in  his  enjoyments.    Such  an  injury 
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would  lessen,  if  not  destroy,  his  ability  to  maintain  and  support 
his  family  by  his  own  exertions. 

It  required  no  averment  in  the  declaration  to  apprise  the 
defendant  that  such  consequences  must  result  from  the  injuries 
specified.  They  are  so  necessary  and  natural  that  no  one  could 
mistake  them.  Every  common  understanding  must  arrive  at 
the  same  conclusion. 

Fifth. — The  evidence  offered  tended  to  prove  necessary  and  natur- 
al injurious  consequences  arising  from  the  injury  to  the  plaintitf, 
within  the  settled  rules  of  law. 

The  courts  have  furnished  precedents  that  clearly  sustain 
the  offer  of  the  plaintiff  below,  and  so  do  the  elementary 
writers.  Mayne  on  Damages,  the  latest  and  best  English  writer, 
says: 

"Special  damage  must  always  be  expressly  averred  and 
proved,  when  it  is  so  much  the  gist  of  the  action,  that  without 
it  no  suit  could  be  maintained."— P.  814. 

"It  is  not,  however,  necessary  to  state  or  establish  particular 
instances  of  damage." — P.  815. 

"In  all  other  cases,  whether  the  action  be  on  contract,  or  in 
tort,  if  the  facts  involve  a  legal  injury,  no  actual  damage  need 
be  stated."— P.  15. 

"In  contracts,  too,  there  are  certain  damages  which  the  law 
will  presume;  as,  for  instance,  in  an  action  tor  not  delivering 
goods;  that  the  plaintiff  had  to  buy  others  at  a  loss.  •' »  *  * 
The  extent  of  the  loss  must  be  proved;  but  no  notice  need  be 
given  of  the  species  of  loss  which  will  be  set  up.  But  it  is 
different  where  the  injuiy  complained  of  is  merely  secondary 
and  consequential  damage." — P.  316. 

"In  an  action  for  slandering  a  man  in  his  trade,  when  the 
declaration  alleges  that  he  thereby  lost  his  trade,  he  may  show 
a  general  damage  to  his  trade,  though  he  cannot  give  evidence 
of  particular  instances." — P.  317. 

"  So  if  one,  not  a  carpenter,  sell  timber  which  the  purchaser 
uses  to  prop  up  his  building,  and,  by  reason  of  the  timber  being 
defective,  the  building  fall  and  be  destroyed,  if  the  seller  acted 
in  good  faith;  and  was  ignorant  of  the  defect,  he  will  only  be 
liable  for  the  difference  in  price  between  good  timber  and  that 
sold.  If,  however,  the  seller  was  a  carpenter,  who  sold  the 
timber  for  the  express  purpose  of  propping  up  the  house,  then 
he  shall  be  liable  for  all  tne  damage  done  to  the  building." — 
Sedmjokk  on  Damages,  65. 

He  quotes  from  Chitty,  at  p.  575,  where  the  rule  is  laid  down 
as  in  the  decisions  I  have  copied. 

These  views  are  sustained  by  various  decisions. — Dewini  v. 
Wiltse,  9  Wen.,  325. 
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Defendant  hired  plaintiff's  feny,  and  covenanted  to  main* 
tain  and  keep  the  same  in  good  order;  but,  instead  of  doing 
so,  he  diverted  travellers  from  the  usual  landing  to  another 
landing,  owned  by  himself,  by  means  of  which  a  tavern  stand, 
belonging  to  the  plaintiff  situated  at  his  landing,  was  so  re- 
duced in  business  as  to  become  tenantlees.  It  was  held  that 
the  plaintiff  could  recover.  The  court  determined  that  the 
damages  proved  were  a  legitimate  claim,  and  the  legal  and 
natural  consequence  of  the  breach  of  the  covenant. 

Dickinson  v.  Boyle,  17  Pick.,  78,  79: 

"  Where  die  act  complained  of  is  admitted  to  have  been  done 
with  force,  and  to  constitute  a  proper  ground  for  an  action  of 
trespass  vi  el  armis,  all  the  damage  to  the  plaintiff,  of  which 
such  injurious  act  was  the  efficient  cause,  and  for  which  the 
plaintiff  is  entitled  to  recover  in  any  farm,  may  be  recovered  in 
such  action,  although  in  point  of  time  such  damage  did  not 
occur  until  some  time  after  the  act  done, 

"Where  special  or  peculiar  damages  are  claimed,  such  as 
are  not  the  usual  or  natural  consequences  of  the  act  done,  it 
is  proper  to  set  them  forth  specially  in  the  declaration,  by  way  of 
aggravation,  that  the  defendant  may  have  due  notice  of  the  claim. " 

Squier  v.  Gould,  14  Wen.,  159,  160: 

44  Where  the  damages  actually  sustained  do  not  necessarily 
arise  from  the  act  complained  of,  and  consequently  are  not 
implied  by  law,  in  order  to  prevent  surprise  to  the  defendant, 
the  plaintiff  must  state  in  his  declaration  the  particular  damage 
which  he  has  sustained,  or  he  will  not  be  permitted  to  give 
evidence  of  it  upon  the  trial." 

Vanderslice  v.  Newton,  4  Comst.,  180, 182: 

Towing  a  boat  from  New  York  to  Albany,  or  as  far  as  it 
could  but  for  the  ice. 

"With  respect  to  the  damages,  the  general  rule  in  questions 
of  this  nature  is,  that  the  plaintiff  is  entitled  to  recover,  as  a 
recompense  for  his  injury,  all  the  damages  which  are  the  nat- 
ural and  proximate  consequence  of  the  act  complained  o£  (2 
GreenL  Ev.,  §  256.)  Those  which  necessarily  result  from  the 
injury  are  termed  general  damages,  and  may  be  shown  under 
the  general  allegation  of  damages  at  the  end  of  the  declaration. 
But  such  damages  as  are  the  natural,  although  not  the  neces- 
sary, result  of  the  injury,  are  termed  special  damages,  and  must 
be  stated  in  the  declaration,  to  prevent  surprise  upon  the  de- 
fendant; and  being  so  stated,  may  be  recovered." 

Ward  t>.  Smith,  11  Price,  Etch.  B.,  19.— (Eng.  £xc.  R.,  19:) 

Suit  in  assumpsit  for  not  performing  an  agreement  to  let 
the  plaintiff  into  the  possession  of  certain  apartments  and  fur- 
niture. 
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The  plaintiff  proved  that  his  wife  was  a  milliner,  and  lost 
business  in  the  best  part  of  the  season  by  not  being  permitted 
to  take  possession. 

"A  plaintiff  in' soch  an  action  may  give  evidence  by  partic- 
ular loss  sustained  by  breach  of  such  an  agreement,  if  he  have 
stated  loss  generallv  in  his  declaration.  Therefore,  evidence 
of  loss  of  business  by  plaintiff's  wife  in  her  trade  of  milliner 
held  admissible,  in  such  a  case,  as  evidence  of  general  damage, 
where  no  special  damage  on  that  ground  was  laid  in  the  dec- 
laration, nor  any  customers  named,  nor  any  averment  of  her 
business  introduced." 

Baron  Graham  expressed  himself  fully  upon  this  point 

Hutchinson  v.  Granger,  13  Vt.,  886 : 

"  General  damage,  or  such  as  is  the  common  or  ordinary 
consequence  of  the  act  complained  of,  need  not  be  specially 
alleged  in  the  declaration ;  and  if  some  portion  of  the  plaintiff's 
general  damages  be  alleged,  this  will  not  preclude  him  from 
giving  evidence  of  other  general  damage. 

"In  actions  for  flowing  land,  the  injury,  i.  e.,  the  flowing  the 
land,  and  the  means  by  which  it  was  done,  must  be  substantial' 
ly  alleged ;  but  any  general  damage,  such  as  rendering  the  land 
wet  and  unproductive,  and  more  difficult  to  cultivate,  and  de- 
stroying crops,  either  in  the  process  of  growth  or  harvesting, 
need  not  be  alleged." 

Lincoln  v.  Saratoga  and  Schenectady  Railroad  Contpany,  23 
Wen.,  425: 

Suit  by  passenger  for  injury  to  his  person,  when  travelling 
upon  defendant's  road.    Nelson,  J. 

Opinions  as  to  the  value  of  plaintiff's  time  had  been  given 
in  evidence,  and  new  trial  granted  on  that  account. 

"Even  with  the  jury,  the  damage  bejond -actual  expenses  at 
best  rise  but  little  above  conjecture ;  it  is  so  in  every  case  where 
they  are  called  upon  to  estimate  the  loss  of  the  plaintiff 's  time. 
How  serviceable  it  might  have  been  to  him,  depends  upon  a 
calculation  of  the  changes  and  vicissitudes  of  life,  the  casual- 
ties and  fluctuations  of  business,  utterly  beyond  the  reach  of 
human  foresight.  The  most  they  can  do  is  to  bring  to  the 
discharge  of  tneir  duties  a  carcfdl  and  diligent  consideration 
of  the  particular  case,  a  knowledge  and  experience  of  the  gen- 
eral condition  and  business  affairs  of  mankind,  to  which  all 
are  more  or  less  subject,  a  sound  and  enlightened  judgment, 
and  honest  desire  to  arrive  at  truth  and  justice  between  the 
parties.  No  more  can  be  expected;  no  less,  justified.  The 
result  will  usually  be  an  approximation  to  reasonable  in- 
demnity, as  near  as  the  interpretation  of  human  tribunals  will 
admit.  r^  ^      1 
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"I  am  also  of  opinion  that  some  of  the  questions  put  in 
respect  to  the  effect  of  the  injury  to  the  limb  were  pushed  into 
consequences  and  conjectures  too  remote  for  the  subject  of 
judicial  investigation.  The  present  and  probable  future  con- 
dition of  it  were  proper  matters  for  inquiiy;  but  the  conse- 
quences of  a  hypothetical  second  fracture  were  obviously  beyond 
the  range  of  it,  and  calculated  to  draw  the  mind  of  the  jury 
into  fanciful  conjectures." 

Driggs  v.  Dwight,  17  Wen.,  71  : 

"  Where  a  party  agrees  to  demise  certain  premises  to  another, 
who  breaks  up  his  establishment,  and  proceeds  with  his  family 
and  furniture  to  the  place  where  the  premises  are  situate,  aud 
the  landlord  refuses  to  give  possession,  the  tenant  is  entitled  to 
recover  the  damages  sustained  by  him  by  such  removal  of  his 
family  and  furniture,  although  special  damage  is  not  alleged 
In  the  declaration/1 

The  English  cases  sustaining  the  principles  contended  for 
are  referred  to  in  Mayne  on  Damages,  at  the  pages  referred  to 
in  that  work, 

Mr.  SiUiman  and  Mr.  0'  Cormor  made  the  following  points : 
First  Point. — Assuming,  for  the  sake  of  the  argument,  that  a 
person  suffering  a  personal  injury  which  disqualifies  him  from 
prosecuting  a  particular  business  in  which  he  is  engaged,  may 
recover  in  an  action  ex  contractu  or  ex  delicto  brought  against 
the  party  from  whose  willfulness  or  negligence  such  injury 
resulted,  the  value  of  the  employment  thus  lost,  or  that,  in 
some  more  loose  or  general  way,  the  nature  of  such  business 
may  be  taken  into  consideration  by  the  jury  in  estimating  dam- 
ages, then  it  is  submitted  that  the  established  rules  of  pleading 
and  evidence  require,  as  an  indispensable  condition  to  the  ad- 
mission of  proof;  that  the  business  and  the  fact  of  its  loss  be 
particularly  set  forth  in  the  declaration. 

I.  Under  a  general  allegation  of  damage,  the  plaintiff  can 
only  recover  general  damages.  General  damages  are  such  as 
iieccssarily  result  from  the  injury  alleged  under  the  circumstances 
set  forth.  These  the  law  presumes,  and  they  need  not  be  al- 
leged with  any  particularity,  nor  even  proved. 

II.  Special  damages  are  such  as  result  from  some  cause  not 
notified  to  the  defendant  by  the  verv  description  of  the  injury 
complained  of,  as  necessarily  resulting  from  it.  Any  fact 
which  rendered  it  more  hurtful  to  the  plaintiff  than  it  would 
have  been  to  any  other  person,  under  the  same  circumstances 
set  forth,  isa  special  damage;  and,  conseouentlv,  it  cannot  be 
given  in  evidence,  unless  specially  set  forth  in  the  declaration. 
The  object  of  this  rule  is  to  prevent  surprise.    (1  Chitty's  Plead* 
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ings,  pp.  895, 396, 397, 898;  2  Greenleaf  's  Ev.,  §§  254, 278,  and 
notes;  Sedgwick  on  Damages,  2d  edition,  p.  575.) 

III.  This  rule  is  of  universal  application.  No  case  has  been 
found,  nor  any  dictum  of  an  elementary  writer,  recognising 
any  distinction,  in  this  respect,  between  actions  ex  delicto  and 
actions  ex  contractu,  or  between  the  different  forms  of  action, 
or  between  the  various  causes  of  action.  (8  Bouvicr's  Insti- 
tutes, §  2872;  J.  S.  Saunders's  Pleadings  and  Ev.,  136,  800; 
ib.,  83,  105, 151,  906,  344;  ib.,  865,  520,  653,  660;  Pettitr. 
Addington,  Peake's  N".  P.  Cases,  68;  Lowden  r.  Goodrich,  ib., 
46;  westwood  v.  Cowne,  1  Starkie's  R.,  172;  Bodley  v.  Reyn- 
olds, 8  Ad.  and  Ellis,  780;  Boyden  v.  Burke,  14  How.,  575; 
Kendall  i>.  Stokes,  3  How.,  87,  90,  102;  Strang  v.  Whitehead, 

12  Wend.,  65;  Pritchett  v.  Bovey,  1  Cr.  and  Mecson,  778; 
Jones  v.  Lewis,  9  Dowlings  Pr.  Cases,  150;  Richardson  v. 
Chasen,  10  Ad.  and  Ellis,  N.  S.,  756,  759;  Patten  v.  Libby,  32 
Maine,  378;  Vanderslice  v.  Newton,  4  Comstock  R„  132, 133; 
Dumont  v.  Smith,  4  Denio,  822 ;  Alston  v.  Huggins,  3  Brevard, 
188;  Dickinson  v.  Boyle,  17  Pick.,  79;  Furlong  v.  Polleys,  30 
Maine,  493 ;  Lewis  v.  Calder,  8  Burr.  Penn.  Rep.,  479 ;  Bogart  v. 
Burkhalter,  2  Barbours  S.  C.  R.,  525;  Squier  v.  Gould,  14 
Wend.,  160.) 

IV.  In  slander  and  libel,  when  the  action  lies  only  by  rea- 
son that  the  defamatory  matter  complained  of  touched  the 
plaintiff  in  some  particular  office,  employment,  or  relation,  the 
averment  of  that  office,  &c,  is  not  called  by  pleaders  an  aver- 
ment of  special  damages.  It  is  a  part  of  the  cause  of  action; 
but  being  notified  to  the  defendant,  it  may  be  proved,  and,  of 
course,  may  have  its  just  weight  with  the  jury.  Here  there  is 
no  danger  of  surprise.  (Ingram  v.  Lawson,  6  Bingh;  2T.  C, 
212;  ib.,  8  Scott,  775;  9  Carr  and  Payne,  826;  1  Selden^s "K. 
Y.  Rep.,  20;  Donnell  v.  Jones,  17  Alabama,  692  to  695;  S.  C, 

13  Alab.  R.,  509, 510;  Delegall  v.  Highley,  8  Carr  and  Payne, 
444;  Rollin  v.  Stewart,  25  Eng.  L.  and  Eq.  R.,  345.) 

V.  In  cases  of  defamation,  where  the  matter  is  not  actiona- 
ble generally,  nor  actionable  so  as  to  give  a  right  to  general 
damage,  by  reason  of  its  touching  the  plaintiff  in  his  particular 
office,  employment,  &c,  the  plaintiff  is  obliged  to  aver  in  his 
declaration  the  special  damage  on  which  he  relies,  and  to  prove 
it  at  the  trial.  All  the  abjudications  arising  under  this  head 
in  our  law,  whether  on  demurrer,  or  iii  arrest  of  judgment,  or 
for  variance  at  the  trial,  are  so  many  illustrations  of  the  rule 
contended  for  in  this  point  (Malachi  v.  Soper,  8  Bingh.  N. 
C,  371.) 

Second  Point — As  the  defendants,  on  being  charged  with 
the  injury  alleged  in  the  declaration,  could  ?ot  learn,  from 

Digitized  by  VjOOQIC 


42  SUPREME  COURT. 


Wade  y.  Leroy  tt  al. 


anything  in  the  narrative  of  its  occurrence  and  consequences, 
that  the  plaintiff  was  connected  with  a  particular  business  car* 
ried  on  in  North  Carolina,  it  would  be  a  great  surprise  upon 
them  to  allow  evidence  of  that  fact  Therefore,  the  evidence 
mentioned  in  the  first  division  should  be  excluded. 

I.  There  is  nothing  on  this  subject  contained  in  the  declara- 
tion, which,  according  to  the  precedents  and  authorities,  could 
be  otherwise  regarded  than  as  a  general  averment  that  the 
plaintiff  was  disabled  by  his  hurt.  (Rogers  v.  Ebwill,  11  Jurist, 
1039;  Malachi  v.  Soper,  3  Bingh.  N.  C.,  371;  1  Strange,  666; 
W.  Jones,  196;  Buller's  N.  P.,  7;  1  Bid.,  896;  1  Saunders's 
B.,  346;  Linden  v.  Graham,  1  Duer,  670.)  For  proper  plead- 
ing, Bee  Collet  v.  Lond.  and  N.  W.  Railway  Co.,  6  Eng.  L. 
and  Ed.,  305;  Brewer  v.  Drew,  11  M.  and  Welsby,  626,  630; 
Hodsoli  v.  Stallbrass,  9  Car.  and  Payne,  63. 

II.  There  was  no  difficulty  in  stating  in  the  declaration  the 
special  consequential  injury  offered  to  be  proven.  It  was  not 
a  violation  of  decency  to  place  it  on  the  record ;  it  did  not  tend 
to  burdensome  prolixity ;  it  was  known  to  the  plaintiff,  and 
quite  susceptible  of  being  accurately  described  by  nim.  There  * 
was,  consequently,  no  excuse  for  its  suppression.  (2  Williams's 
Saunders,  411,  note  4,  8  T.  R.,  183;  1  Starkie's  R,  172;  Low- 
den  v:  Goodrich,  Peake's  N.  P.  Cases,  46;  2  Greenleaf's  Ev., 
§  278;  Per  Kenyon,  L.  Ch.  J.,  8  T.  R.,  188.)  Anomalous 
Cases.  (Driggs  v.  Dwight,  17  Wend.,  71;  Ward  t?.  Smith,  11 
Prica,  19;  See  Tullidge  v.  Wade,  3  Wils.,  19.) 

1EL  Tins  evidence  is  the  more  objectionable,  if  unaccompa- 
nied by  any  proof  of  the  particular  value  of  this  large  and  ex- 
tensive business  of  distilling  and  manufacturing?  turpentine,  in 
which  the  plaintiff  was  engaged.  If  such  evidence  must  be 
admitted,  it  would  be  much  fairer  to  admit  it  with  particular 
and  certain  proof  of  the  value  of  the  business,  than  in  a  vague, 
loose,  and  indefinite  form.  Far  better  that  the  defendants 
should  be  tried  without  notice,  on  evidence  appealing  to  the 
Judgment  of  the  jury,  than  on  an  inflated  address  to  their 
imaginations.    (Fairman  v.  Fluck,  5  Watts,  518.} 

Third  Point. — Evidence  that  the  injury  woula  permanently 
disqualify  the  plaintiff  from  pursuing  any  business,  was  objec- 
tionable in  a  twofold  point  of  view,  in  the  first  place,  the 
declaration  does  not  affirmatively  allege  that  the  injury  would 
produce  any  such  result,  or  that  the  defendant  was  a  person 
engaged  in  any  business ;  and  secondly,  inasmuch  as  in  speak- 
ing of  bodily  pain,  &c,  the  declaration  has  &  future  aspect,  and 
the  general  allegation  of  consequent  incapacity  to  attend  to 
affairs  is  confined  to  the  past;  the  idea  of  any  probable  fttture 
incapacity  is  impliedly  negatived.    The  point  involved  in  the 
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second  division  ought  therefore  to  be  certified  in  fevor  of  the 
defendants.  (Hodsoll  v.  Stallbrass,  9  0.  and  Payne,  68;  S.  C. 
3  Perry  and  Davison,  200;  Thompson  v.  Wood,  4  Ad.  ana 
Ellis,  N.  B.9  49T.) 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

This  case  comes  before  this  court  upon  a  certificate  of  the 
judges  of  the  Circuit  Court  of  the  United  States  for  the  south- 
ern district  of  New  York,  of  their  division  in  opinion  upon 
questions  arising  in  the  trial  of  the  cause  in  that  court. 

It  is  an  action  against  thto  owners  of  a  steam  ferry  boat,  ply- 
ing between  the  cities  of  New  York  and  Brooklyn,  for  the 
transportation  of  passengers,  by  the  plaintiff,  a  passenger,  who 
suffered  an  injury  in  consequence  of  a  collision  between  two 
boats  belonging  to  the  defendants,  and  which  was  attributable 
to  the  ijaismanagement  of  the  servants  and  agents  to  whom 
their  navigation  was  intrusted. 

The  declaration  charges,  that  the  plaintiff  was  wounded  on 
the  head  by  a  blow  from  a  piece  of  iron  that  had  been  broken 
off  the  boat  on  which  he  was  a  passenger,  in  the  collision,  and 
thrown  against  him.  That,  in  consequence  of  the  wound,  his 
brain  was  affected  and  injured,  so  that  his  understanding  and 
memory  were  impaired.  That  for  some  time  he  was  insensi- 
ble, and  his  life  despaired  of;  and  before  his  recovery,  he  suf- 
fered much  mental  and  bodily  pain.  That  he  was  detained  in 
New  York,  at  a  distance  from  his  home,  and  subjected  to  much 
expense  about  his  care,  support,  and  maintenance,  and  had 
been  hindered  and  prevented  for  a  long  period  from  transact- 
ing and  attending  to  his  necessary  and  lawful  affairs,  by  him 
during  all  that  time  to  be  performed  and  transacted ;  and  lost 
and  was  deprived  of  great  gains,  profits,  and  advantages, 
which  he  might  and  otherwise  would  have  derived  and  ac- 
quired. 

The  plea  was  the  general  issue. 

Upon  the  trial,  the  plaintiff  offered  'to  prove,  "that  before 
and  up  to  and  at  the  time  of  the  alleged  injury,  the  particular 
business  in  which  he  was  engaged  was  that  of  a  distiller  and 
manufacturer  of  turpentine,  and  that  he  was  largely  and  ex- 
tensively engaged  in  thpt  business/'  The  plaintiff  also  offered 
"to  prove,  by  a  physician  who  had  attended  the  plaintiff  that 
when  the  plaintiff  after  his  convalescence,  left  New  York  to 
return  to  North  Carolina,  he  (plaintiff)  could  not  safely  attend 
to  any  business  or  occupation,  and  that  the  witness  deemed  it 
imprudent  and  indiscreet  for  the  plaintiff  thenceforth  to  devote 
himself  to  any  business/9    To  tnis  evidence  the  defendants' 
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counsel  objected,  on  the  ground  that  the  declaration  of  the 
plaintiff  did  not  contain  any  specification  of  such  business,  or 
of  its  nature  or  extent,  or  contain  any  statement  that  the  plain- 
tiff was  obliged  or  did  relinquish  or  abandon  the  same.  The 
judges  were  divided  in  opinion  as  to  the  admissibility  of  such 
evidence,  and  have  certified  the  questions  for  the  decision  of 
this  court 

The  precise  object  for  which  this  evidence  was  adduced  is 
not  stated  in  the  certificate  of  the  judges;  but  if  the  evidence 
tends  to  support  any  issue  between  the  parties,  or  has  a  direct 
connection  with  other  evidence  competent  to  maintain  the 
averments  of  the  declaration,  either  to  illustrate  its  meaning 
or  to  ascertain  its  probative  effect,  it  cannot  be  rejected  as  im- 
pertinent, or  as  founded  upon  matter  that  does  not  appear  in 
the  pleadings  of  the  cause.'  The  evidence  objected  to  conduces 
to  prove  that  the  plaintiff  was  seriously  injured;  that  he  had 
been  confined  in  New  York,  at  a  distance  from  his  home,  and 
had  incurred  expense  in  consequence.  That,  before  that  time, 
he  had  been  concerned  in  conducting  a  business  that  required 
a  degree  of  mental  and  bodily  vigor,  and  that  his  time  was  of 
some  pecuniary  value;  or,  that  he  had  suffered- a  loss  of  some 
profit;  and  that,  after  some  detention  in  New  York,  he  had 
returned  to  his  house  in  an  infirm  condition — so  infirm  that 
his  medical  attendant  and  adviser  deemed  him  incapable  of 

Eursuing  anjr  ordinary  business  or  occupation,  and  had  advised 
im  to  abstain  from  personal  exertion. 

This  evidence  would  certainly  assist  a  jury  to  determine 
that  the  plaintiff  had  sustained  an  injury  of  no  slight  character — 
an  injury  to  his  person,  and  which  was  followed  by  expense, 
suffering,  and  loss  of  time,  which  had  for  him  a  pecuniary 
value. 

These  were  the  direct  and  necessary  consequences  of  the  in- 
jury, and  sustained  strictly  and  almost  exclusively  as  an  effect 
from  it.  This  evidence  may  have  an  application  without  any 
inquiry  into  any  remote  or  contingent  consequences  which 
could  not  have  been  foreseen,  or  which  were  peculiar  to  the 
circumstances  or  condition  of  the  plaintiff.  Tne  record  does 
not  inform  us  that  the  evidence  was  designed  to  aid  in  such 
irrelevant  inquiries,  and  we  cannot  presume  that,  if  admitted, 
the  court  would  allow  any  misconstruction  of  its  legal  import, 
or  any  use  of  it  by  the  jury,  contrary  to  law. 

The  opinion  of  the  court  is,  that  the  evidence  is  competent, 
and  we  direct  that  the  certificate  to  the  Circuit  Court  shall  be 
made  accordingly. 
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Robert  Hudgins,  Johk  L.  Hudgins,  Elliott  W.  Hudgins,  and 
Rbbbcca  P.  Hudgins,  Executrix  of  Albert  6k  Hudgins, 

'    DECEASED,    APPELLANTS,    t>.    WYNDHAM   KfiMP,    ASSIGNEE   IN 

Bankruptcy  op  John  L.  Hudgins. 

Deeds  of  Urge  tract!  of  land  made  by  a  grantor  when  deeply  in  debt,  and  when 
■aits  were  pending  against  him,  and  who  shortly  afterwards  petitioned  for  the 
benefit  of  the  bankrupt  act,  the  possession  and  occupation  of  the  land  continuing 
the  same  alter  the  sale  as  before,  and  the  consideration  money  one-half  only  of 
the  actual  value,  held  to  be  fraudulent  and  roid  as  against  creditors. 

Exceptions  to  the  master's  report, respecting  rents  and  profits  not  having  been 
taken  in  the  court  below,  they  cannot  be  sustained  in  this  court. 

This  was  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  eastern  district  of  Virginia.  The  bill  was 
originally  filed  in  the  Circuit  Court  by  Edmund  Christian, 

Sneral  assignee  in  bankruptcy  in  said  district,  on  the  19th  of 
ay,  1845 ;  and  upon  his  death,  Wvndham  Kemp  was  appointed 
assignee,  on  the  12th  of  May,  1852,  by  the  District  Court 
After  that,  Kemn  prosecuted  the  suit. 

On  or  about  tne  17th  of -February,  1848,  John  L.  Hudgins 
filed  his  petition  in  the  District  Court  of  the  United  States  for 
the  eastern  district  of  Virginia,  praying  that  he  might  have  the 
benefit  of  the  act  of  Congress  of  August  19, 1841,  to  establish 
a  uniform  system  of  bankruptcy  throughout  the  United  States, 
and  that  he  might  be  deemed  and  declared  a  bankrupt  under 
said  law;  and  tne  usual  proceedings  having  been  taken  upon 
said  petition,  the  said  John  L.  Hudgins  was,  on  the  20th  May, 
1848,  duly  adjudged  and  declared  to  be  a  bankrupt;  and  Ed- 
mund Christian,  the  general  assignee  in  bankruptcy  in  said 
district,  was  thereupon  duly  appointed,  by  said  court,  the  as- 
signee in  bankruptcy  of  said  John  L.  Hudgins. 

Other  proceedings  were  had  in  the  District  Court,  which  it 
is  not  material  here  to  mention. 

On  the  17th  of  May,  1845,  the  following  points  and  questions 
were  adjourned  to  the  Circuit  Court  for  decision: 

1.  Is  the  allegation  of  the  objectors  to  the  discharge  of  the 
bankrupt,  that  the  deed  executed  by  feaid  John  L.  Hudgins, 
bearing  date  the  1st  day  of  March,  1842,  to  Elliott  W.  Hudgins, 
conveying  all  the  rest  of  his  laud  in  York,  not  conveyed  Dy  a 
previous  deed  of  6th  September,  1889,  is  a  fraudulent  deed 
within  the  meaning  of  the  bankrupt  law,  sustained  by  the  evi- 
dence in  this  cause? 

2.  Is  the  allegation  of  the  objectors,  that  the  deed-  executed 
by  said  John  £<  Hudgins  to  Houlder  Hudgins,  dated  19th 
July,  1842,  staling  a  consideration  of  $4,000,  is  a  fraudulent 
deed  within  the  meaning  of  the  bankrupt  law,  sustained  by 
the  proofs? 
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8.  Is  the  deed  of  the  21st  February,  1842,  in  which  John  L. 
Hudgins  conveys  to  Robert  Hudgine,  for  an  alleged  considera- 
tion of  $5,000,  his  tract  of  land  in  Matthews  countv,  proved 
to  be  a  fraudulent  deed  within  the  meaning  of  the  bankrupt 
law? 

4.  Are  the  allegations  of  the  objectors,  that  the  petitioner 
concealed  himself  and  his  effects,  so  as  to  prevent  the  execu- 
tion of  process,  and  the  deeds  aforesaid  were  made  for  the 
purpose  of  eloigning  and  removing  his  property  so  as  to  defraud 
nis  creditors,  shown  to  be  true? 

5.  Whether  it  is  proved  that  the  said  John  L.  Hudgins  has 
not  made  a  true  and  faithful  schedule  of  all  his  estate  and  prop- 
erty, nor  a  full  and  true  statement  of  all  the  debts  due  hirfl? 

o.  Finally,  whether  the  petitioner,  on  any  or  all  of  the  above 
grounds,  ought  to  be  refused  a  discharge  from  his  debts? 

On  the  19th  of  May,  two  days  after  the  above  questions  had 
been  adjourned  to  the  Circuit  Court,  the  assignee  filed  his  bill 
in  that  court,  alleging  that  the  conveyances  above  mentioned 
were  fraudulent  and  void,  and  praying  that  they  might  be  set 
aside.  The  proceedings  which  took  place  thereupon  are  set 
forth  in  the  Opinion  of  the  court. 

.  On  the  27th  of  June,  1855,  the  Circuit  Court  passed  its  final 
decree,  confirming  the  report  of  the  master,  and  ordering* 
the  property  in  question  to  be  sold  by  the  assignee.  From  this 
decree  the  defendants  appealed  to  this  court. 

The  case  was  argued  by  Mr.  Lyons  and  Mr.  Johnson  for  the 
appellant,  and  by  Mr.  Robinson  and  Mr.  Patton  for  the  appellees. 

This  being  a  case  where  much  of  the  arguments  was  em- 
ployed in  the  examination  and  comparison  of  evidence,  only 
the  points  raised  upon  each  side  can  be  mentioned. 

For  the  appellants : 

L  There  is  no  proof  of  any  fraud  upon  the  part  of  Robert 
Hudgins,  but,  on  the  contrary,  the  proof  is  clear  and  unques- 
tioned, that  he  paid  the  cash  price  which  his  deed  calls  for,  to 
John  L.  Hudgins,  which,  with  the  charges  upon  the  property, 
amounted  to  its  fall  value.  Neither  is  there  any  proof  of  fraud 
in  this  transaction  by  John  L.  Hudgins. 

n.  There  is  an  abortive  attempt  at  Buch  proof.  But  if  it 
were  shown  by  the  clearest  proof  that  John  L.  Hudgins  had 
acted  with  the  most  covinous  and  fraudulent  design  in  making 
his  conveyance,  that  design  would  not  affect  Robert  Hudgins, 
unless  it  was  shown  that  Robert  Hudgins  participated  in  it,  or, 
at  the  least,  had  knowledge  of  it    A  purchaser  of  property 
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for  valuable  consideration  can  never  be  affected,  and  have  his 
title  destroyed,  because  the  vendor  sold  from  a  base  motive-* 
the  motive  to  defraud  his  creditors — at  least,  unless  he  have 
knowledge  of  the  motive. 

III.  Because  a  sale  of  property  for  valuable  consideration, 
even  by  an  insolvent,  is  not  in  fact  or  law  a  fraud  upon  any 
creditor  who  is  merely  a  creditor  at  large,  the  fraud,  if  any  be 
committed,  consisting  in  the  concealment  or  misapplication  of 
the  money  arising  from  the  sale;  and  no  purpose  was  mani- 
fested or  even  entertained  to  defraud,  any  judgment  .creditor, 
because  the  deed  upon  its  face  conveyed  the  property  subject 
to  the  rights  of  the  judgment  creditor. 

IV.  Whether  the  deed  was  void  as  to  creditors  or  not,  it  was 
good  between  the  parties  to  it,  and  no  decree  should  have  beeii 
rendered,  vacating;  the  de^d,  and  directing  a  sale  of  the  property, 
until  an  account  had  been  taken  of  the  debts,  for  the  purpose 
of  ascertaining  whether  there  were  any  unpaid  and  recovera- 
ble; and  if,  upon  the  reportof  such  account,  it  appeared  that 
there  were  such  debts,  the  defendant,  Robert  Hudgins,  had  a 
right  to  redeem  his  land  by  paying  them,  or  so  much  of  the 
land  might  then  have  been,  sold  aq  would  satisfy  them.  It  was 
error  to  sell  the  whole  land,  without  first  ascertaining  that  there 
were  debts  sufficient  to  absorb  it,  and  without  allowing  the 
defendant  the  privilege  of  redeeming  it. 

V.  Because  the  judgment  creditors  had  no  right  to  do  more 
than  extend  the  lands,  unless  it  was  shown,  as  it  was  not,  that 
the  profits  would  not  in  a  reasonable  time  extinguish  the 
debts.  But  they  had  no  right,  because  by  proof  of  their  debts 
before  the  commissioner  the  lien  of  the  judgment  was  extin- 
guished. 

VL  It  was  error  to  charge  Robert  Hudgins  with  rents  and 
profits  prior  to  the  filing  of  the  bill  against  him.  Up  to  that 
time,  he  held  and  claimed  the  property  as  his  own,  as  a  pur- 
chaser for  valuable  consideration;  and  the  utmost  that  the 
plaintiff  could  claim  of  him,  would  be  the  right  of  a  judgment 
creditor,  and  his  right  to  rents  and  profits  is  never  extended 
retroactively  beyond  the  filing  of  the  bill ;  and  in  this  case  the 
error  and  injustice  of  the  rule  which  has  been  applied  to  the 
defendant  is  most  remarkable  and  obvious.  Tne  plaintiff 
charges  that  the  conveyance  to  the  defendant  was  fraudulent, 
.  and  therefore  he  claims  the  right  to  recover  of  him  the  rent  of 
the  property  in  one  case,  and  the  profits  in  another,  upon  the 
ground  that  he  has  actually  enjoyed  the.  property  in  the  one 
case,  and  received  the  profits  in  the  other;  and  yet  the  plaintiff 
has  taken  testimony  that  the  defendant  did  not  occupy  the 
property  for  which  rent  is,  charged,  but  John  L.  Hudgins  did; 
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and  that  is  lelied  upon  as  evidence  of  the  fraud.  Now,  it  can- 
not be  true  that  he  did  not  occupy  it,  and  therefore  merely 
pretended  to  purchase  it,  and  therefore  has  been  guilty  of  a 
fraud,  and  yet  he  did  occupy  it,  and  therefore  is  not  guilty  of 
•a  fraud,  yet  the  decree  practically  affirms  both. 

And  in  respect  to  the  profits.  The  defendant  is  charged 
with  profits  which  there  is  no  proof  that  he  received. 

VII.  The  plaintiff  is  seeking  to  recover  debts,  if  he  has*  any 
right  at  all,  which  were  due  primarily  by  Thomas  Hudgins, 
for  which  John  L.  Hudgins  was  security.    Thomas  Hudgins, 

by  his  deed  of  the day  of ,  conveyed  a  large  amount 

of  property  to  trustees,  for  the  benefit  of  those  creditors,  giving 
them  priority  over  the  other  creditors  who  are  also  secured  by 
the  said  conveyance.  The  creditors  accepted  the  conveyance, 
and  took  under  it.  The  court  should  have  required  them  to 
account  forthe  property  conveyed  by  that  deed,  before  it  author- 
ized them  to  take  the  property  of  John  L.  Hudgins,  if  the 
property  in  question  was  his,  and  still  more,  before  it  author- 
ized them  to  take  the  property  from  another,  who  claimed  it 
as  purchaser  for  valuable  consideration,  and  certainly  held  it 
by  a  title  valid  against  John  L.  Hudgins. 

The  property  thus  conveyed  may  have  been  sufficient  to 
satisfy  all  the  debts,  and  they  may  have  been  paid;  the  an- 
swers express  the  belief  that  they  have  been;  an  account  of 
the  trust  fund  could  only  determine  the  point.  By  accepting 
the  deed,  and  taking  under  it,  the  creditors  assumed  the  re- 
sponsibility of  fairly  accounting  for  the  property  conveyed; 
they  cannot  use,  or  hold  subject  to  their  use,  the  property  of 
Thomas  Hudgins,  and  yet  claim  that  of  John  L,  Hudgins,  or 
his  vendor,  for  the  same  debts. 

VJLLL  The  decree,  which  is  final,  takes  no  notice  of  the 
rights  of  Robert  Hudgins,  as  against  John  L.  Hudgins,  and 
makes  no  provision  for  the  restitution  to  him  of  the  surplus 
which  might  remain  of  the  proceeds  of  the  sales  of  the  prop- 
erty after  satisfying  the  debts,  although  there  may  be  such 
surplus;  and  if  there  shall  be,  Robert  Hudgins  is  certainly  en- 
titled to  it,  because  his  title,  if  not  good  against  the  creditors 
of  John  L.  Hudgins,  is  good  against  every  one  else. 

IX.  The  court  did  not  pass  upon  the  exceptions  to  the  dep- 
ositions, and  therefore  admitted  the  testimony  excepted  to. 

The  following  authorities  were  relied  upon  in  the  argument: 

Shirley  v..  Lorg,  6  Rand.,  786 ;  Davis  v.  Turner,  4  Graft., 
422;  Blow  v.  Maynard,  2  Leigh,  29;  Fones  v.  Rice,  9  Graft., 
568;  Ex  parte  Christy,  3  How.,  292;  Pettiplace  v.  Sales,  4 
Mason  C.  C.  R.,  312;  Hapkerk  v.  Randolph,  2  Brack.  R., 
182;  Randall  v.  Philip,  8  Mason  C.  C.  R.,  878;  Gregg  v.  Sayre, 
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8  Pet,  344;  Clough  v.  Thompson,  7  Gratt.,  26;  1  Story  Eq., 

E.  864;  1  Stoiy  %.,  588;  Dorr  v.  Shaw,  4  John.  Ch.  R.,  17; 
mith  v.  Burton,  13  Pet,  464. 

For  the  appellee : 

1.  The  decree  is  right,  and  ought  to  be  affirmed.  The  deed 
from  Robert  Hudgins  to  John  L.  Hudgins  was  contrived  of 
fraud,  with  intent  to  defraud  the  creditors  of  the  said  John  L. 
Hudgins  of  their  lawful  debts,  and  was  therefore  properly  set 
aside  in  toto,  under  the  Virginia  act  in  1  R.  C.,  1819,  p.  872, 
c.  101,  §  2;  Chamberlayne,  &c,  v.  Temple,  2  Rand.,  895; 
Garland  v.  Rives,  4  ib.,  282 ;  Shirley  v.  Long,  6  ib.,  785,  and 
other  cases  cited  in  1  Rob.  Pract,  old  ed.,  512,  554 ;  and  un- 
der the  bankrupt  act  of  1841.  Sands,  &c,  v.  Codwise,  &c,  4 
Johns.,  559,  also  582  to  600;  Codwise  r.  Gelston,  10  ib.,  517 ; 
Arnold,  ftc,  v.  Maynard,  2  Story,  852 ;  Hutchins  v.  Taylor, 
&c,  5  Law  Reporter,  289;  Corn  well's  appeal,  7  "W.  and  S.,  811 ; 
McAllister  v.  Richards,  6  Barr,  183.  For  the  assignee  is  not 
only  vested  by  the  law  with  all  the  rights  of  the  bankrupt, 
but  with  the  rights  of  creditors  also.  He  may  set  aside  a 
fraudulent  conveyance  of  the  bankrupt,  which  the  bankrupt 
himself  could  not  do.  McLean  v.  Lafayette  Bank,  8  McLean, 
189,  587 ;  McLean  v.  Malane,  &c,  ib.,  199 ;  McLean  v.  John- 
son, &c,  ib.,  202 ;  Everett  v.  Stone,  8  Story,  456 ;  Peckham  v. 
Burows,  ib.,  544;  Freeman  v.  Deming>  8  Sandford's  Ch.  R., 
832 ;  Shauhan,  &c,  v.  Wherritt,  7  How,,  627 ;  Buckingham, 
&c,  v.  McLean,  13  ib.,  170* 

2.  There  is  no  error  as  to  the  rents  and  profits.  An  account 
of  rents  and  profits  was  decreed  from  the  time  of  the  act  of 
bankruptcy,  in  Sands,  &c,  v.  Codwise,  fee.,  4  Johns.,  589,  600. 
On  the  same  principle,  it  was  proper  here  to  decree  rents  and 
profits  from  the  filing  of  the  petition;  for  "the  act  of  bank- 
ruptcy in  England  is  tantamount  to  a  filing  6f  the  petition 
under  our  statutes."  McLean  t>.  Malane,  &c,  3  McLean,  200. 
Tho  pendency  of  the  petition  is  constructive  notice  thereof  to 
the  grantee  in  the  deed.  Morse  v.  Godfrey,  &c,  8  Stoiy,  891. 
If  there  was,  before  that  time,  a  right  in  Robert  Hudgins  to 
let  the  avails  or  annual  income  be  expended  at  his  discretion, 
without  responsibility  to  any  one,  there  could  be  no  such  right 
afterwards,  (4  Johns.,  588.)  Under  the  voluntary  system,  the 
assignee  derives  as  much  right  to  rents  and  profits  from  the 
petition  and  decree,  as  he  derives  under  the  involuntary  sys- 
tem from  the  act  of  bankruptcy  and  the  decree. 

8.  Even  if  the  decree  of  the  Circuit  Court  were  set  aside, 
there  should  be  a  decree  against  Robert  Hudgins  for  the  pur- 
chase-money remaining  unpaid  at  the  time  of  the  bankrupt's 
vol.  xx.  4 
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{petition,  and  the  land  held  subject  thereto,  as  well  as  to  the 
iens  of  the  judgment  creditors  of  John  L.  Hudgins. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of.  the 
United  States  for  the  eastern  district  of  Virginia. 

The  bill  was  filed  in  the  court  below  by  the  assignee  in 
bankruptcy  of  John  L.  Hudgins,  against  Robert  Hudgins  and 
others,  to  set  aside  the  conveyance  of  a  large  real  estate 
charged  to  have  been  made  by  the  bankrupt  to  the  said  Robert, 
in  fraud  of  his  creditors  and  of  the  bankrupt  law  of  the  19th 
August,  1841.  The  deed  of  conveyance  purports  to  have 
been  executed  on  the  21st  February,  1842,  but  was  not  re- 
corded till  the  8th  August  following ;  and  conveyed,  for  the 
alleged  consideration  of  $5,000,  three  tracts  of  land— one 
tract  of  one  hundred  acres,  one  of  nine  hundred,  and  another 
of  seventy  acres — being,  in  the  aggregate,  one  thousand  and 
seventy  acres,  situate  in  the  county  ofMathews,  State  of  Viiv 
ginia.  The  bankrupt's  place  of  residence  was  upon  one  of 
the  tracts.  The  deed  of  conveyance  contained  a  clause  that 
the  lands  should  be  subject  to  any  judgments  that  then  bound 
them  by  operation  of  law.  John  L.  Hudgins,  the  grantor, 
was  heavily  in  debt  at  the  time  of  the  execution  of  the  deed, 
and  judgments  to  a  large  amount  were  soon  after  recovered 
against  him.  .  Executions  were  issued  upon  these  judgments, 
and  the  defendant  endeavored,  by  various  ways  and  contri- 
vances, to  conceal  his  person  and  property  from  the  reach  of 
them.    This  was  in  the  spring  and  summer  of  1842. 

On  the  17th  Februaiy,  1848,  John  L.  Hudgins  presented 
his  petition  to  the  District  Court  for  the  benefit  of  the  bank- 
rupt act,  annexing  thereto  a  schedule  of  his  debts  and  prop- 
erty— the  debts  exceeding  $12,000;  property  none,  except  a 
contingent  interest  in  a  deed  of  trust  by  T.  Hudgins,  for  the 
benefit  of  creditors.  On  the  20th  May,  1843,  the  petitioner 
was  declared  a  bankrupt,  and  on  the  19th  September  following 
an  order  was  made,  providing  for  the  creditors  to  show  cause, 
on  a  given  day,  why  the  petitioner  should  not  have  granted 
tp  him  a  certificate  of  discharge  from  all  his  debts.  The 
creditors  appeared,  and  resisted  the  discharge.  Much  testi- 
mony was  taken  on  their  behalf,  tending*  to  establish  the 
fraudulent  transactions  of  the  bankrupt  with  Robert  Hudrins 
and  others,  which  are  now  relied  upon  to  set  aside  the  deed 
in  question.  The  opposition  to  granting  the  discharge  re- 
sulted in  the  District  Court  adjourning  several  questions  ot 
law  and  feet  to  the  Circuit  Court,  for  its  decision.  What  dis- 
position was  made  of  them  in  that  court,  we  are  not  advised. 
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The  defendant,  Robert  Hudgins,  in  order  to  prove  the  pay- 
ment of  the  purchase-money  of  the  lands  conveyed  in  the  deed 
of  the  21st  February,  introduced  two  receipts  from  John  L. 
Hudgins— one  for,  $8,055,  dated  6th  August,  1844;  the  other, 
12th  August,  same  year,  for  $1,425— ana  proved  the  execution 
of  the  same  by  witnesses,  who  counted  the  money  and  saw  it 
paid. 

The  several  tracts  of  land  conveyed  were  worth,  as  testified 
to  by  witnesses,  over  $10,000,  double  the  amount  of  the  pur- 
chase-money. The  possession  and  occupation  of  the  same, 
subsequent  to  the  sale,  seems  not  to  have  been  changed.  In- 
deed, John  L.  Hudgins,  in  his  receipt  of  the  payment  of  the 
$1,425,  12th  August,  1844,  describes  the  land  as  being  the 
same  as  that  upon  which  he  resides,  and  has  resided  for  years. 
He  and  his  sons  have  cultivated  and  improved  the  arable  land, 
cut  and  sold  timber  from  the  woodland,  since  the  sale  to  the 
defendant,  Robert,  the  same  as  before,  the  latter  apparently 
exercising  no  control  or  acts  of  ownership  over  the  property. 

In  the  Tore  part  of  July,  1842,  some  four  months  after  the 
alleged  conveyance,  John  L.  Hudgins  made  application  to  cer- 
tain individuals  to  borrow  a  considerable  sum  of  money,  to  re- 
lieve himself  from  judgments  and  executions  then  pressing 
upon  him,  and  proposed  giving  a  deed  of  these  same  lands,  in 
trust  to  the  lenders,  as  security  for  the  loan.  The  writings 
were  prepared  with  a  view  to  carry  into  effect  this  arrange- 
ment, ana  the  defendant  was  present,  assenting  to  it,  without 
disclosing  that  a  conveyance  had  already  been  made  to  him. 

A  good  deal  of  other  evidence  was  given  in  the  case,  bearing 
more  or  les3  upon  the  question  of  fraud,  which  it  is  not  mate- 
rial to  recite,  and  which  will  be  found  in  the  record. 

The  court  below,  on  the  18th  May,  1848,  decreed  that  the 
deed  of  John  L.  Hudgins,  the  bankrupt,  to  Robert,  his  brother, 
of  the  21st  February,  was  fraudulent  and  void  as  against  cred- 
itors, and  appointed  the  assignee  in  bankruptcy  a  receiver,  to 
take  possession  of  the  property,  and  directed  that  a  master 
should  take  an  account  of  the  rents  and  profits  from  the  peti- 
tion in  bankruptcy  to  the  time  when  the  receiver  took  posses- 
sion. The  master  subsequently  reported  the  amount  at  the 
sum  of  $2,320.26,  and  on  the  27th  June,  1855,  a  final  decree 
was  entered.  The  cause  is  now  before  this  court,  on  an  appeal 
from  this  decree. 

It  was  scarcely  denied  on  the  argument,  and,  indeed,  could 
not  be,  that  John  L.  Hudgins,  the  bankrupt  had  been  guilty 
of  a  fraudulent  contrivance  to  hinder  and  defraud  his  creditors 
on  the  execution  of  the  conveyance  in  question;  but  it  has 
been  strongly  urged  that  Robert,  the  grantee,  was  not  privy  to 
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the  fraud,  and  hence  yas  a  bona  fide  purchaser  for  a  valuable 
consideration.  We  shall  not,  therefore,  deem  it  material  to 
refer  to  any  portion  of  the  mass  of  evidence  in  the  case,  except 
so  far  as  it  bears  upon  the  connection  of  the  grantee  with  this 
question  of  fraud. 

The  answer  of  the  defendant  to  the  bill  is  not  veiy  satisfac- 
tory. The  bill  charges  that  the  deed,  though  it  bears  date  21st 
February,  1842,  was  really  executed  on  or  about  the  2d  of  July 
following,  the  time  it  was  put  on  record;  and  that  it  was  ante- 
dated in  pursuance  of  the  fraudulent  purpose  charged  against 
the  parties.  The  answer  does  not  notice  or  deny  this  allega- 
tion. Again,  the  bill  charges  that  the  deed  was  not  delivered 
at  the  time  it  bears  date;  nor,  in  fact,  delivered  at  all  to  the 

Santee  in  any  other  way  than  the  putting  of  it  on  record  by 
e  grantor  himself.  This  charge  is  not  noticed  or  denied; 
neither  is  the  allegation  denied,  that  the  grantee  remained  in 
the  possession  and  enjoyment  of  the  property  after  the  convey- 
ance, the  same  as  before.  And  this  averment,  besides  being 
thus  virtually  admitted,  is  fully  established  by  the  proofs  in 
the  case. 

The  consideration  or  purchase-money  agreed  to  be  riven  for 
the  three  tracts  of  land  conveyed  was  less  than  one-naif  the 
value,  as  proved  by  uncontradicted  testimony.  The  deed  con- 
tained a  clause,  that  the  lands  should  be  subject  to  any  judg- 
ments that  were  then  a  lien  upon  them ;  and  it  was  urged,  on 
the  argument,  that  these  judgments  should  be  taken  into  the 
account,  on  fixing  the  amount  of  the  purchase-money.  But 
the  answer  is,  that  it  does  not  appear,  from  any  evidence  in  the 
case,  that  judgments  existed  against  John  L.  Hudgins  at  the 
date  of  the  deed.  We  have  examined  the  proofs  attentively, 
and  find  none;  nor  have  any  been  referred  to  in  the  briefs  of 
the  counsel.  It  also  appears  that  Robert,  the  grantee,  some 
four  months  after  the  date  of  his  deed,  and  when  the  title  to 
the  lands  in  question  was  in  him,  if  the  conveyance  had  been 
really  made  at  its  date,  was  present,  and  participated  in  a 
negotiation  for  a  loan  of  mouey  to  John  L.  Hudgins,  and 
which  was  to  be  secured  by  a  deed  from  him  of  these  veiy 
lands,  in  trust,  to  the  persons  advancing  the  money. 

The  conduct  of  the  defendant,  Robert,  in  this  instance,  fur- 
nishes the  foundation  for  a  strong  inference,  cither  that  the 
deed  had  not  then  been  executed  and  delivered,  or,  if  it  had 
been,  that  the  grantee  held  it  for  the  use  and  benefit  of  John 
L.  Hudgins,  the  grantor.  In  either  view,  the  fact  affords  a 
well-founded  suspicion  of  the  bona  fides  of  the  transaction  be- 
tween the  parties. 

In  respect  to  the  payment  of  the  purchase-money,  of  which 
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very  formal  proofs  have  been  given  of  the  principal  part  of  it, 
the  effect  in  support  of  the  conveyance  is  very  much  impaired 
by  the  fact  that  J ohn  L.  Hudgins,  in  the  schedule  of  his  estate 
apnexed  to  this  petition  in  bankruptcy,  23d  Februaiy,  1843, 
takes  no  notice  of  this  indebtedness  to  him,  by  Robert,  the 
grantee,  and  the  truth  of  the  schedule  is  verified  under  oath. 
This  was  a  year  and  two  days  after  the  date  of  the  deed,  and 
when  the  purchase-money  was  unpaid,  if  the  facts  are  true,  as 
insisted  by  both  the  parties  subsequently,  upon  the  question 
of  payment.  They  now  admit  this  did  not  take  place  till 
August,  1844.  No  attempt  has  been  made  to  account  for  or 
reconcile  this  inconsistency,  if  not  worse,  on  the  part  of  John 
L.  Hudgins.  Without  pursuing  the  examination  of  the  proofs 
in  the  case  further,  we  will  simply  say,  that  after  the  fullest 
consideration  of  the  facts  in  the  case,  we  are  satisfied  with 
the  conclusion  arrived  at  by  the  court  below  upon  this 
question. 

But  it  is  insisted  that,  admitting  the  conveyance  to  be  void 
as  it  respects  the  creditors  of  John  L.  Hudgins,  the  court  be- 
low erred  in  ordering  a  sale  of  the  property,  without  having 
first  ascertained  the  debts  of  the  bankrupt,  and  permitting  the 
grantee  in  the  deed  to  redeem  on  paying  them,  or  directing 
only  so  much  of  the  land  to  be  sold  as  would  be  sufficient  to 
pay  the  debts. 

The  answer  to  this  is,  that  the  defendant,  Robert  Hudgins, 
made  no  offer  to  pay  the  debts  on  ascertaining  the  amount, 
and,  for  aught  that  appears,  the  whole  of  the  property  will  be 
no  more  than  sufficient  to  pay  the  liabilities  of  the  bankrupt. 
If  there  should,  by  chance,  be  any  surplus,  it  belongs  to  the 
court  in  bankruptcy  to  dispose  of  it  wKether  it  should  go 
to  the  bankrupt  or  to  his  grantee,  will  be  for  that  court  to  de- 
termine. 

It  is  also  insisted,  that  the  court  below  erred  in  decreeing 
the  rents  and  profits  of  the  lands  in  controversy  against  the 
defendant,  Robert  Hudgins,  for  the  reasons  that  it  is  not  shown 
that  he  was  in  the  possession  and  enjoyment  of  the  same;  and, 
also,  that  the  court  erred  in  decreeing  these  rents  and  profits 
from  the  filing  of  the  petition  in  bankruptcy,  instead  oi  from 
-the  decree  declaring  John  L.  Hudgins  a  bankrupt 

The  short  answer  to  each  of  these  objections  is,  that  no  such 
exceptions  were  taken  to  the  report  of  the  master,  and  are 
therefore  not  properly  before  us.  That  was  the  time  and  place 
to  have  presented  these  questions,  and  the  omission  precludes 
any  question  here  on  the  matter. 

The  decree  of  the  court  below  affirmed. 
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Wyndham  Kemp,  Assignee  in  Bankruptcy  of  John  L. 
Hudgins. 

In  this  case,  as  in  the  preceding,  no  exceptions  having  been  taken  in  the*  court 
below  to  a  master's  report  respecting  rents  and  profits,  the  questions  cannot  be 
decided  by  this  court 

This  was  a  branch  of  the  preceding  case,  was  argued  -by  the 
same  counsel,  and  included  within  the  same  principles. 

Mr.  Justice  NELSON  delivered  the  opinion  of  thSxourt. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  eastern  district  of  Virginia. 

The  bill  was  filed  by  the  assiguee  of  the  bankrupt,  J.  L. 
Hudgins,  as  in  the  preceding  case,  against  E.  W.  Hudgins,  a 
son,  to  set  aside  two  deeds  of  conveyance  of  lands,  as  executed 
and  delivered  by  the  bankrupt  to  hinder  and  delay  creditors — 
one  dated  6th  September,  1839,  conveying  three  hundred  acres 
lying  in  the  county  of  York;  the  other  dated  1st  March,  1842, 
conveying,  bv  estimation,  seven  hundred  acres,  in  the  same 
county — the  latter  for  the  consideration  of  $3,000.  This  d?ed 
was  made  a  few  days  after  the  one  set  aside  in  the  case  of  the 
assignee  against  Kobert  Hudgins.  The  case  depends  upon 
substantially  the  same  evidence.  Portions  of  it,  tending  to 
connect  this  defendant  with  the  conduct  of  the  grantor,  in  con- 
veying away  his  property  in  fraud  of  his  creditors,  as  respects 
the  deed  of  the  1st  March,  1842,  are,  if  possible,  somewhat 
stronger  than  that  in  the  preceding  case. 

The  court,  on  the  18th  May,  1843,  decreed  that  the  deed 
was  fraudulent  and  void,  and  that  the  assignee  in  bankruptcy 
take  possession  of  the  property  a*-&  receiver;  and,  further,  that 
the  deed  of  the  6th  September,  1839,  was  not  made  in  fraud 
of  creditors,  but  was  valid  as  jotgainst  the  complainant  The 
court  also  directed  an  account  of  the  rents  and  profits,  from 
the  time  of  the  petition  in  bankruptcy  to  the  time  of  the  re- 
ceiver taking  possession.  The  master  subsequently  reported 
rents  and  profits  to  the  amount  of  $659.72;  and  on  the  27th 
June,  1855,  a  final  decree  was  entered. 

The  court  decreed  that  the  defendant,  Elliott  W.  Hudgins, 
pay  to  the  complainant  $659.72,  with  interest  from  2d  June, 
1848;  and  that,  if  the  proceeds  of  the  property  directed  to  be 
sold  in  the  case  of  the  plaintiff  against  Kobert  Hudgins  and 
others,  should  not  be  sufficient  to  satisfy  the  debts  proved 
against  the  bankrupt,  then  the  plaintiff  is  authorized  to  sell 
the  lands  in  question,  as  particularly  specified  and  directed  in 
the  said  decree. 
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The  only  question  arising  on  the  master's  report  in  this  case, 
and  the  decree  in  pursuance  thereof,  is,  that  the  rente  ana 
profits  should  not  have  been  charged  prior  to  the  decree  in 
bankruptcy.  The  answer  to  this  objection  is,  that  no  such 
exception  was  taken  to  the  report,  and  cannot,  therefore,  be 
noticed  here.  The  case,  in  all  its  essential  parts,  falls  within 
the  views  presented  in  the  preceding  one  of  this  plaintiff 
against  Robert  Hudgins  and  others,  and  must  abide  the  like 
result. 

The  decree  of  the  court  below  is  affirmed. 


Isaac  Brown,  Appellant,  v.  Joseph  P.  Shannon  et  al.        ^  „ 

L*dM> 
Where  a  bill  is  filed  to  enforce  the  specific  execution  of  a  contract  in  relation  to   mb*8^ 
the  use  of  a  patent  right,  this  court  has  no  appellate  jurisdiction,  unless  the  mat-    127   878 
ter  in  controversy  exceeds  two  thousand  dollars.  .  ffif  740 

The  jurisdiction,  where  the  bill  is  founded  upon  a  contract,  differs  materially  from    l40  *» 
the  jurisdiction  on  a  bill  to  prevent  the  infringement  of  the  monopoly  of  the 
patentee,  or  of  those  claiming  under  him  by  legal  assignments,  and  to  protect  them 
in  their  rights  to  the  exclusive  use. 
The  penalty  of  the  bond  taken,  when  an  injir"*' '    -  is  award ort.  is  no  evidence  of  the 
amount  or  value  in  dispute. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Maryland. 
The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Schley  for  the  appellant,  and  submitted 
on  a  printed  argument  by  Mr.  Latrooe  and  Mr.  Qwinn  for 
the  defendants. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

v    This  is  an  appeal  from  the  decree  of  the  Circuit  Court  for 
the  district  of  Maryland. 

The  bill  was  filed  by  Joseph  P.  Shannon  &  Company, 
Gelston  &  Matthews,  Lapouraille  &  Maughlin,  and  Griffiss  & 
Cate,  who  composed  foup  different  partnership  firms  in  the 
pity  of  Baltimore,  separately  engaged  in  the  business  of 
planing,  who  all  joined  in  the  bill  of  complaint  against  Brown, 
the  appellant,  praying  that  he  might  be  enjoined  from  the  use 
of  certain  planing  machines,  mentioned  in  the  bill,  in  the  city 
of  Baltimore.  Upon  the  hearing,  a  perpetual  injunction  was 
granted  accordingly,  and  from  that  decree  this  appeal  was 
taken. 

From  the  manner  in  which  the  bill  is  framed,  there  h  some 
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difficulty  in  determining  whether  the  complainants  are  seek- 
ing the  aid  of  this  court  to  prohibit  the  infringement  of  a 
patent  right  assigned  to  them,  or  to  enforce  the  specific  execu- 
tion of  two  contracts  with  the  appellant,  exhibited  with  the 
bill;  for  the  right  claimed  under  the  patent,  and  the  right 
claimed  under  the  contracts,  are  so  mingled  together  in  the 
statements  and  allegations  of  the  complainants  as  to  leave 
some  doubt  upon  that  point.  And  the  first  question,  there- 
fore, for  this  court  to  determine,  is,  upon  which  of  these  two 
grounds  does  the  bill  seek  for  relief?  The  jurisdiction  of  the 
ircuit  Court  in  the  one  case  is  materially  different  from  its 
jurisdiction  in  the  other;  and,  whilethis  court  can  exercise  no 
appellate  power  in  a  case  arising  under  contracts  like  those 
exhibited,  unless  the  amount  or  value  of  the  matter  in  contro 
versy  exceeds  two  thousand  dollars,  it  may  yet  lawfully  exercise 
its  appellate  jurisdiction  when  a  far  less  amount  is  in  dispute, 
if  the  party  is  proceeding  either  at  law  or  in  equity  for  the 
infringement  of  a  patent  right  to  which  he  claims  to  be  en- 
titled. Upon  looking,  however,  carefully  into  the  bill,  we 
think  it  must  be  regarded  and  treated  as  a  proceeding  to 
enforce  the  specific  execution  of  the  contracts  referred  to,  and 
not  as  one  to  protect  the  complainants  in  the  exclusive  enjoy- 
ment of  a  patent  right.  It  states  that  three  of  the  partnership 
firms  named  as  complainants — that  is  to  say,  Joseph  P.  Shan- 
non &  Company,  Gels  ton  &  Matthews,  and  Lapouraille  & 
Maughlin — were,  by  regular  assignments,  entitled  to  the  ex- 
clusive use  of  Woodworth's  planing  machine  in  the  State  of 
Maryland,  east  of  the  Blue*  Ridge.  That  the  appellant  had 
used  these  machines  in  the  city  of  Baltimore,  without  any 
right  derived  from  the  patentee,  and  that,  in  consequence  of 
this  infringement  of  their  rights,  various  suits  and  contro- 
versies had  taken  place  between  them  and  Brown,  who 
claimed  the  right  to  use  the  machines  in  question,  as  the 
assignee  of  a  patent  of  Emmons.  The  bill  then  proceeds  to 
state  that,  in  order  to  put  an  end  to  these  controversies  and 
suits,  these  appellees,  and  the  appellant,  entered  into  the  con- 
tract of  the  19th  of  January,  1853,  which  is  exhibited  with 
.  the  bill. 

By  this  contracf^the  portion  of  the  appellees  of  which  we 
are  now  speaking,  and  the  appellant,  agreed  that  each  of  the 
said  three  partnership  firms  and  the  appellant  should  have 
the  right  to  use  the  w  oodworth  patent  at  one  establishment, 
anywhere  within  the  territorial  limits  above  mentioned,  not 
exceeding  five  machines  at  such  establishment;  and  that  each 
of  the  said  parties  should  also  have  the  right  to  use  Emmons's 
patent. 
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There  are  other  stipulations  in  this  agreement  which  it  is 
not  material  to  state  for  the  purposes  of  this  opinion. 

The  bill  further  states  that  IJrown  afterwards,  on  the  15th 
of  June,  1853,  assigned  to  Griffiss  &  Cate,  the  other  com- 
plainant, all  his  right  to  use  the  Woodworth  patent,  which 
right  he  had  derived  from  the  contract  before  mentioned ;  and 
also  the  right  to  use  the  Emmons  patent,  the  right  to  which  he 
had  derived  from  the  administrator  of  Emmons.  This  contract 
states  that  the  assignment  was  made  in  consideration  of  fifteen 
hundred  dollars,  paid  the  appellant  by  Griffiss  k  Cate.  And 
the  complainants  allege  that,  after  this  assignment,  Brown  con- 
tinued to  use  the  said  five  machines  in  his  establishment  in 
Baltimore,  although  he  had  no  right  to  do  so,  as  they  were  all 
Woodworth's  planing  machines;  and  that  he  is  not  only  a 
wrong-doer  in  using  a  patented  invention  without  a  license, 
and  as  such  liable  to  be  restrained  by  a  court  of  equity,  but 
that  such  use  is  a  fraud  upon  the  parties  to  each  of  the  two 
contracts  into  which  he  had  entered,  as  above  stated.  That 
the  object  of  the  contract  of  January  19,  1853,  was  to  restrain 
the  use  of  the  Woodworth  machine  and  the  Emmons  machine, 
so  far  as  that  right  was  to  be  used,  to  four  establishments  in 
the  city  of  Baltimore,  with  the  limited  number  of  machines  in 
each;  and  that  the  use  of  them  by  Brown,  after  he  had  sub- 
stituted Griffiss  &  Cate  in  his  place,  was  a  fraud  upon  this 
contract,  from  the  binding  operation  of  which  he  could  not 
withdraw  himself,  and  a  fraud  also  upon  his  contract  with 
Griffiss  &  Cate.  And  the  gravamen  of  the  bill,  and  the 
ground  upon  which  relief  is  sought,  is  summed  up  in  the 
paragraph  immediately  preceding  the  prayer  for  relief,  in  the 
following  words: 

"And  your  orators  are  further  advised,  that  the  misconduct 
of  the  said  Brown  in  the  premises  is  a  fraud  upon  the  parties 
to  the  agreement  of  the  19th  of  January,  1858,  as  well  as 
upon  the  parties  to  the  agreement  of  the  15th  of  June,  1853, 
which  it  is  the  peculiar  province  of  a  court  of  equity  to  re- 
strain." 

It  is  to  prevent  the  fraudulent  violation  of  these  contracts, 
therefore,  that  the  complainants  seek  the  aid  of  the  court,  and 
ask  for  an  injunction ;  and  it  being  a  proceeding  founded  on  a 
contract  between  the  parties,  this  court  has  no  appellate  power, 
unless  the  matter  in  controversy  is  of  the  value  of  more  than 
two  thousand  dollars.  Now,  the  matter  in  controversy  is  the 
right  of  the  appellants  to  use  these  five  machines  while  the 
w  oodworth  patent  continued — that  is,  until  the  29th  of  De- 
cember, 1856. 

But  it  appears  bv  the  record  that  Brown  sold  this  right  to 
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Griffiss  &  Gate  for  $1,500.  He  admits,  in  his  answer,  that  he 
sold  and  assigned  it  for  that  earn;  nor  does  he  suggest  that  it 
was  worth  more.  The  establishment  of  Griffiss  &  Cate,  like 
that  of  the  appellant,  was  in  the  city  of  Baltimore.  And  if 
$1,500  was  the  just  value  of  the  right  in  controversy  on  the 
15th  of  June,  1858,  there  is  no  reason  for  supposing  that  it 
was  more  on  the  10th  of  October  in  that  year,  when  this  bill 
was  filed,  or  at  any  time  since ;  on  the  contrary,  the  period  for 
the  duration  of  the  right  under  the  contract  was  daily  dimin- 
ishing as  the  termination  of  the  patent  was  approaching,  and 
a  diminution  on  the  value  of  the  right  would  be  a  natural  and 
necessary  consequence.  It  is  evident,  therefore,  that  the  value 
of  the  matter  in  controversy  is  not  sufficient  to  give  appellate 
jurisdiction  to  this  court 

It  has,  however,  been  suggested  in  the  argument  at  the  bar, 
that  the  value  may  be  estimated  by  referring  to  the  penally 
of  the  bond  taken  by  the  Circuit  Court  when  the  injunction 
was  granted.  But  this  rule  would  be  entirely  too  vague  and 
uncertain  for  judicial  purposes.  It  is  the  practice  of  all 
courts,  in  taking  bonds  of  this  description,  to  prescribe  a 
penalty  more  than  enough  to  cover  all  possible  damages 
which  the  respondent  may  sustain  by  reason  of  the  injunction. 
There  was  nothing  before  the  Circuit  Court  when  the  penalty  in 
this  case  was  prescribed,  but  the  bill  of  the  complainants.  And 
although  the  oill  disclosed  a  controversy  where  the  matter  in 
dispute  was  worth  in  the  market  but  $1,500;  yet,  when  the 
atiswer  came  in,  and  testimony  was  taken,  it  might  show  that 
the  matter  in  dispute  was  or  far  greater  value.  The  court 
co&ld  not  foresee  whether  this  would  be  the  case  or  hot,  and 
hence  the  necessity  and  propriety  of  prescribing  a  penalty  that 
would  cover  all  possible  contingencies.  The  respondent,  how- 
ever, as  we  have  said,  admits  that  he  sold  the  privilege  now 
in  dispute  for  the  sum  mentioned  in  the  bill,  and  does  not  say 
that  it  was  worth  more,  or  was  of  greater  value  in  his  hands 
than  in  those  of  Griffiss  k  Cate.  The  sum  mentioned  in  the 
bill,  and  for  which  the  privilege  in  question  was  sold  by  the 
appellant,  must  therefore  be  token  as  the  true  value  of  the 
matter  in  controversy;  and  being  less  than  $2,000,  whatever 
errors  may  be  apparent  in  the  proceedings  and  decree  of  the 
court  below,  we  have  yet  no  power  under  the  act  of  Congress 
to  revise  and  correct  them,  and  the  appeal  must  be  dismissed 
for  want  of  jurisdiction  in  this  court. 
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Tab  United  States,  Appellants,  v.  Henry  Cambuston.       ^ 25 

lb  352 

The  regulations  for  the  colonization  of  the  Territories  of  the  Government  of  Mexico,      ^  Jjp 
made  21st  November,  1828,  in  pursuance  of  the  act  of  the  General  Congress,      J|j  mo 
August  18,  1824}  provided:  1st.  That  the  Governors  of  the  Territories  should     lb  564 
be  empowered  to  grant  vacant  lands,  among  others,  to  privaie  persons  who  may     i««745 
ask  for  them,  for  the  purpose  of  cultivating  and  inhabiting  the  same.    2d,  That    }|£^ 
ever}*  person  soliciting  lands  shall  address  to  the  Governor  a  petition,  expressing   95   a*} 
his  name,  country,  and  religion,  and  deeciibing  as  distinctly  as  possible,  by  means    *®  376 
of  a  map,  the  land  asked  for.    3d.  The  Governor  shall  proceed  to  obtain  the   Jj}{  *** 
necessary  information,  whether  the  petition  contains  the  proper  conditions  re- 
quired by  the  law  of  the  18th  August,  1824,  both  as  regards  the  land  and  the 
petitioner,  in  order  that  the  application  may  be  at  once  attended  to;  or,  if  it  be 
preferred,  the  municipal  authority  may  be  consulted,  whether  there  be  any  ob- 
jection to  the  making  of  the  grant    4th.  This  being  done,  the  Governor  will 
accede  or  not  to  such  petition,  in  conformity  to  the  laws  on  the  subject.    6th. 
The  definitive  grant  asked  for  being  made*  a  document,  signed  by  the  Governor, 
shall  be  given,  to  serve  as  a  title  to  the  party  interested,  wherein  it  must  be 
stated  tli at  the  grant  is  made  in  exact  conformity  with  the  provisions  of  the 
law;  in  virtue  of  which,  possession  shall  be  given.    6th.  The  necessary  record 
shall  be  kept,  in  a  book  provided  for  the  purpose,  of  all  the  petitions  presented 
and  grants .  made,  with  maps  of  the  lands  granted,  and  a  circumstantial  report 
shall  be  forwarded  quarterly  to  the  Supreme  Government 

Where  there  was  no  evidence,  with  respect  to  a  grant  of  land  in  California,  that 
any  one  of  these  preliminary  steps  had  been  taken,  this  court  cannot  confirm 
the  claim. 

The  decisions  of  this  court  in  cases  of  claims  to  land  in  Louisiana  and  Florida  are 
not  epplicable  where  precise  and.  recent  regulations  exist,  directing  the  manner 
in  which  land  shall  be  granted. 

There  are  also  strong  grounds  of  suspicion  with  respect  to  the  bona  fide*  of  the 
grant  in  question ;  but  as  the  claimant  may  not  have  had  an  opportunity  of  pro- 
ducing evidence  in  the  court  below,  the  case  will  be  remanded  to  that  court  for 
further  proceedings. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  northern  district  of  California,  which  affirmed  a 
decree  of  the  land  commissioners  in  favor  of  a  grant  of  land  to 
Cambuaton. 

The  facts  are  stated  in  the  opinion  of  the  court. 

*It  was  argued  by  Mr.  Black  (Attorney  General)  for  the 
United  States,  and  Mr.  J.  Mason  Campbell  for  the  appellee* 

Mr.  Black  made  the  following  points: 

1.  Assuming  the  paper  on  which  the  claim  is  based  to  be 
genuine,  it  is,  nevertheless,  void  and  worthless,  for  vrfixA  of  a 
petition  and  inquiry. 

2.  The  grant  is  inoperative,  for  want  of  evidence  that  it  was 
delivered  while  the  Governor  had  power  to  make  it. 

3.  Th*  grant  is  fraudulent,  fictitious,  and  simulated. 

Mr.  Campbell's  points  were  the  following: 

1.  That  the  grant  itself  is  evidence,  as  of  the  power  of  Pica 
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to  make  it,  so  also  of  the  observance  by  Mm  of  all  the  neces- 
sary preliminaries,  and  that  there  is  no  proof  to  the  contrary. 
(United  States  v.  Peralta,  19  How.,  347;  United  States  v.  Ar- 
redondo,  6  Pet.,  729,  731;  United  States  v.  Delassus,  9  Pet, 
134;  Miuter  v.  Crommelin,  18  How.,  88;  Bagnell  v.  Broderick, 
18  Pet.,  448.) 

2.  That  the  possession  of  the  grant  is  evidence  of  its  deliv- 
ery to  the  grantee  by  Pico,  and  the  presumption  of  law  is  that 
such  delivery  was  made  when  it  might  be  lawfully,  and  that 
there  is  no  evidence  to  the  contrary. 

3.  That  the  absence  of  an  approval  by  the  Departmental  As- 
sembly, or  of  a  survey,  &c,  will  not  defeat  the  grant.  (United 
States  v.  Fremont,  17  How.,  560;  United  States  v.  Reading, 
18  How.,  7;  United  States  t?.  Cruz  Cervantes,  18  How.,  553 ; 
United  States  v.  Vaca,  18  How.,  556;  United  States  t?.  Larkin, 
18  How.,  563.) 

4.  As  no  allegation  of  fraud  was  made,  either  before  the 
commissioners  or  before  the  District  Court,  it  cannot  be  en- 
tertained in  this  court,  though,  if  entertained,  the  circum- 
stances of  the  case  conclusive!  v  show  the  fairness  of  the  trans- 
action.   (United  States  v.  Larkin,  18  How.,  557.) 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  District  Court  of  the 
United  States  for  the  northern  district  of  California,  affirming 
a  decree  of  the  land  commissioners. 

The  claimant  below  gave  in  evidence  the  following  docu- 
ment, purporting  to  be  a  grant  of  a  large  tract  of  land  on  the 
upper  waters  of  the  Sacramento  river,  from  a  Mexican  Gov- 
ernor of  California,  dated  23d  May,  1846: 

Pio  Pico,  Constitutional  Governor  of  the  Department  of 
California: 
Whereas  Mr.  Henry  Cambuston  has  petitioned,  for  his  own 

! personal  advantage,  tor  a  tract  of  unoccupied  land  in  the  val- 
ey  of  the  Sacramento,  joining  on  the  north  to  Antonio  Osio, 
on  the  south  Mr.  Sutter,  on  the  east  Mr.  Flugge,  and  on  the 
southwest  the  river  Sacramento — the  investigations  being  pre- 
viously uiade  according  to  the  custom,  and  in  conformity  with 
the  law  of  the  18th  ot  August,  1824,  and  the  regulations  of 
the  21  st  of  November,  1828 — in  virtue  of  the  powers  which 
have  been  conferred  on  me,  in  the  name  of  the  Mexican  nation, 
I  grant  the  tract  of  land  expressed,  lying  out  of  the  boundaries 
of  the  before-mentioned  landholders,  declaring  it  his  estate  by 
the  present  letters,  provided  it  shall  be  approved  by  the  ex- 
treme Departmental  Assembly,  and  under  the  following  con- 
ditions: 
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1st  He  may,  without  prejudice  to  the  crossings,  roads,  or 
attendances,  fence  it,  enjoying  it  freely  and  exclusively,  de- 
voting it  to  any  use  or  cultivation,  as  best  may  suit  his  con- 
venience. 

2d.  When  the  title  shall  be  confirmed,  he  shall  demand  of 
the  respective  judge  judicial  possession  of  it,  by  virtue  of  this 
despatch,  by  which  the  boundaries  shall  be  designated  with 
the  necessary  landmarks. 

8d.  The  claim  of  land,  for  which  this  grant  is  made,  has  an 
area  of  eleven  square  leagues  of  pasture,  u  there  is  that  outside 
of  the  property  of  the  others,  whose  boundaries  are  to  be  re- 
spected; and  u  there  should  not  be,  the  grantee  shall  be  satis- 
fied with  that  which  remains. 

The  judge  who  gives  possession  shall  cause  it  to  be  surveyed 
according  to  the  ordinance,  leaving  the  residue  for  the  con- 
venient uses  of  the  nation. 

Consequently,  I  command  that  he  hold  the  present  title  as 
true  and  valid. 

It  shall  be  recorded  in  the  respective  book,  and  be  delivered 
to  the  party  interested,  for  his  security  and  other  uses. 

Given  in  the  city  of  Los  Angeles,  on  this  common  paper, 
for  want  of  sealed,  on  the  28d  day  of  May,  1846. 
(Signed)  Pio  Pico. 

(Signed)  Jose  Matias  Moreno. 

This  document  was  deposited,  by  the  claimant,  with  Edward 
Canbey,  Assistant  Adjutant  General  of  the  Army  of  the  United 
States,  on  the  10th  July,  1850,  who  at  that  time  had  charge  at 
Monterey  of  the  Government  archives.  These  archives  nave 
since  been  transferred  to  the  office  of  the  Surveyor  General, 
kept  at  San  Francisco.  There  is  no  evidence  in  the  case  that 
it  was  ever  seen  in  or  out  of  the  possession  of  the  claimant, 
from  its  date  (23d  May,  1846)  down  to-  the  time  of  depositing 
it,  as  above  mentioned,  except  that  derived  from  one  witness, 
who  appears  to  have  been  interested  in  the  grant,  and  whose 
testimony,  therefore,  must  be  laid  out  of  the  case.  Although 
the  document  in  terms  directs  that  it  shall  be  recorded  in  the 
proper  book  of  records,  no  record  of  the  same  was  given  in 
evidence,  nor  its  absence  accounted  for.  It  recites,  in  the 
usual  way,  that  the  claimant  had  presented  to  the  Governor  a 
petition  for  a  grant  of  the  land,  and  also  that  the  customary 
examinations  had  been  made  into  the  circumstances  and  fit- 
ness of  making  the  grant  to  the  petitioner.  No  petition  was 
produced  at  the  trial,  nor  any  report  by.  any  officer  as  to  the 
reasons  and  propriety  of  conceding  the  tract  asked  for,  nor 
any  evidence  accounting  for  the  non-production  of  either. 
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The  case  stands,  so  far  as  the  claim  of  title  is  concerned, 
upon  the  naked  document  itself,  purporting  to  be  a  donation 
of  the  eleven  square  leagues  of  land,  together  with  evidence 
tending  to  establish  its  genuineness,  and  slight  proof  in  re- 
spect to  the  possession  of  the  tract. 

The  original  document  was  not  produced  either  before  the 
commissioners  or  the  District  Court,  and  the  only  proof  of  its 
genuineness  was  the  testimony  of  two  witnesses  who  had  seen 
the  signatures  of  Governor  Pico  and  the  Secretary  Moreno, 
on  file  at  the  Surveyor  General's  office.  One  of  them  {Crosby) 
says  he  believes  the  signature  of  Pico  to  be  genuine,  but 
has  no  knowledge  of  the  handwriting  of  Moreno ;  the  other, 
(Castro,)  that  he  knows  the  signatures  of  both  Pico  and 
Moreno,  and  that  they  are  genuine.  There  is  another  witness, 
(Morenhont,)  who  says  that  he  had  seen  Moreno  write  once, 
and  had  corresponded  with  him ;  and  that,  so  far  as  he  can 
judge,  it  is  his  genuine  signature.  This  witness,  however, 
cannot  be  relied  on,  as  he  is  the  person  interested  in  the  claim. 

The  regulations  for  the  colonization  of  the  territories  of 
the  Government  of  Mexico,  made  21st  November,  1828,  in 
pursuance  of  the  act  of  the  General  Congress,  August  18, 
1824,  provided:  1st.  That  the  Governors  of  the  territories 
should  be  empowered  to  grant  vacant  lands,  among  others,  to 
private  persons  who  may  ask  for  them,  for  the  purpose  of  cul- 
tivating and  inhabiting  the  same.  2d.  That  every  person 
soliciting  lands  shall  address  to  the  Governor  a  petition,  ex- 
pressing his  name,  country,  and  religion,  and  describing  as 
distinctly  as  possible,  by  means  of  a  map,  the  land  asked  for. 
8d.  The  Governor  shall  proceed  to  obtain  the  necessary  in- 
formation, whether  the  petition  contains  the  proper  conditions 
required  by  the  law  of  the  18th  August,  1824,  both  as  regards 
the  land  and  the  petitioner,  in  order  that  the  application  may 
be  at  once  attended  to ;  or,  if  it  be  preferred,  the  municipal 
authority  may  be  consulted,  whether  there  be  any  objection  to 
the  making  of  the  grant.  4th.  This  being  done,  the  Gov- 
ernor will  accede  or  not  to  such  petition,  in  conformity  to  the 
laws  on  the  subject  5th.  The  definitive  grant  asked  for  being 
made,  a  document  signed  by  the  Governor  shall  be  given,  to 
serve  as  a  title  to  the  party  interested,  wherein  it  must  be 
stated  that  the  grant  is  made  in  exact  conformity  with  the 
provisions  of  the  law  in  virtue  of  which  possession  shall  be 
given.  6th.  The  necessary  record  shall  be  kept,  in  a  book  pro- 
vided for  the  purpose,  of  all  the  petitions  presented  and  grants 
made,  with  maps  of  the  lands  granted,  and  a  circumstantial 
report  shall  be  forwarded  quarterly  to  the  Supreme  Govern- 
ment   There  are  many  other  provisions  in  the  system  of 
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regulations,  relating  to  the  disposition  of  the  public  lands, 
adopted  on  the  18th  November,  1828,  which  it  is  not  at  pres- 
ent material  to  notice.  Those  specified  have  a  special  bearing 
upon  the  case  before  us.  And,  in  view  of  them,  it  wip  be 
observed,  according  to  the  fafcts  as  presented  at  the  trial  before 
the  commissioners,  and  afterwards  Defore  the  District  Court,  to 
which  we  have  already  referred  at  large,  that  not  one  of  the 
preliminary  steps  made  requisite  by  the  act  of  the  Mexican 
Congress  of  1824,  and  the  regulations  of  1828,  to  a  grant  of  the 
public  domain  by  the  Governors,  has  been  observed ;  at  least, 
no  evidence  was  given,  before  either  of  these-tribunals,  of  the 
observance  of  any  one  of  them.  And  we  do  not  see  how  they 
can  well  be  dispensed  with,  as  they  are  not  only  expressly  pre- 
scribed by  the  regulations  as  essential  to  guard  against  improv- 
ident grants,  but  constitute  an  essential  part  of  the  record  of 
the  title.  It  is  true,  the  document  recites  that  a  petition  was 
presented,  and  that  the  customary  investigations  had  been 
made  in  respect  to  the  application.  But  this  cannot  be  re- 
garded as  conclusive,  or  even  satisfactory  evidence  of  these 
facts,  when  the  question  is  raised,  whether  or  not  the  alleged 
grant  is  made  in  conformity  with  the  requirements  of  the  law-T- 
in other  words,  whether  tne  preliminary  conditions  had  been 
complied  with,  which  enabled  the  Governor  in  the  particular 
case  to  make  the  grant,  especially  in  respect  to  those  pre- 
liminary proceedings  which  are  required  to  be  made  matters  of 
record,  and  of  which  record  evidence  should  have  been  pro- 
duced, or  its  non-production  satisfactorily  accounted  for. 

The  question  here  is  not  whether  the  fact  of  the  habitual 
grant  of  lands  by  Mexican  Governors  of  the  Territory  of 
California  to  settlers,  and,  also,  whether  the  customary  mode 
and  manner  adopted  in  making  grants,  do  not  furnish  pre- 
sumptive evidence  both  of  the  existence  of  the  power  ana  of 
a  •compliance  with  the  forms  of  law  in  the  execution?  We 
agree,  that  the  affirmative  of  these  questions  has  been  fre- 
quently determined  by  this  court,  in  cases  involving  Spanish 
titles  in  the  Territories  of  Louisiana  and  Florida.  (6  reters, 
729,  731;  9  ib.,  184;  19  How.,  347.)  But  no  such  presump- 
tions are  necessary  or  admissible  in  respect  to  Mexican  titles 
granted  since  the  act  of  18th  of  August,  1824,  and  the  regu- 
lations of  21st  November,  1828.  Authority  to  make  the 
grants  is  there  expressly  conferred  on  the  Governors,  as  well 
as  the  terms  and  conditions  prescribed,  upon  which  they  shall 
be  made.  The  court  must  look  to  .these  laws  for  both  the 
power  to  make  the  grant,  and  for  the  mode  and  manner  of  its 
exercise ;  and  they  are  to  be  substantially  complied  with,  ex- 
cept so  fer  as  modified  by  the  usages  and  customs  of  the 
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Government  under  whish  the  titles  are  derived,  the  principles 
of  equity,  and  the  decisions  of  this  court.     (17  How.,  542.) 

TV  e  think,  for  the  reasons  above  stated,  that  the  case  in  the 
court  below  was  too  defective  to  have  warranted  a  confirma- 
tion of  the  title  to  the  claimant,  as  it  was  unsupported  by  the 
evidence;  and  also,  for  the  further  reason,  for  aught  that  ap- 
pears in  the  proofs,  the  alleged  grant  has  never  been  recorded 
in  the  proper  book,  or,  indeed,  in  any  book  of  the  Spanish 
records.  This  is  expressly  required  by  the  regulations  of 
November,  1828,  and  enjoined  in  the  grant  itself.  The  record 
should  have  been  produced,  or  its  non-production  reasonably 
accounted  for. 

In  the  examination  of  the  evidence  in  this  case,  we  have 
found  it  very  difficult  to  resist  a  suspicion  as  to  the  bona  Jides 
cf  the  grant  in  question.  It  is  a  pure  donation,  without  pecu- 
niary consideration  or  meritorious  services  rendered  to  the 
Government  of  Mexico.  It  is  unaccompanied,  as  we  have 
seen,  with  the  forms  and  usages  always  observed  in  disposing 
of  the  public  lands.  Although  purporting  to  be  made  on  the 
23d  May,  1846,  it  was  unknown  to  any  person  besides  the 
grantee  himself  and  another  interested  party,  till  filed  among 
the  public  archives,  10th  July,  1850,  after  the  ceseion  of  Cali- 
fornia, by  Mexico,  to  this  Government.  It  was  made  but  a 
month  and  a  half  before  the  country  was  taken  possession  of 
by  the  arm3  of  the  United  States,  and  made  by  a  person  who 
had  but  recently  expelled  from  the  Territory  by  force  its  lawful 
Governor,  (Micheltorena,)  and  taken  possession  of  it  himself. 
Whether  or  not  Pico  had  been  recognised  by  the  existing  Gov- 
ernment in  Mexico,  at  the  time  the  grant  is  dated,  does  not 
appear.  Micheltorena  was  overthrown  by  the  joint  forces  of 
Castro  and  Pico,  in  the  spring  or  fore  part  of  the  summer  of 
1845.  (See  Captain  Sutter's  evidence,  in  original  record  in 
Reading's  case,  18  How.,  p.  1 ;  also,  Report  of  General  Cass  to 
Senate,  on  California  Claims,  February  28,  1848.) 

Civil  commotion  raged  throughout  the  Territory,  from  this 
period  down  to  the  7tn  July,  1846,  when  the  authority  of  Pico 
and  Castro  themselves  was  subverted,  and  possession  taken 
and  held  by  the  arms  of  the  United  States,  until  the  cession 
of  the  country  to  this  Government  by  the  treaty  of  Guadalupe 
Hidalgo. 

The  grant  purporting  to  have  been  made  by  Pico,  so  near 
the  time  when  the  Government  of  the  Territory  had  passed 
from  his  hands,  and,  indeed,  during  the  very  heat  and  conflict 
of  the  struggle  in  which  his  power  was  overthrown,  it,  and  all 
others  similarly  situated,  should  be  inquired  into  and  scru- 
tinized with  great  care,  both  as  to  the  authority  of  the  Governor 
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to  make  them,  and  the  bona  fides  of  its  exercise,  in  order  to 
prevent  imposition  and  frauds. 

The  court  below  appears  to  have  been  very  much  pressed 
with  the  unsatisfactory  character  of  the  evidence,  and  with 
doubts  as  to  the  genuineness  of  the  title,  and  seems  to  have 
yielded  rather  to  the  apparent  acquiescence  of  the  representa- 
tive of  the  Government,  in  the  decision  of  the  commissioners, 
than  to  any  settled  convictions  of  its  own  judgment. 

We  should  not  hesitate  to  reverse  the  decree  below,  and 
direct  a  decree  against  the  claimant,  were  it  not  that  the  mode 
and  manner  of  conducting  the  case,  both  before  the^  commis- 
sioners and  the  District  Court,  on  behalf  of  the  Government, 
may  have  misled  him;  for,  if  the  objections  here  stated  had 
been  made  at  the  proper  time  before  either  of  the  tribunals,  it 
may  have  been  in  nis  power  to  have  removed  them  by  the  in- 
troduction of  further  evidence.  It  would  be  uqjust,  theiefore, 
to  deprive  him,  under  the  circumstances,  of  the  opportunity  to 
furnish  such  evidence. 

We  shall  therefore  reverse  the  decree,  and  remand  the  case 
to  the  court  below  for.  a  further  hearing. 


Frank  Dynes,  Plaintiff  in  Error,  v.  Jonah  D.  Hoover. 

The  Constitution  of  the  United  States  gives  to  Congress  the  power  to  provide  amioo  ** 
maintain  a  navy,  and  to  make  rales  for  its  government.  *K   ^1 

In  the  exercise  of  this  power,  Congress  provided  for  the  punishment  of  desertion  us  soo 
and  of  other  crimes  not  specified  in  the  articles,  which  should  be  punished  ao»U*  }ff 
cording  to  the  laws  and  customs  in  such  cases  at  sea.  U*,  g^ 

Where  a  seaman  was  charged  with  deserting,  and  the  court  martial  found  him     71  314. 
guilty  of  attempting  to  desert,  the  court  had  jurisdiction  over  the  subject-matter,  U»    fl& 
and  an  action  of  trespass  for  false  imprisonment  wiU  not  lie  against  the  minis- 
terial officer  who  executes  the  sentence  for  attempting  to  desert. 

It  is  only  where  a  court  has  no  jurisdiction  over  the  subject-matter,  or,  having 
such  jurisdiction,  is  bound  to  adopt  certain  rules  in  its  proceedings,  from  which 
it  deviates,  whereby  the  proceedings  are  rendered  coram  nonjmdice,  that  an  action. 
will  lie  against  the  officer  who  executes  its  judgment. 

The  authorities  upon  this  point  examined,  and  also  the  legal  powers  of  court* 
martial. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  holden 
in  and  for  the  county  of  Washington. 

Dynes  was  a  seaman  in  the  navy,  who  was  tried  by  a  court 
martial  upon  a  charge  of  desertion,  who  found  him  not  guilty 
of  deserting,  but  gu5ty  of  attempting  to  desert;  and  sentenced 
him  to  be  confined  in  the  penitentiary  of  the  District  of  Colum- 
bia at  hard  labor,  without  pay,  for  the  term  of  six  months  from 
the  date  of  the  approval  of  the  sentence,  and  nof  to  be  again 
vol.  xx.  5 
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enlisted  in  the  naval  service.  "Whereupon,  the  President  of 
the  United  States  directed  Hoover,  the  marshal  of  the  District, 
to  commit  him  to  the  penitentiary. 

The  proceedings  of  the  Circuit  Court  are  stated  in  the 
opinion  of  the  court. 

The  case  was  argued  by  Mr.  Charles  Lee  Jones  for  the  plain- 
tiff in  error,  and  by  Mr.  Gittet  for  the  defendant.  There  was 
also  a  brief  on  that  side,  filed  by  Mr.  Cashing,  the  late  Attorney 
General. 

Mr.  Jones  commenced  his  argument  with  a  review  of  some- 
of  the  principles  of  military  law  pertinent  to  the  issue;  after 
which,  ne  proceeded  to  state  his  points,  of  which  there  is  room 
to  notice  only  the  following,  viz : 

That  the  judgment  and  sentence  of  the  court  martial  was  an 
absolute  nullity,  and  affords  no  sort  of  justification  to  any  one 
executing  process  under  it. 

The  following  well-settled  principles  of  law  cannot  be  con- 
troverted: "That  when  a  court  has  jurisdiction,  it  has  a  right 
to  decide  every  question  before  it;  and  if  its  decision  is  merely 
erroneous,  and  not  irregular  and  void,  it  is  binding  on  every  other 
court  until  reversed.  But  if  the  subject-matter  is  not  within 
its  jurisdiction,  or  where  it  appears,  from  the  conviction  iteeif, 
that  they  have  been  guilty  of  an  excess,  or  have  decided  on 
matters  "beyond  and  not  within  their  jurisdiction,  all  is  void, 
and  their  judgments,  or  sentences,  are  regarded  in  law  as  nul- 
lities. They  constitute  no  justification;  and  all  persons  con- 
cerned in  executing  such  judgments,  or  sentences,  are  tres- 
passers, and  liable  to  an  action  thereon."  (1  Peters,  840;  2 
Peters,  169;  Griffith  v.  Frazier,  8  Cranch,  9;  14  How.,  144; 
"Wicks  v.  Caulk,  5  Harris  and  Johns.,  42;  Bigelow  v.  Stearns, 
19  Johns.,  89;  Case  of  the  Marshalsea,  10  Co.  R.,  76;  Terry 
v.  Huntington,  Hardres  R.,  480 ;  Shergold  v.  Hollway,  2  Strange, 
1002;  Hill  v.  Bateman,  1  Strange,  710;  Perkin  v.  Proctor,  2 
Wilson,  882;  Dr.  Bouchier's  Case,  cited,  2  Wilson,  886;  Mar- 
tin  v.  Marshall  and  Key,  cited,  2  Wilson,  386 ;  Parsons  v.  Lloyd, 
3  Wilson,  841 ;  Miller  v.  Seare,  2  Wm.  Black.  R.,  1145 ;  Creppg 
v.  Burden,  Cowp.,  640;  Groome  v.  Forrester,  5  M.  and  S.,  314; 
Warne  v.  Varley,  6  Term,  443;  Brown  v.  Compton,  8  Term, 
424;  Moravia  v.  Sloper,  Willes  R.,  30;  Peacock  v.  Bell,  1 
Saunders,  74;  8  Term,  178;  2  Wm..  Black.,  1035 ;  The  King 
v.  Dugger,  1  Dowl.  Ry.,  460;  8  Campbell's  R.,  888;  Doswefl 
v.  Impy,  1  Barn,  and  Cress.,  169;  18  Johns.,  444.) 

"A  court  martial  is  one  of  those  inferior  courts  of  limited 
jurisdiction  whose  judgments  may  be  questioned  collateral! 
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It  is  an  inferior  court  in  the  most  technical  common-law  sense 
of  those  words.  It  is  called  into  existence  for  a  special  and 
limited  purpose,  and  to  perform  a  particular  duty;  arid  when 
the  object  of  its  creation  is  accomplished,  it  ceases  to  exist. 
The  law  will  intend  nothing  in  its  favor.  The  decision  of  such 
a  tribunal,  in  a  case  without  its  jurisdiction,  cannot  protect  the 
officer  who  executes  it.  The  court  and  the  officer  are  all  tres- 
passers." (Wise  v.  Withers,  8  Cranch,  837 ;  Ex  parte.  Wat- 
kins,  8  Peters,  208;  Mills  v.  Martin,  19  Johns.,  82;  Smith  v. 
Shaw,  12  Johns.,  267 ;  Brooks  v.  Adams,  11  Pickering,  442 ; 
Duffield  v.  Smith,  3  Sergt.  and  Rawle,  599;  8  Greenleaf's  Ev., 
§  470;  Warden  v.  Baily,  4  Taunt.,  67;  Frye  v.  Ogle,  1  Mc Ar- 
thur, Ap.,  No.  24,  and  Hickman,  Ap.,  No.  17 ;  Sloore  v.  Bas- 
tard, 2  McArthur,  194,  200;  1  McArthur,  chap.  10,  §  9,  p.  264, 
272;  Hannaford  t;.  Hunn,  2  Carr.  and  Payne,  148;  Wharton's 
American  Law  of  Homicide,  p.  52.) 

Two  essential  vices  appear  on  the  face  of  the  proceedings 
of  the  court  martial  in  question,  either  of  which  would  alone 
render  their  whole  proceedings  irregular  and  void. 

1.  The  finding  was  in  a  cause  coram  non  judiee9  it  being  for 
an  offence  of  which  the  plaintiff  was  never  charged,  and  of 
which  the  court  had  no  cognizance. 

2.  The  subject-matter  of  the  sentence,  the  punishment  in- 
flicted, was  not  within  their  jurisdiction,  and  is  a  punishment 
which  tbey  had  no  sort  of  permission  or  authority  bf  law  to 
inflict    (See  Hickman,  p.  149, 152,  and  1  McArthur,  158.) 

1st  The  court  martial  was  brought  into  existence  by  the 
order  or  precept  of  the  Secretary  of  the  Navv,  and  the  plain- 
tiff "legally  brought  before  it,"  for  the  trial  of  his  guilt  or 
innocence  of  the  following  "  charge  and  specification  of  a 
charge  preferred  by  the  Secretary  of  the  -Navy,"  and  to  no 
other  legal  intent  or  purpose  whatsoever : 

"  Charge. — Desertion. 

"  Specification. — In  this,  that  on  or  about  the  twelfth  day  of 
September,  in  the  year  1854,  the  said  Frank  Dynes  deserted 
from  the  United  States  ship  Independence,  at  New  York. 
"J.  C.  Dobbin,  Secretary  of  the  Navy" 

Now,  here  is  a  charge,  with  its  specification,  drawn  up  with 
every  desired  legal  requisite  of  certainty  and  perspicuity,  noti- 
fying the  accused  of  the  circumstances  and  facts  to  be  brought 
in  issue,  and  warning  him  of  the  evidence  essential  to  establish 
his  innocence.  Of  this  charge,  and  of  this  charge  only,  had 
the  court  martial  jurisdiction  to  try  him,  (see  2  McArthur,  £, 
221,)  and  their  decision  as  to  his  guilt  or  innocence  upon  this 
charge,  would  be  as  absolute  and  final  as  would  be  the  decision 
of  any  other  court  on  matters  within  their  jurisdiction. 
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But  the  court  martial  acquitted  him  of  the  only  charge  legal- 
ly brought  before  them,  the  only  subject-matter  whereof,  they 
had  cognizance,  but  found  him  guilty  of  another  offence,  of 
which  they  had  no  sort  of  jurisdiction — an  offence  as  yet  un- 
known to  the  law,  not  enumerated  in  the  naval  articles  as 
one  of  the  crimes  within  the  cognizance  of  a  court  martial — 
thus  convicting  him  of  an  offence  not  included  in  the  charge 
or  specification  before  the  court,  but  a  new  offence,  depending 
upon  different  facts  and  circumstances,  and  against  the  accusa- 
tion of  which  they  gave  him  not  the  least  time  or  slightest 
warning  to  defend  himself. 

The  iinding  of  the  court  was  as  follows: 

The  court  "do  find  the  accused,  Frank  Dynes,  seaman  of 
the  United  States  navy,  as  follows :  Of  the  specification  of  the 
charge,  guilty  of  attempting  to  desert ;  of  the  charge,  not  guilty 
of  deserting,  but  guilty  of  attempting  to  desert." 

This  finding  is  in  direct  violation  of  the  oath  which,  by  the 
36th  article  ot  the  act  of  Congress  for  the  government  of  the 
navy,  each  member  of  the  court  is  required  to  take,  "before 
proceeding  to  trial,"  that  he  "will  truly  tnr,  without  prejudice 
or  partiality,  the  case  now  depending."  And  of  the  38th  arti- 
cle, which  declares  that  "all  charges  on  which  an  application 
for  a  general  court  martial  is  founded,  shall  be  exhibited  in 
writiug  to  the  proper  officer,  and  the  person  demanding  the 
court  shall  take  care  that  the  person  accused  be  furnishedwith 
a  true  copy  of  the  charges,  with  the  specifications,  at  the  time 
he  is  put  under  arrest;  nor  shall  any  other  charge  or  charges 
than  those  so  exhibited  be  urged  against  the  person  to  be  tried 
before  the  court,"  unless  under  tfie  circumstances  there  enu- 
merated, "  in  which  case  reasonable  time  shall  be  given  to  the 
person  to  be  tried,  to  make  his  defence  against  such  new  charge. ' ' 
(See  Macomb  on  Courts  Martial,  §  35  and  §  36,  p.  26 ;  De  Hart, 
p.  102;  Tytler,  217.) 

It  is  true  that,  at  common  law,  the  jury  may  frequently  find 
the  prisoner  guilty  of  a  minor  ofience,  included  in  the  charge, 
or  of  a  part  of  the  offence  therein  specified ;  as  on  an  indictment 
for  petit  treason  he  may  be  found  guilty  of  murder  or  of  man- 
slaughter, for  both  these  offences  are  included  in  the  charge, 
as  is  also  the  ofience  of  manslaughter  in  the  charge  of  murder; 
and  under  an  indictment  charging  an  assault  with  intent  to 
murder  the  party,  may  be  convicted  of  a  simple  assault  only; 
or  under  an  indictment  charging  an  assault  with  intent  to 
abuse  and  carnally  know,  the  defendant  may  be  convicted  of 
an  assault  with  intent  to  abuse  simply.  (1  Chitty 's  Criin.  Law, 
250,  251.) 

In  these  cases,  every  fact  and  circumstance  which  is  a  neccs- 
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sary  ingredient  in  the  offence  is  set  forth  in  the  indictment, 
and  the  party  is  enabled  to  determine  the  species  of  offence  he 
will  be  called  upon  to  answer,  and  the  evidence  necessary  to 
establish  his  innocence. 

But  on  an  indictment  for  felony  he  cannot  be  convicted  of  a 
misdemeanor,  because  the  offences  are  distinct  in  their  nature, 
and  of  a  distinct  legal  character. 

Nor  can  a  party  be  convicted,  on  an  indictment  for  a  specific 
offence,  of  an  attempt  to  commit  that  offence.  (4  Blac.  Com., 
p.  306,  note.)  Thus,  on  an  indictment  for  burglariously  break- 
ing and  entering  a  dwelling-house  and  stealing  the  goods 
mentioned,  the  party  may  be  acquitted  of  the  burglary,  and 
convicted  of  the  larceny,  it  being  included  in  the  charge;  but 
he  cannot  be  acquitted  of  the  burglary  and  stealing,  and  con- 
victed  of  a  burglary  with  intent  to  steal,  or  to  commit  any 
other  felony,  for  tney  are  distinct  offences.  [See  Vander- 
comb  and  Abbott's  case,  2  Leach  C.  L.,  828  to  883;  1  Russell 
on  Crimes,  831;  Com.  v.  Roby,  12  Pickering,  505,  506,  507;  4 
Blac.  Com.,  306,  note.) 

So,  on  an  indictment  for  murder,  he  cannot  be  acquitted  of  the 
murder,  and  convicted  of  an  assault  with  intent  to  murder. 
He  is  before  the  court  charged  with  a  specific  offence,  and  is 
prepared  only  to  defend  himself  against  that  charge,  and  the 
matter  therein  specified ;  he  may  entirety  rely  upon  the  evidence 
of  the  very  man  of  whose  murder  he  is  charged  to  prove  that 
no  homicide  has  been  committed.  It  would  then  be  in  viola- 
tion of  every  principle  of  law  to  convict  him,  without  warning, 
of  a  different  offence,  depending  on  different  facts  and  circum- 
stances ;  thus  the  fundamental  doctrine  of  the  law  requires  the 
proof  admissible,  much  less  the  finding  or  verdict,  to  corres- 
pond with  the  allegations,  and  to  be  confined  to  the  point  in 
issue. 

Courts  martial,  following  these  principles  of  the  common 
law,  may  also  find  a  party  guilty  of  a  minor  offence  included 
in  the  charge.  As  on  a  charge  of  desertion,  they  may  acquit 
of  that  charge,  and  find  the  party  guilty  of  "absence  without 
leave,"  for  this  offence  is  of  a  like  nature,  and  all  its  ingredi- 
ents are  included  in  the  charge,  for  absence  is  the  principal 
question  in  issue.  (Tytler,  321,  822,  823 ;  Adie,  185, 186, 187.) 
But  attempting  to  desert  is  altogether  a  distinct  offence,  de- 
pending upon  different  facts  and  circumstances,  of  which  the 
party  has  had  no  notice.  He  may  be  conscious  of  not  having 
deserted,  and  may  expect  to  establish  his  innocence  of  that 
charge  by  circumstances  and  facts  which  would  render  his 
being  guilty  of  such  an  offence  absolutely  impossible.  Then 
would  it  not  be  of  the  very  essence  of  tvranny,  in  violation  of 
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all  those  immutable  principles  of  right  and  justice  which  are 
the  foundation  of  martial  as  well  as  every  other  law,  to  find 
him  guilty,  and  to  inflict  a  punishment  for  this  other  offence 
never  before  the  court,  and  of  which  he  never  had  the  least 
time  or  notice  to  make  his  defence? 

Besides,  " absence  without  leave*  is,  by  the  British  mutiny 
act,  and  the  21st  article  of  the  act  of  Congress  for  the  gov- 
ernment of  the  army,  (April  10, 1806,  2  Stat  at  Large,  p.  362,) 
made  a  military  offence  within  the  cognizance  of  an  army  court 
martial. 

But  "  attempting  to  desert "  is  not  enumerated  by  the  arti- 
cles for  the  government  of  the  navy  as  an  offence  within  the 
cognizance  of  a  naval  court  martial.  A  naval  court  martial 
derives  its  sole  being  from,  and  is  the  mere  creature  of,  the  act 
of  Congress,  and  has  no  jurisdiction  of  any  other  offences  than 
such  as  are  therein  enumerated  as  within  their  cognizance. 
"  When  a  new  court  is  erected,  it  can  have  no  other  jurisdic- 
tion than  that  which  is  expressly  conferred,  for  a  new  court 
cannot  prescribe."    (4  Inst.,  200.) 

But  it  may  be  contended  that  the  32d  article  covers  this 
offence,  which  article  is  in  these  words:  "All  crimes  com- 
mitted by  persons  belonging  to  the  navy,  which  are  not  speci- 
fied in  the  foregoing  articles,  shall  be  punished  according  to 
the  laws  and  customs  at  sea."  Such  a  construction  would  be 
leaving  the  definition  of  crimes  "at  sea"  indeed,  and  a  shore- 
less and  uncharted  sea,  and  would  render  the  previous  minute 
enumeration  of  what  offences  might  be  tried  and  punished  by 
a  court  martial  quite  useless.  The  probable  proper  construc- 
tion to  put  on  this  article  is,  that  it  refers  to  such  offences  as 
are  not  of  sufficient  magnitude  to  be  punished  by  a  court 
martial,  and  leaves  them  to  be  punished  according  to  the 
usages  of  the  sea.  However  this  may  be,  the  offence  at  any 
rate  should  have  been  legally  brought  before  the  court  hj  a 
charge  and  specification  preferred  by  the  proper  authority, 
and  it  might  then  have  been  within  the  jurisdiction  of  the 
court  to  have  decided  whether  or  not  they  could  take  cog- 
nizance of  it  under  the  82d  article;  as  it  is,  the  cause  was 
coram  nonjudice,  and  their  judgment  and  sentence  is  not  void- 
able, but  absolutely  void.  (Hickman,  179, 149;  1  McArthur, 
171;  2  ib.,  221,  298, 199.) 

The  ground  on  which  the  judgment  of  the  House  of  Lords, 
in  the  Banbury  case,  was  held  not  to  conclude  the  question, 
"was  because  the  proper  course  had  not  been  pursued  to 
bring  the  question  of  peerage  in  judgment  before  the  Lords, 
and  therefore  it  was  coram  nQnjudice,  for  the  resolutions  of  the 
Lords,  in  that  case,  were  taken  upon  a  petition  from  the  de- 
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fendant  to  the  House  itself;  whereas,  the  proper  course  for 
the  trial  of  the  right  of  peerage  is  by  petition  from  the  claim- 
ant to  the  King,  who  thereupon  refers  it  to  the  Lords." 
"Here  was  no  judgment.  A  court  can  give  no  judgment  in  a 
thing  not  depending,  or  that  does  not  come  in  a  judicial  way 
before  the  court"  (2  Salk.,  511;  Burdett  v.  Abbott  14  East 
106;  Skinner  R.,  522,  524.)  ^  f 

"If  a  judge  of  an  ecclesiastical  court  excommunicates  a 
party  for  a  cause  of  which  he  hath  not  legal  cognizance,  or 
where  the  party  has  not  been  previously  served  with  a  cita- 
tion or  monition,  nor  had  due  notice,  an  action  lies  against 
him."  (Beaurain  v.  Scott,  3  Campbell's  R.,  388;  3  Black. 
Comm.,  101.) 

The  argument  of  Mr.  Jones  and  that  of  Mr.  CHUety  upon  the 
legality  of  using  the  penitentiary  as  the  place  of  punishment, 
are  omitted. 

Mr.  GiUett  made  the  following  points: 

First. — The  naval  court  martial  had  jurisdiction  of  the  offence 
of  which  the  plaintiff  was  convicted. 

Among  the  powers  conferred  upon  Congress  by  the  8th 
section  of  the  first  article,  are  the  following: 

"To  provide  and  maintain  a  navy. 

"  To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces." 

The  8th  amendment,,  which  requires  a  presentment  of  a 
grand  jury  in  cases  of  capital  or  otherwise  infamous  crime, 
expressly  excepts  from  its  operation  "cases  arising  in  the  land 
or  naval  forces." 

These  provisions  show  that  Congress  has-  the  power  to  pro- 
vide for  the  trial  and  punishment  of  military  and  naval 
offences  in  the  manner  then  and  now  practiced  by  civilized 
nations. 

In  the  exercise  of  the  powers  thus  conferred  upon  the  legis- 
lative department,  the  act  of  the  23d  of  April,  1820,  (2  U.  S.X., 
p.  45,)  was  passed. 

The  17th  article  of  said  act  provides — 

"And  if  any  person  in  the  navy  shall  desert,  or  entice 
others  to  desert,  he  shall  suffer  death,  or  such  other  punish- 
ment as  a  court  martial  shall  adjudge." 

The  82d  provides— 

^  All  crimes  committed  by  persons  belonging  to  the  navy, 
which  are  not  specified  in  the  foregoing  articles,  shall  be  pun- 
ished according  fo  the  laws  and  customs  in  such  cases  at  sea." 

Congres3  specified  a  limited  number  of  offences,  and  among 
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them  desertion ;  and  then,  in  the  thirty-second  article,  made 
provision  for  all  possible  cases  which  could  occur  in  the  naval 
service. 

Among  the  offences  which  may  be  committed,  is  the 
attempt  to  desert.  Desertion  is  where  a  person,  bound  by  his 
enlistment  to  remain  in  service,  in  violation  of  his  duty 
escapes  from  the  control  of  those  in  command.  An  attempt 
to  desert  is  where  the  motive  to  desert  is  conceived,  and  an 
effort  made  to  carry  it  into  effect,  but  which  is  not  fully  ac- 
complished, owing  to  the  want  of  success,  or  to  a  change  of 
purpose.  Such  an  offence  deserves  punishment  in  a  degree 
but  little  below  successful  desertion.  It  is  clearly  one  of  the 
unspecified  offences  provided  for  in  the  32d  article. 

The  35th  article  provides  for  the  appointment  of  courts 
martial.  These  courts  are  created  for  tne  purpose  of  trying 
all  cases  arising  in  the  naval  service. 

The  38th  article  provides,  that  charges  shall  be  made  in 
writing,  which  was  done  in  this  case.  It  appears,  by  the 
record,  that  the  court  was  lawfully  constituted;  that  the 
charge  was  made  in  writing;  that  Dynes  appeared  and 
pleaded  to  the  charge.  If  he  had  been  found  guilty  of  de- 
sertion, no  complaint  could  have  been  made  against  "the  con- 
viction for  want  of  jurisdiction  in  the  court.  But,  as  it 
appears  that  the  court,  instead  of  finding  him  guilty  of  the 
high  offence  of  desertion,  which  authorizes  the  punishment 
of  death,  convicted  him  of  the  inferior  offence  of  attempting 
to  commit  the  crime,  it  is  assumed  that  the  court  had  no  juris- 
diction of  the  case.     This  assumption  cannot  be  sustained. 

It  is  a  well-settled  rule,  that  wnere  a  person  is  charged  with 
a  high  offence,  he  may  be  convicted  of  a  lower  one  of  the 
same  ciass. 

In  the  People  v.  Jackson,  8  Hill  N*.  Y.  R.,  92,  Cowen,  J., 
in  delivering  the  opinion  of  the  Supreme  Court,  said : 

"The  case  is,  in  principle,  like  a  conviction  of  manslaughter 
under  an  indictment  for  murder;  or  of  simple  larceny,  under 
an  iudictment  for  burglary  or  robbery.  The  indictment 
charges  facto  enough,  and  more  than  enough,  to  make  out  a 
misdemeanor;  and  the  prosecution  in  such  case  is  never 
holden  to  fail,  merely  because  all  the  alleged  circumstances 
are  not  proved,  if  such  as  are  proved  make  out  a  crime, 
though  of  an  inferior  degree.  This  has  been  uniformly  held  by 
the  English  courts,  where  the  crime  proved  is  of  the  same  gen- 
eric character  with  that  charged;  for  instance,  where  the  proof 
is  of  an  inferior  felony,  and  tne  indictment  charges  a  higher." 

In  the  People  v.  White,  22  Wen.,  167,  176,  the  Supreme 
Court  of  New  x  ork  laid  dow  n  the  same  rule. 
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Roscoe,  in  his  work  on  Criminal  Evidence,  p.  99,  cites 
numerous  cases  to  prove  that  this  rule  is  correct  and  sound. 

The  same  principles  are  laid  down  in  Phillipps's  Evidence, 
p.  203. 

In  Chitty's  Criminal  Law,  1st  vol.,  pp.  250,  251,  the  same 
iule  is  stated,  and  many  cases  cited  to  prove  it  correct. 

These  rules  are  equally  applicable  to  court-martial  cases. 

Writers  on  courts  martial  lay  down  similar  rules. 

O'Brien  says:  "When  the  offence  named  in  the  charge 
admits  of  less  degrees  of  criminality,  the  court  may  find  the 
specification  to  amount  to  only  one  of  these  lesser  'degrees  of 
the  same  crime."    P.  265. 

.  De  Ilart  says:  "In  the  deliberation  of  the  court  upon  the 
finding  to  be  declared,  it  is  necessary  also  to  observe  the  dis- 
tinctions which  may  be  made  between  the  crime  as  alleged  in 
the  charge,  and  the  degree  of  offence  proved.  A  court  mar- 
tial, therefore,  may  in  some  instances  find  a  prisoner  guilty 
of  the  oftbnee  in  a  less  degree  than  that  stated.  For  example, 
a  prisoner  charged  with  desertion  may  be  acquitted  of  the 
charge,  and  found  guilty  of  absence  without  leave.  Here  it 
is  manifest  that  the  offence  proved  is  of  the  same  character  as 
the  one  charged,  but  differing  in  degree,  arising  from  the  in- 
tention of  the  accused  party.  So,  in  all  such,  or  similar  find- 
ings of  a  court  martial,  must  there  exist  a  kindred  nature 
between  the  offences,  as  it  would  clearly  be  a  violation  of 
justice  to  find  a  prisoner  guilty  of  a  crime  differing  in  kind, 
and  therefore  not  depending  upon  degree  of  culpability,  from 
that  with  which  he  stands  cnarged." 

"It  is  evident,  too,  that  as  a  prisoner  stands  charged  with  a 
specific  offence,  and  necessarily  defends  himself  from  the 
accusation  as  laid,  a  court  martial,  although  empowered  to 
find  him  guilty  in  a  less  degree,  cannot  find  a  higher  degree 
of  guilt  than  that  alleged  in  the  charge."    Pp.  184,  185. 

Simmons  says:  "It  is  scarcely  necessary  to  remark,  that  the 
punishments  peculiar  to  desertion  cannot  be  awarded  on  con- 
viction of  absence  without  leave,  however  aggravated;  and  that 
an  offender,  charged  with  desertion,  may  be  found  guilty  of 
the  minor  crime,  absence  without  leave,  and  receive  judgment 
accordingly."    Pp.  888,  889. 

These  authorities  show  that  the  same  rule  which  prevails  in 
the  judicial  courts  is  applied  by  military  tribunals,  where  less 
technical  nicely  prevails.  The  neat  ofnect  in  view  in  courts 
martial  is  to  secure  justice  in  the  simplest  manner  possible* 
De  Hart  says,  (p.  146,)  "The  same  technical  nicety  which 
courts  of  civil  jurisdiction  observe  in  criminal  cases  is  not  de- 
sirable or  necessary  in  the  proceedings  of  a  court  martial,  and 
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exceptions  made  to  form  or  matter  are  only  admitted  by  them 
when  such  appear  essential  to  abstract  justice."  Certainly, 
abstract  justice  does  not,  in  this  case,  require  technical  nicety. 
Justice  has  been  fully  administered,  in  a  manner  common  to 
criminal  tribunals  and  courts  martial,  and  then  no  error  has 
been  committed. 

The  authorities  above  cited  show  that,  on  a  charge  for  a 
higher  offence,  the  accused  could  be  tried  and  convicted  of  a 
less  one  of  the  same  generic  character.  Were  this  not  so,  if 
the  proof  failed  to  show  the  accused  guilty  of  the  higher  offence, 
he  would  escape  all  punishment,  as  the  trial  and  acquittal  for 
such  higher  offence  might  be  pleaded  in  bar  to  an  indictment 
for  the  inferior  one.  The  court  having  had  unquestioned  juris- 
diction in  the  case  presented  in  the  charge  and  specification 
contained  in  the  record,  it  clearly  included  whatever  could  be 
tried  under  them.  The  cases  show  that  the  accused  could  be 
tried  for  the  lesser  offence  covered  by  the  more  extensive  one, 
formally  presented  against  him.  It  follows,  that  the  court  had 
ample  jurisdiction  to  try  and  determine  it.  Having  the  author- 
ity to  try  the  plaintiff  the  decision  upon  the  question  of  his 
guilt  is  conclusive  upon  him,  and  is  not  the  subject  of  review 
in  this  court;  though,  if  it  were,  its  correctness  would  not  be 
questioned  after  reading  the  evidence. 

Second. — As  the  court  had  jurisdiction,  no  errors  committed  in  Us 
exercise  can  be  reviewed  or  corrected  by  this  court 

Courts  martial  have  original  jurisdiction  in  all  offences  com- 
mitted by  persons  in  the  naval  service,  when  convened  accord- 
ing to  law,  and  such  offences  are  brought  to  their  consideration 
in  the  manner  specified  in  the  statute.  No  reviewing  tribunal 
has  been  established,  although  the  Secretary  of  the  Navy  and 
the  President,  in  effect,  act  as  revising  officers,  where  their 
concurrence  is  required  before  the  adjudication  of  the  court 
can  be  carried  into  effect.  The  decisions  of  courts  martial  are 
as  conclusive  as  those  of  any  other  tribunal.  Their  jurisdiction 
is  general  over  a  class,  and  is  exclusive  as  to  all  naval  offences. 
Whether  they  exercise  it  wisely  or  erroneously,  while  they 
keep  within  such  jurisdiction,  is  not  the  subject  of  review  by 
other  courts.    The  matter  becomes  res  judicata. 

In  this  case,  the  question  of  the  guilt  of  the  plaintiff  is  finally 
and  conclusively  settled.  The  court  had  full  power  to  direct 
punishment.  In  some  cases  the  statute  defines  that  punish- 
ment, but  it  is  generally  left  to  the  discretion  of  the  court  tiy- 
ine  the  accused. 

The  plaintiff  insists  that  the  court  exceeded  its  jurisdiction 
in  requiring  him  to  be  imprisoned  for  six  months,  at  hard  labor, 
in  the  penitentiary  of  the  District  of  Columbia.    The  82d  arti- 
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cle  of  the  act  of  1800  is  referred  to  as  proof  of  this.  It  is  in 
these  words: 

"All  crimes  committed  by  persons  belonging  to  the  navy, 
which  are  not  specified  in  the  foregoing  articles,  shall  be  pun- 
ished according  to  the  laws  and  customs  in  such  cases  at  sea." 

It  is  contended  by  the  plaintiff,  that  the  punishment  adjudged 
is  not  according  to  the  laws  and  customs  in  such  cases  at  sea. 
But  this  does  not  appear.  Those  prescribed  in  the  statute 
itself  are  applicable  to  the  cases  therein  specified.  The  present 
case  relates  to  those  not  distinctly  enumerated  in  the  statute, 
but  to  such  as  are  authorized  by  the  laws  and  customs  in  cases 
at  sea.  Who  shall  determine  this  question?  Is  it  a  question 
of  law,  or  of  fact? 

If  it  is  a  question  of  law,  it  was  clearly  one  for  the  court 
martial  sitting  to  determine,  and  their  decision  is  final,  and  not 
reviewable  here.  It  was  the  duty  of  that  court  to  pass  upon 
this  very  question,  when  they  were  determining  the  punish- 
ment to  be  inflicted.  It  waff  clearly  within  their  jurisdiction, 
and  it  was  their  duty  to  consider  and  pass  upon  it.  They  did 
so,  and  their  decision  is  binding  upon  the  parties  to  that  trial, 
and  cannot  be  reviewed  here. 

If  it  were  a  question  of  fact,  it  was  equally  the  duty  of  the 
court  martial  to  consider  and  determine  it  upon  the  evidence 
before  them ;  and  that  determination  is  equally  conclusive  as 
if  it  were  a  question  of  law. 

It  is  clear,  that  the  question  of  punishments  authorized  by 
the  laws  and  customs  of  sea  is  one  purely  of  fact.  Such  cus- 
toms and  laws  are  not  written  in  books,  but  exist  as  matters 
of  fact,  resting  iD  tradition  and  practice.  This  court  cannot 
know  them  as  a  matter  of  law,  and  certainly  not  as  a  matter 
of  fact;  How  can  this  court  say  that  imprisonment  at  hard 
labor  is  not  a  common  punishment  for  offences,  where  not 
specified  in  the  statute,  in  case  of  offences  at  sea?  Imprison- 
ment is  clearly  one  mode  of  punishment  for  many  offences 
known  to  our  laws,  including  those  regulating  the  naval  ser- 
vice, although  not  specified  in  words.  '  There  are  some  thirty 
crimes  specified  in  the  statute,  where  the  punishment  is  within 
the  discretion  of  the  court  martial.  This  may  be,  by  being 
shut  up  in  the  hold,  or  confined  on  the  deck  of  a  ship,  or  con- 
finement at  such  place,  at  sea  or  on  land,  as  the  court  think 
S roper.  The  sentence  may  include  hard  labor  or  not,  at  the 
iscretion  of  the  court 

There  is  nothing  in  the  statute  to  show  that  the  undefined 
crimes  and  punishments  may  not  be  dealt  with  in  the  same 
manner.  No  law  or  usage  is  shown  in  the  record  on  this  sub- 
ject   It  follows,  that  there  is  no  law  or  usage  to  restrain  the 
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court  in  relation  to  the  punishment  that  may  be  inflicted  in 
the  non-enumerated  cases.  If  the  plaintiff  had  believed  that, 
in  adjudicating  the  punishment,  the  court  martial  had  exceeded 
the  customary  and  lawful  punishment  for  such  offences,  he 
should  have  framed  an  issue  of  fact  upon  that  point,  and  have 
gone  to  the  jury  upon  it,  instead  of  raising  an  issue  of  law, 
where  such  fact  cannot  be  determined.  Instead  of  doing  so, 
he  comes  here  and  asks  this  court  to  determine,  as  a  matter  of 
fact,  the  laws  and  usages  of  the  sea,  where  the  statute  has 
failed  to  define  them.  This  court  cannot  be  lawfully  called 
upon,  in  suits  of  law,  to  poss  upon  any  such  question* 
'  The  very  points  now  ip  dispute  were  legitimately  before  the 
court  martial  for  its  determination.  The  accused  could  be 
heard  upon  all  questions  of  law  and  fact.  He  gave  such  evi- 
dence, as  to  both,  as  he  saw  fit.  The  court  considered  the  case 
as  presented,  and  disposed  of  these  same  questions  as  a  part 
of  its  duty,  and  thus  they  become  finally  and  conclusively  set- 
tled; and  the  proceeding  having  been  approved  by  the  Secre- 
tary, this  court  is  bound  to  consider  them  rightfully  settled. 
But,  if  it  should  not,  still  the  adjudication  is  binding  upon  it. 
This  view  of  the  case  is  sustained  by  the  highest  authority. 

In  Martin  v.  Mott,  12  Wheat.,  pp.  19,  29,  30,  this  court  held 
that  "the  authority  to  decide  whether  the  exigencies  contem- 

?lated  in  the  Constitution  of  the  United  Stated  and  the  act  of 
Jongress  of  1795,  in  which  the  President  has  authority  to  call 
forth  the  militia  'to  execute  the  laws  of  the  Union,  suppress 
insurrections,  and  repel  invasions,'  have  arisen,  is  exclusively 
vested  in  the  President,  and  his  decision  is  conclusive  upon  all 
other  persons." 

In  Watkins  case,  3  Peters,  193,  p.  202,  the  question  of  the 
effect  of  a  judgment  was  fully  considered  in  this  court.  In 
delivering  the  opinion,  Story,  J.,  said: 

"A  judgment,  in  its  nature,  concludes  the  subject  on  which 
it  is  rendered,  and  pronounces  the  law  of  the  case.  The  judg- 
ment of  a  court  of  record,  whose  jurisdiction  is  final,  is  as  con- 
clusive on  all  the  world  as  the  judgment  of  this  court  would 
be.  It  is  as  conclusive  on  this  court  as  it  is  on  other  courts.  It 
puts  an  end  to  inquiry  concerning  the  fact,  by  deciding  it." 

In  Wilcox  v.  Jackson,  13  Peters,  498,  p.  511,  this  court, 
speaking  of  the  conclusiveness  of  judgments,  said : 

"This  proposition  is  true  in  relation  to  every  tribunal  acting 
judicially,  whilst  acting  within  the  sphere  of  their  jurisdiction, 
where  no  appellate  tnnunal  is  created;  and  even  when  there 
is  such  an  appellate  power,  the  judgment  is  conclusive  when 
it  only  comes  collaterally  into  Question,  so  long  as  it  is  unre- 
versed." 
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In  Elliott  v.  Piersol,  1  Peters,  828,  p.  840,  this  court  held: 
"Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause;  and  whether  its  decisions  be 
correct  or  otherwise,  its  judgment,  until  reversed,  is  regarded 
as  binding  in  every  other  court. " 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court 
The  plaintiff  brought  an  action  for  assault  and  battery  and 
false  imprisonment,  charging  that  the  defendant  imprisoned 
him  in  the  penitentiary  of  the  District  of  Columbia.  The  de- 
fendant pleaded  the  general  issue,  and  several  special  pleas,  in 
which  he  denied  the  force  and  injury,  and  set  up,  that  he,  as 
marshal  of  the  District  of  Columbia,  imprisoned  the  plaintiff 
by  virtue  of  the  authority  of  the  President  of  the  United  States, 
in  the  execution  of  a  sentence  of  a  naval  court  martial,  con- 
vened under  an  act  of  Congress  of  the  23d  of  April,  1800 ;  which 
sentence  was  approved  by  the  Secretary  of  the  Navy,  which 
was  final  and  absolute,  and- denying  the  jurisdiction  of  the 
court.  The  plaintiff  filed  a  retraxit,  admitting  that  there  was 
no  battery,  other  than  the  imprisonment  in  pursuance  of  the 
sentence  of  the  court  martial. 

The  charge  by  the  Secretary  of  the  Navy  was  desertion,  with 
this  specification:  "that  on  or  about  the  twelfth  day  of  Sep- 
tember,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-four,  Frank  Dynes  deserted  from  the  United  States 
ship  Independence,  at  New  York."  He  pleaded  not  guilty. 
After  hearing  the  evidence,  the  court  declared,  "We  do  find 
the  accused,  Frank  Dynes,  seaman  of  the  United  States  navy, 
as  follows :  Of  the  specification  of  the  charge,  guilty  of  attempt- 
ing to  desert ;  of  the  charge,  not  guilty  of  deserting,  but  guilty  of 
attempting  to  desert;  and  the  court  do  thereupon  sentence  the 
said  Frank  Dynes,  a  seaman  of  the  United  States  navy,  to  be 
confined  in  the  penitentiary  of  the  Districtof  Columbia,  at  hard 
labor,  without  pay,  for  the  term  of  six  months  from  the  date  of 
the  approval  of  this  sentence,  and  not  to  be  again  enlisted  in  the 
naval  service."  This  conviction  and  sentence  was  approved 
by  the  Secretary  of  the  Navy,  on  the  26th  of  September,  1854. 
The  prisoner  was  then  brought  from  New  York  to  Washing, 
ton,  in  custody;  and  the  President,  reciting  the  trial  and  sen- 
tence, made  the  following  order  upon  the  defendant,  the  mar- 
shal, in  relation  to  carrying  the  judgment  of  the  court  into 
execution.  "  The  prisoners  above  named  (the  plaintiff,  Dynes, 
being  one  among  others)  having  been  brought  to  the  city,  by 
direction  of  the  Secretary  of  the  Navy,  in  the  United  States 
steamer  Engineer,  you  are  hereby  directed  to  receive  them 
from  the  commanding  officer  of  said  vessel,  and  commit  them 
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Jo  the  penitentiary  in  the  District  of  Columbia,  in  accordance 
with  their  respective  sentences."  These  facts  formed  a  portion 
of  the  defendant's  pleas,  to  which  the  plaintiff  demurred,  point* 
ing  out  the  following  causes  of  demurrer: 

1.  Because  the  said  court  martial  had  no  jurisdiction  or  au- 
thority whatever  to  pass  such  sentence  as  that  pleaded  and  set 
forth  in  said  plea. 

2.  Because  the  sentence  is  illegal  and  void. 

3.  Because  the  President  of  the  United  States  had  no  juris- 
diction or  authority  whatever  to  write  such  a  letter  to  the  de- 
fendant as  that  pleaded  and  set  forth  in  said  plea,  nor  in  any 
manner  whatever  to  direct  the  defendant  to  commit  the  plain- 
tiff to  the  penitentiary  in  the  District  of  Columbia,  in  accord- 
ance with  said  sentence. 

4.  Because  the  said  letter,  and  the  said  directions  therein 
contained,* are  unconstitutional,  illegal,  and  void. 

5.  Because  the  said  plea  is  altogether  vicious  and  insufficient 
in  law,  and  wants  form. 

There  was  a  joinder  in  demurrer  and  judgment  for  the  de- 
fendant. 

This  presents  the  question,  whether  the  defendant,  as  mar- 
shal, was  authorized  to  execute  the  direction  to  receive  the 
plaintiff,  then  in  custody  of  the  captain  of  the  United  States 
steamer  Engineer,  to  deliver  him  to  the  keeper  of  the  peniten- 
tiary of  the  District  of  Columbia. 

The  demurrer  admits  that  the  court  martial  was  lawfully 
organized;  that  the  crime  charged  was  one  forbidden  by  law; 
that  the  court  had  jurisdiction  of  the  charge  as  it  was  made; 
that  a  trial  took  place  before  the  court  upon  the  charge,  and 
the  defendant's  plea  of  not  guilty;  and  that  upon  the  evidence 
in  the  case  the  court  found  Dynes  guilty  of  an  attempt  to  de- 
sert, and  sentenced  him  to  be  punished,  as  has  been  already 
stated;  that  the  sentence  of  the  court  was  approved  by  the 
Secretary,  and  that  by  his  direction  Dynes  was  brought  to 
Washington ;  and  that  the  defendant  was  marshal  for  the  Dis- 


l  exeputioi 

Among  the  powers  conferred  upon  Congress  by  the  8th  section 
of  the  first  article  of  the  Constitution,  are  the  following:  "to 
provide  and  maintain  a  navy ; "  "to  make  rules  for  the  govern- 
ment of  the  land  and  naval  forces."  And  the  8th  amendment, 
which  requires  a  presentment  of  a  grand  jury  in  cases  of  capital 
or  otherwise  infamous  crime,  expressly  excepts  from  its  opera- 
tion "  cases  arising  in  the  land  or  naval  forces."  And  by  the  2d 
section  of  the  2d  article  of  the  Constitution  it  is  declared  that 
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"The  President  shall  be  commander-in-chief  of  the  army  and 
navy  of  the  United  States,  and  of  the  militia  of  the  several 
States  when  called  into  the  actual  service  of  the  United  States." 

These  provisions  show  that  Congress  has  the  power  to  pro- 
vide for  the  trial  and  punishment  of  military  and  naval  offences 
in  the  manner  then  and  now  practiced  by  civilized  nations ; 
and  that  the  power  to  do  so  is  given  without  any  connection 
between  it  and  the  3d  article  of  the  Constitution  defining  the 
judicial  power  of  the  United  States;  indeed,  that  the  two 
powers  are  entirehr  independent  of  each  other. 

In  pursuance  of  the  power  just  recited  from  the  8th  section 
of  the  first  article  of  the  Constitution,  Congress  passed  the  act 
of  the  28d  April,  1800,  (2  Stat,  at  Large,  45,)  providing  rules 
for  the  government  of  the  navy.  The  17th  article  of  fiat  act 
is :  "  And  if  any  person  in  the  navy  shall  desert  or  entice  others 
to  desert,  he  shall  suffer  death,  or  such  other  punishment  as  a 
court  martial  shall  adjudge."  The  82d  article  is:  "All  crimes 
committed  by  persons  belonging  to  the  navy,  which  are  not 
specified  in  tne  foregoing  articles,  shall  be  punished  according 
to  the  laws  and  customs  in  such  cases  at  sea."  The  85th  arti- 
cle provides  for  the  appointment  of  courts  martial  to  try  all 
offences  which  may  arise  in  the  naval  service.  The  88th  arti- 
cle provides  that  charges  shall  be  made  in  writing,  which  was 
done  in  this  case.  The  court  was  lawfully  constituted,  the 
charge  made  in  writing,  and  Dynes  appeared  and  pleaded  to 
the  charge.  Now,  the  demurrer  admits,  if  Dynes  had  been 
found  guilty  of  desertion,  that  no  complaint  would  have  been 
made  against  the  conviction  for  want  of  jurisdiction  in  the 
court  jBut  as  it  appears  that  the  court,  instead  of  finding 
Dynes  guilty  of  the  high  offence  of  desertion,  which  author- 
izes the  punishment  of  death,  convicted  him  of  attempting  to 
desert,  and  sentenced  him  to  imprisonment  for  six  months  at 
hard  labor  in  the  penitentiary  of  the  District  of  Columbia,  it  is 
argued  that  the  court  had  no  jurisdiction  o~  authority  to  pass 
such  a  sentence;  in  other  words,  in  the  language  of  the  coun- 
sel of  the  plaintiff  in  error,  that  "the  finding  was  coram  non 
jwiiciy  it  being  for  an  offence  of  which  the  plaintiff  was  never 
charged,  and  of  which  the  court  had  no  cognizance.  That  the 
subject-matter  of  the  sentence,  the  punishment  inflicted,  was 
not  within  their  jurisdiction,  and  is  a  punishment  which  they 
had  no  sort  of  permission  or  authority  of  law  to  inflict.' ' 

But  the  finding  of  the  court  against  the  prisoner  was  what 
is  known- in  the  administration  of  criminal  4aw  as  a  partial  ver- 
dict, in  which  the  accused  is  acquitted  of  a  part  of  the  accusa- 
tion against  him,  and  found  guilty  of  the  residue.  As  when 
there  is  an  acquittal  on  one  count,  and  a  verdict  of  guilty  on 
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another.  Or  when  the  charge  is  ot  a  higher  degree,  including 
one  of  a  lesser,  there  may  be  a  finding  by  a  partial  verdict  of  the 
latter.  As  upon  a  charge  of  burglary,  there  may  be  a  convic- 
tion for  a  larceny,  and  an  acquittal  of  the  nocturnal  entry.  So, 
upon  an  indictment  for  murder,  there  may  be  a  verdict  of  man- 
slaughter, and  robbery  may  be  reduced  to  simple  larceny,  and 
a  battery  into  an  assault. 

The  objection  is  ingeniously  worded,  was  very  ably  argued, 
and,  we  may  add,  with  a  clear  view  and  knowledge  of  what 
the  law  is  upon  such  a  subject,  and  how  the  plaintiff's  case 
must  be  brought  under  it,  to  make  the  defendant  responsible 
on  this  action  for  false  imprisonment.  But  it  substitutes  an 
imputed  error  in  the  finding  of  the  court  foi*  the  original  sub- 
ject-matter of  its  jurisdiction,  seeking  to  make  the  marshal 
answerable  for  his  mere  ministerial  execution  of  a  sentence, 
which  the  court  passed,  the  Secretary  of  the  Navy  approved, 
and  which  the  President  of  the  United  States,  as  constitutional 
commander-in-chief  of  the  army  and  navy  of  the  United  States, 
directed  the  marshal  to  execute,  by  receiving  the  prisoner  and 
convict,  Dynes,  from  the  naval  officer  then  having  Mm  in  custo- 
dy, to  transfer  him  to  the  penitentiary,  in  accordance  with  the 
sentence  which  the  court  had  passed  upon  him.  And  this  upon 
the  principle,  that  where  a  court  has  no  jurisdiction  over  the 
subject-matter,  it  tries  and  assumes  it;  or  where  an  inferior 
court  has  jurisdiction  over  the  subject-matter,  but  is  bound  to 
adopt  certain  rules  in  its  proceedings,  from  which  it  deviates,  whereby 
the  proceedings  are  rendered  coram  nonjudice,  that  trespass  for 
folse  imprisonment  is  the  proper  remedy,  where  the  liberty  of 
the  citizen  has  been  restrained  by  process  of  the  court,  or  by 
the  execution  of  its  judgment.  Such  is  the  law  in  either  case, 
in  respect  to  the  court,  which  acts  without  having  jurisdiction 
over  the  subject-matter;  or  which,  having  jurisdiction,  disre- 
gards the  rules  of  proceeding  enjoined  by  the  law  for  its  exer- 
cise, so  as  to  render  the  case  coram  non  judice.  (Cole's  case, 
John.  W.,  171 ;  Dawson  v.  Gill,  1  East.,  64;  Smith  v.  Beucher, 
Hardin,  71;  Martin  v.  Marshall,  Hob.,  68;  Weaver  v.  Clifford, 
2  Bui.,  64;  2  Wils.,  885.)  In  both  cases,  the  law  is,  that  an 
officer  executing  the  process  of  a  court  which  has  acted  with- 
out jurisdiction  over  the  subject-matter  becomes  a  trespasser, 
it  being  better  for  the  peace  of  society,  and  its  interests  of 
every  kind,  that  the  responsibility  of  determining  whether  the 
court  has  or  has  not  jurisdiction  should  be  upon  the  officer, 
than  that  a  void  writ  should  be  executed.  Thia  court,  so  far 
back  as  the  year  1806,  said,  in  the  case  of  Wise  and  Withers, 
8  Cr.,  831,  p.  887  of  that  case,  "It  follows,  from  this  opinion, 
that  a  court  martial  has  no  jurisdiction  over  a  justice  of  the 
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peace  as  a  militiaman;  he  could  never  be  legally  enrolled; 
and  it  is  a  principle,  that  a  decision  of  such  a  tribunal,  in  a  case 
clearly  without  its  jurisdiction,  cannot  protect  the  officer  who 
executes  it.  The  court  and  the  officer  are  all  trespassers"  (2 
Brown,  124;  10  Cr.,  69;  Mark's  Rep.,  118;  8  Term  R,  424; 
4  Mass.  R.,  234.) 

I  add  two  cases  from  the  2d  of  Horace  Gray's  reports  of  the 
Supreme  Judicial  Federal  Court  of  Massachusetts,  furnished 
me  by  Mr.  Justice  Campbell,  of  Pifer  v.  Person,  120;  Clark  v. 
Whipple,  in  May  and  Kent,  410. 

But  the  case  in  hand  is  not  one  of  a  court  without  jurisdi<s 
tion  over  the  subject-matter,  or  that  of  one  which  has  neglected 
the  forms  and  rules  of  precedure  enjoined  for  the  exercise  of 
jurisdiction.  It  was  regularly  convened;  its  forms  of  pro* 
cedure  were  strictly  observed  as  they  are  directed  to  be  by  the 
statute ;  and  if  its  sentence  be  a  deviation  from  it,  which  we  do 
not  admit,  it  is  not  absolutely  void.  Whatever  the  sentence  is, 
or  may  have  been,  as  it  was  not  a  trial  by  court  martial  taking 
place  out  of  the  TTnited  States,  it  could  not  have  been  carried 
into  execution  but  by  the  confirmation  of  the  President,  haft 
it  extended  to  loss  of  life,  or  in  cases  not  extending  to  loss  of 
life,  as  this  did  not,  but  by  the  confirmation  of  the  Secretary 
of  the  Navy,  who  ordered  the  court.  And  if  a  sentence  be  so 
confirmed,  it  becomes  final,  and  must  be  executed,  unless  the 
President  pardons  the  offender.  It  is  in  the  nature  of  an  ap- 
peal to  the  officer  ordering  the  court,  who  is  made  by  the  law 
the  arbiter  of  the  legality  and  propriety  of  the  court's  sentence. 
When  confirmed,  it  is  altogether  beyond  the  jurisdiction  or 
inquiry  of  any  civil  tribunal  whatever,  unless  it  shall  be  in  a 
case  in  which  the  court  had  not  Jurisdiction  over  the  subject* 
matter  or  charge,  or  one  in  which,  having  jurisdiction  over  the 
subject-matter,  it  has  failed  to  observe  the  rules  prescribed  by 
the  statute  for  its  exercise.  In  such  cases,  as  has  just  been 
said,  all  of  the  parties  to  such  illegal  trial  are  trespassers  upon  a 
party  aggrieved  by  it,  and  he  may  recover  damages  from  them 
on  a  proper  suit  in  a  civil  court,  by  the  Verdict  of  a  jury. 

Persons,  then,  belonging  to  the  army  and  the  navy  are  not 
subject  to  illegal  or  irresponsible  courts  martial,  when  the  law 
for  convening  them  and  directing  their  proceedings  of  organ* 
ization  and  for  trial  have  been  disregarded.  In  such  cases* 
everything  which  mav  be  done  is  void — not  voidable,  but 
void;  and  civil  courts  have  never  foiled,  upon  a  proper  suit,  to 
give  a  party  redress,  who  has  been  injured  bv  a  void  process 
or  void  judgment  In  England,  it  has  been  done  by  the  civil 
courts,  ever  since  the  passage  of  the  1  Mutiny  act  of  William 
and  Mary,  ch.  5, 8d  April,  1689.  And  it  must  have  been  with 
vol.  xx.  6^ 
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a  direct  reference  to  what  the  law  was  in  England,  that  this 
court  said,  in  Wise  v.  Withers,  8  Cr.,  337,  that  in  such  a  case 
"the  court  and  the  officers  are  all  trespassers."  When  we 
speak  of  proceedings  in  a  oause,  or  for  the  organization  of  the 
court  and  for  trials,  we  do  not  mean  mere  irregularity  in  prac- 
tice on  the  trial,  or  any  mistaken  rulings  in  respect  to  evi- 
dence or  law,  but  of  a  disregard  of  the  essentials  required  by 
the  statute  under  which  the  court  has  been  convened  to  try 
and  to  punish  an  offender  for  an  imputed  violation  of  the  law. 
Courts  martial  derive  their  jurisdiction  and  are  regulated 
with  us  by  an  act  of  Congress,  in  which  the  crimes  which  may 
be  committed,  the  manner  of  charging  the  accused,  and  of 
trial,  and. the  punishments  which  may  be  inflicted,  are  ex- 
pressed in  terms;  or  they  may  get  jurisdiction  by  a  fair  deduc- 
tion from  the  definition  of  the  crime  that  it  comprehends,  and 
that  the  Legislature  meant  to  subject  to  punishment  one  of  a 
minor  degree  of  a  kindred  character,  which  has  already  been 
recognised  to  be  such  by  the  practice  of  courts  martial  in  the 
army  and  navy  services  of  nations,  and  by  those  functionaries 
in  different  nations  to  whom  has  been  confided  a  revising 
power  over  the  sentences  of  courts  martiaj.  And  when 
offences  and  crimes  are  not  given  in  terms  or  by  definition, 
the  want  of  it  may  be  supplied  by  a  comprehensive  enact- 
ment, such  as  the  32d  article  of  the  rules  for  the  government 
of  the  navy,  which  means  that  courts  martial  nave  juris- 
diction of  such  crimes  as  are  not  specified,  but  which  have 
been  recognised  to  be  crimes  and  offences  by  the  usages  in  the 
navy  of  all  nations,  and  that  they  shall  be  punished  according 
to  the  laws  and  customs  of  the  sea.  Notwithstanding  the 
apparent  indeterminateness  of  such  a  provision,  it  is  not  liable 
to  abuse;  for  what  those  crimes  are,  and  how  they  are  to  be 
punished,  is  well  known  by  practical  men  in  the  navy  and 
army,  and  by  those  who  have  studied  the  law  of  courts  mar- 
tial, and  the  offences  of  which  the  different  courts  martial  have 
cognizance.  With  the  sentences  of  courts  martial  which  have 
been  convened  regularly,  and  have  proceeded  legally,  and  by 
which  punishments  are  directed,  not  forbidden  by  law,  or 
which  are  according  to  the  laws  and  customs  of  the  sea,  civil 
courts  have  nothing  to  do,  nor  are  they  in  any  way  alterable 
by  them.  If  it  were  otherwise,  the  civil  courts  would  virtually 
administer  the  rules  and  articles  of  war,  irrespective  of  those 
to  whom  that  duty  and  obligation  has  been  confided  by  the 
laws  of  the  United  States,  from  whose  decisions  no  appeal  or 
jurisdiction  of  any  kind  has  been  given  to  the  civil  magistrate 
or  civil  courts.  But  we  repeat,  if  a  court  martial  has  no  juris- 
diction over  the  subject-matter  of  the  charge  it  has  been  conyened 
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to  try,  or  shall  inflict  a  punishment  forbidden  by  the  law,  though 
its  sentence  shall  be  approved  by  the  officers  having  a  revisory 
power  of  it,  civil  c<mrts  may,  on  an  action  by  a  party  aggrieved 
Dy  it,  inquire  into  the  want  of  the  court's  jurisdiction,  and  give 
him  redress.  (Ilarman  v.  Tappenden,  1  East.,  555;  as  to  min- 
isterial officers,  Marshall's  case,  10  Cr.,  76;  Morrison  y.  Sloper, 
Wells,  30;  Parton  v.  Williams,  B.  and  A.,  330;  and  as  to  jus- 
tices of  the  peace,  by  Ld.  Tenterdcn,  in  Bastcn  v.  Carew,  3  B. 
and  C,  653 ;  Mules  v.  Calcott,  6  Bins,  85.) 

Such  is  the  law  of  England.  By  the  mutiny  acts,  courts 
martial  have  been  created,  with  authority  to  try  those  who  are 
a  part  of  the  army  or  navy  for  breaches  of  military  or  naval 
duty.  It  has  been  repeatedly  determined  that  the  sentences 
of  those  courts  are  conclusive  in  any  action  brought  in  the 
courts  of  common  law.  But  the  courts  of  common  law  will 
examine  whether  courts  martial  have  exceeded  the  jurisdiction 
given  them,  though  it  is  said,  "  not,  however,  after  the  sen- 
tence has  been  ratified  and  carried  into  execution."  (Grant  v. 
Gould,  2  H.  Black,  69;  Ship  Bounty,  1  East,  318;  Shalford's 
case,  1  East,  813;  Mann  v.  Owen,  9  B.  and  C,  595;  in  the 
matter  of  Poe,  5  B.  and  A.,  681,  on  a  motion  for  a  prohibition.) 
A  judge,  or  any  person  acting  by  authority  as  such,  where  he 
has  over  the  subject-matter,  and  over  the  person,  a  general 
jurisdiction  which  he  nas  not  exceeded,  will  not  be  liable  to 
have  his  judgment  examined  in  an  action  brought  against  him- 
self; but  if  jurisdiction  be  wanting  over  the  subject-matter, 
and  over  the  person,  such  judgment  would  be  examinable. 
(Hammond  0.  fiowel,  1  Mod.,  1§4;  Garnett  v.  Ferrand,  6  B. 
and  C,  611;  Moslyn  v.  Fabugas,  Cow.,  172;  Bonham's  case, 
8  Co.,  114;  Greenwell  v.  Burwell,  1  LeRov,  454;  by  Holt,  C. 
J.,  lLeRoy,  470;  Lumley  v.  Lance,  2  LeKoy,  767;  Basten  v. 
Carew,  8  B.  and  C,  649.  The  preceding  cited  cases  relate  to 
judges  of  record.  As  to  judges  not  of  record,  ecclesiastical 
judges,  Acherly  v.  Parkerson,  8  M.  and  8.,  411.  Commis- 
sioners of  court  of  bequests,  Aldridge  v.  Haines,  2  B.  and  Ad., 
895.  As  to  returning  officer  of  election,  Ashby  v.  White,  2 
Ld.  Raym.j  941;  Cullen  v.  Morris,  2  Start,  577.) 

In  this  case,  all  of  us  think  that  the  court  which  tried  Dynes 
had  jurisdiction  over  the  subject-matter  of  the  charge  against 
him ;  that  the  sentence  of  the  court  against  him  was  not  for- 
bidden by  law;  and  that,  having  been  approved  by  the  Secre- 
tary of  the  Navv  as  a  fair  deduction  from  the  17th  article  of 
the  act  of  April  23d,  1800,  and  that  Dynes  having  been  brought 
to  Washington  as  a  prisoner  by  the  direction  ofthe  Secretary, 
that  the  President  ofthe  United  States,  as  constitutional  com- 
mander-in-chief of  the  army  and  navy,  and  in  virtue  of  his 
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constitutional  obligation,  that  "He  shall  take  care  that  the 
laws  be  faithfully  executed,"  violated  no  law  in  directing  the 
marshal  to  receive  the  prisoner  Dynes  from  the  officer  com- 
manding the  United  States  steamer  Engineer,  for  the  purpose 
of  transferring  him  to  the  penitentiary  of  the  District  of  Co- 
lumbia; and,  consequently,  that  the  marshal  is  not  answerable 
in  this  action  of  trespass  and  false  imprisonment 

We  affirm  the  judgment  of  the  Circuit  Court. 

Mr.  Justice  McLean  dissented. 
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Cooper,  Charles  Vauohan,  and  James  Metcalf. 

This  court  has  no  jurisdiction,  under  the  25th  section  of  the  judiciary  act  of  1789, 
of  the  question  whether  or  not  a  law  of  a  State  is  in  opposition  to  the  Constitu- 
tion of  that  State. 

Therefore,  where  it  is  alleged  that  the  Constitution  of  a  State  declares  that  private 

Sroperty  shall  not  he  taken  for  public  uses,  and  that  the  highest  court  of  the 
tate  has  sustained  the  validity  of  a  law  which  violates  this  constitutional  pro- 
vision, this  court  has  no  power  to  review  that  decision. 

The  fifth  article  of  the  amendments  of  the  Constitution  of  the  United  States"  was 
intended  to  prevent  the  Government  of  the  United  States  fVbm  taking  private 
property  for  public  uses  without  just  compensation,  and  was  not  intended  as  a 
restraint  upon  the  State  Governments. 

A  law  of  the  State  of  Mississippi,  for  improving  the  navigation  of  a  river  which 
empties  itself  into  the  Mississippi*  is  not  in  conflict  with  the  act  of  Congress 
providing  for  the  admission  of  that  State  into  the  Union,  which  act  guaranties 
the  tree  navigation,  of  the  Mississippi  river. 

Being  admitted  upon  a  footing  of  equality  with  the  other  States,  the  State  of 
Mississippi  had  the  rightful  power  to  change  the  channels  or  courses  of  rivers 
within  the  interior  of  the  State,  for  purposes  of  internal  improvement 

And,  moreover,  the  law  in  question  does  not  propose  to  affect  the  navigation  of 
the  Mississippi  river,  but  only  a  small  stream  running  into  it 

This  case  was  brought  up  from  the  High  Court  of  Errors 
and  Appeals  of  the  State  of  Mississippi,  by  a  writ  of  error 
issued  under  the  25th  section  of  the  judiciary  act 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Benjamin  for  the  plaintiff  in  error,  and 
Mr.  Carlisle  for  the  defendants.  There  was  also  a  brief  filed 
by  Mr.  Yerger  for  the  plaintiff  in  error,  and  by  Mr.  Badger  and 
Mr.  Carlisle  for  the  defendants. 

The  points  made  on  behalf  of  the  plaintiff  in  error  are  taken 
from  the  brief  of  Mr.  Yerger : 

I.  There  is  no  doubt  of  the  jurisdiction  of  the  court  of  equity 
upon  the  case  stated  by  the  bill.  (4  Cush.  Bra.,  86;  8  Wend. 
Bep.,  686;  2  John.  Ch.  Rep.,  165;  .6  Paige's  Rep.,  262.)   * 
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II.  Apart  from  any  public  or  private  nuisance,  the  bill  al- 
leges special  injury  to  the  complainant,  which  is  within  the 
principle  of  the,  above-cited  decisions,  and  others  hereinafter 
cited. 

HL  We  contend  that  the  act  of  1850  is  unconstitutional. 
First,  because  it  provides  no  compensation  to  the  complainant; 
and,  secondly,  that  it  is  void,  because  prohibited  by  the  ordi- 
nance of  Congress. 

1.  As  to  its  unconstitutionality.  The  land  of  complainant 
is  on  the  waters  of  Old  river  and  the  Narrows.  The  water 
runs  through  it.  This  is  not  a  navigable  stream,  according  to 
common-law  meaning  of  the  term.  But  a  grant  of  land  on  or 
bounded  by  such  a  stream  as  this,  passes  the  right  to  the  land 
to  the  middle  of  the  stream.  The  use  of  the  water  also,  as  an 
incident,  passes  by  a  grant,  and  is  as  sacred  a  right  jas  the  land 
itself.  (Sfce  Morgan  v.  Reading,  3  Smedes  and  Mar. ; '  2  John. 
Ch.  Rep.,  165.) 

Where  a  grant  of  land  is  on  a  stream  above  the  ebb  and  flow 
of  the  tide,  the  land  passes,  and  the  water  also,  subject  only 
to  the  right  of  the  public  to  navigate  it.  The  use  of  the  water 
is  a  part  of  the  freehold.  (Angel  on  Water-courses,  pp.  1 — 11, 
12,  18—29;  Co.  Litt.,  4;  2  Brown  Com.,  142;  Bullen  v.  Ray- 
nells,  2  N.  Ham.,  255.)         >  . 

In  all  cases,  above  the  ebb  and  flow  of  the  tide,  a  right  of 
property  in  the  water  passes  with  a  grant  of  the  land,  and  it 
cannot  be  divested  or  taken  away,  without  compensation,  as 
the  above  authorities  show. 

The  case  from  Harrington's  Rep.,  and  from  2  Peters  Rep., 
were  cases  of  navigable  waters  according  to  common  law,  as 
the  cases  show,  in  which  case  there  can  be  no  individual  right 
to  the  water. 

In  the  case  in  8  Cowen,  146,  the  only  injury  to  plaintiff  was 
the  temporary  erection  of  bridges  to  build  the  pier,  and  that  it 
was  like  materials  used  in  building,  it  might  be  a  temporary 
inconvenience  to  a  neighbor,  &c.    (See  pages  150  and  151.) 

It  may  be  said  that  the  principle  of  tne  common  law,  as  to 
stftoams  where  the  tide  ebbs  and  flows,  applies  to  the  waters 
of  the  Mississippi  and  the  streams  which  flow  into  it. 
.  But  this  was  the  great  point,  argued  most  laboriously,  and 
decided  by  the  High  Court  of  Mississippi,  in  the  case  of  Mor- 
gan v.  Reading,  3  8m.  and  Mar.,  866,  and  numerous  other 
authorities  are  against  it.  (See  also  Gardner  v.  Village  of 
Newberry,  2  John.  Ch.  Rep.,  165 ;  Belknap  t?.  Belknap,  2  John. 
Ch.,  468;  8  Paige  Rep.,  577;  1  Dev.  Rep.,  121;  6  Paige  Rep., 
262;  4  Mason,  879.) 

IV.  But  the  ordinance  of  Congress  also  prevents  the  Legis* 
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lature  from  obstructing  the  navigation  of  the  Mississippi  and 
its  waters.  It  may  improve  them,  but  it  cannot  obstruct,  by 
damming  up  the  water,  or  diverting  it  from  its  natural  course, 
so  as  to  entirely  deprive  its  navigation.  (Hutchinson's  Code, 
55,  57,  59.) 

The  case  in  1  McLean's  Rep.  is  directly  in  point.  It  decides 
that  a  private  injury  must  be  alleged;  that  the  mere  fact  of  a 
right  to  navigate,  without  using  or  intending  to  use  the  right, 
and  without  private  injury  alleged,  would  not  do.  But  when 
the  navigation  was  obstructed,  and  a  private  injury  was  alleged, 
equity  would  interfere.  (See  pages  843,  844,  846,  850,  851, 
852,  358.) 

Act  of  1819,  p.  106,  declares  Homochitto  navigable,  and  the 
bill  alleges  that  from  time  immemorial  the  grantors  of  plaintiff 
and  himself  used  the  water  to  supply  this  place,  and  to  trans- 
port cotton  and  supplies  to  and  from  his  place. 

Mr.  Carlisle,  after  commenting  upon  the  points  presented  by 
the  counsel  for  the  plaintiff  in  error,  presented  the  following 
view  of  the  case: 

The  jurisdiction  of  this  court  is  assumed  upon  the  allegation, 
which  the  plaintiff  in  error  is  to  maintain,  that  the  statute  of 
Mississippi  is  unconstitutional ;  because  it  purports  to  authorize 
the  taking  of  private  property  for  public  use,  without  just  com- 
pensation; and  because  it  is  repugnant  to  the  4th  section  of 
the  act  of  1st  March,  1817,  (3  Stat,  849.) 

But  the  bill  does  not  show  any  case  of  taking  private  prop- 
erty for  jmblic  use.  The  complaint  is  of  an  apprehended  con- 
sequential iqjuiy,  resulting  from  diverting  the  waters  of  the 
Homochitto.  No  land  of  the  complainant  lies  on  that  river. 
It  is  a  navigable  river,  lying  wholly  within  the  territorial  limits 
of  the  State  of  Mississippi.  As  such,  it  is  subject  to  the  power 
exercised  by  this  statute;  and  its  waters  are  not  the  subject  of 
private  property  in  any  sense  of  the  words  "private  property" 
in  the  Constitution,  or  in  any  sense  which  can  interfere  with 
the  full  exercise  of  the  power  in  question,  according  to  the  dis- 
cretion of  the  Legislature.  If  the  plaintiff  in  error  suffer  loss 
through  the  lawful  exercise  of  this  public  power,  it  is  damnum 
absque  injuria. 

Least  of  all  fit  is  submitted)  can  a  party  so  situated  restrain 
by  injunction  tne  exercise  of  such  a  power. 

As  to  the  supposed  conflict  with  the  act  of  1817,  the  obvious 
answer  is,  that  the  statute  is  not  to  obstruct  the  Homochitto, 
but  to  improve  its  navigation.  "  Old  river  and  the  Narrows  " 
are  not  "navigable  rivers  and  waters,"  in  the  meaning  of  that 
act.    Besides,  even  if  they  were,  it  is  submitted  that  the  plain- 
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tiff  in  error,  upon  the  case  made  by  his  bill,  would  hare  no 
standing  either  at  law  or  in  equity,  and  has  no  right  to  call 
upon  this  court  to  pronounce  upon  the  constitutionality  of  the 
statute  of  Mississippi. 

Mr.  Justice  DAINIEL  delivered  the  opinion  of  the  corirt 

Upon  a  writ  of  error  to  the  High  Court  of  Errors  and  Ap- 
peals of  the  State  of  Mississippi,  under  the  authority  of  the 
25th  section  of  the  act  of  Congress  of  September  24th,  1789, 
"establishing  the  judicial  courts  of  the  TMted  States. 

The  plaintiff  in  error,  by  his  bill*  in  the  State  court,  alleged 
that  he  is  the  owner  of  a  large  and  valuable  plantation  in  the 
State  of  Mississippi,  situated  on  what  is  called  Old  river,  being  a 
former  bed  of  the  Mississippi  river,  but  which  was  cut  off  and 
made  derelict  by  a  change  in  the  course  of  the  Mississippi  in 
the  year  1796.  That  the  Homochitto  river,  in  said  State, 
empties  its  waters  into  the  said  Old  river  at  a  point  above,  or 
north  of,  the  complainant's  plantation,  and  at  low  stages  of 
the  waters  of  the  Mississippi  the  waters  of  the  Homochitto 
pass  around  through  the  bed  of  Old  river,  and  out  by  the  nar- 
rows thereof  into  the  Mississippi.  That  the  flow  of  the  waters 
of  the  Homochitto  removes  the  deposits  of  mud  occasioned  by 
the  overflow  of  the  Mississippi,  and  thus  keeps  open  the  out- 
let of  Old  river,  to  the  great  advantage  of  the  complainant,  and 
of  others  similarly  situated  on  Old  river. 

That  the  Legislature  of  Mississippi,  by  a  law  approved  on 
the  5th  of  March,  1850,  entitled  "An  act  regulating  and  defi- 
ning the  powers  of  the  commissioners  of  Homochitto  river," 
appointed  the  defendants  commissioners  for  the  purpose  of 
"improving  the  navigation  of  the  Homochitto  river,  and  any 
outlet  from  the  same,  through  Old  river  and  Buffalo  bayou  to 
the  Mississippi  river,  and  for  removing  any  obstructions  in 
said  streams,  and  excavating  and  digging  a  canal  unto  the 
Buffalo  from  the  Homochitto  river,  or  from  Old  river  into  the 
Buffalo."  That  said  canal  commences  on  Old  river  below  the 
mouth  of  the  Homochitto  river,  and  above  the  lands  of  the 
complainant,  and  will  neither  begin,  pass  through,  nor  termi- 
nate upon,  the  lands  of  the  complainant  That  the  complain- 
ant and  his  grantors  have  ever  enjoyed  and  used  the  waters 
flowing  through  his  and  their  lands,  for  agricultural  and 
domestic  purposes,  and  for  navigation  in  transporting  their 
crops  to  markets,  and  receiving  supplies  therefrom ;  first  when 
Ola  river  was  a  part  of  the  Mississippi,  and  since  the  cut-off 
in  i.796,  bv  the  waters  supplied  to  Old  river  from  the  Homo- 
chitto, and  the  back  waters  of  the  Mississippi  in  time  of  floods. 
That,  by  the  said  laws  of  Mississippi,  no  compensation  is  provided 
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for  the  injury  to  be  done  to  the  complainant  by  the  diversion  of 
the  waters  or  the  Honlochitto  and  Old  river  from  the  lands  of 
complainant,  and  the  destruction  of  the  navigation  which  said 
waters  afford  to  his  plantation,  because  said  canal  or  contem- 
plated outlet  is  not  to  be  made  upon  the  complainant's  lands. 
The  bill  of  the  complainant  then  charged  that  the  laws  of  Mis- 
sissippi are  invalid  for  having  omitted  to  provide  compensation 
for  the  injury  to  be  inflicted  by  them  upon  the  complainant, 
and  are,  by  mat  omission,  in  violation  of  the  fundamental  laws 
both  of  the  United  States  and  of  the  State  of  Mississippi,  the 
Constitutions  of  both  of  which  declare  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation 
being  made  therefor;  and  are  also  in  violation  of  the  act  of 
Congress  of  March  1st,  1817,  authorizing  the  people  of  Missis- 
sippi to  form  a  Constitution,  and  of  the  ordinance  passed  on 
the  15th. of  August,  1817,  in  pursuance  of  the  act  of  Congress, 
both  the  act  of  Congress  and  ordinance  providing  that  the 
Mississippi  river,  and  the  navigable  rivers  leading  into  the 
same,  shall  be  common  highways,  and  forever  free,  as  well  to 
the  inhabitants  of  Mississippi  as  to  other  citizens  of  the  United 
States. 

To  this  bill  a  demurrer  was  interposed  by  the  defendants  in 
error,  and  the  cause  having  been  carried  to  the  High  Court  of 
Errors  and  Appeals  of  Mississippi,  bv  that  court  the  demurrer 
was  sustained,  and  the  bill  dismissed,  with  costs. 

The  correctness  or  incorrectness  of  the  decree  of  the  Iligh 
Court  of  Errors  and  Appeals  is  the  subject  of^ inquiry  and  de- 
cision now  before  this  court.  In  the  prosecution  of  our  inquiry, 
it  is  proper  to  disembarrass  it  of  matters  with  which  it  has 
been  attempted  to  associate  or  surround  it;  matters  having  no 
just  connection  therewith,  and  the  introduction  of  which  tends 
only  to  obstruct  and  obscure  the  elucidation  of  truth. 

Thus  it  is  charged  in  the  complainant's  bill,  that  the  law 
authorizing  the  improvement  of  the  Homochitto  river  is  void, 
because  it  violates  the  Constitution  of  Mississippi,  by  omitting 
to  provide  a  compensation  for  the  injury  which  might  be 
done  to  individuals  by  carrying  that  law  into  effect;  the 
Constitution  of  the  State  having  declared  that  private  prop- 
erty shall  not  be  taken  for  public  use  without  just  com- 
pensation being  made  therefor.  In  answer  to  this  charge 
it  is  sufficient  to  state,  that  this  court  never  has,  and  does 
not,  assume  the  right  to  pronounce  authoritatively  upon 
the  wisdom  or  justice  of  the  legislation  of  Hie  States,  when 
operating  upon  their  own  citizens,  and  upon  subjects  of  prop- 
erty clearly  within  their  own  territory  and  appropriate  cogni- 
zance, except  so  far  as  the  Constitution  of  the  United  States 


DECEMBER  TERM,  1857.  89 

Wither*  t.  Buckley  et  al 

expressly,  or  by  inevitable  implication,  may  have  made  it  the 
duty  of  this  court  to  control  the  action  of  the  State  Govern- 
ments. Nor  has  it  been  deemed  the  province  of  this  court  to 
abrogate  or  overrule  the  interpretation  put  upon  their  own  re- 
spective statutes  by  the  courts  of  the  several  States,  whether 
such  interpretation  had  reference  to  the  ordinary  rights  of  per- 
son or  property,  or  to  the  nature  and  extent  of  the  legislative 
powers  vested  by  the  Constitutions  of  the  several  States,  and 
their  coincidence  with  acts  of  legislation  performed  under  the 
delegation  of  those  powers.  These  are  functions  wisely  and 
necessarily  left  by  this  court  untouched  in  the  State  tribunals, 
the  assumption  of  which  by  the  Federal  judiciary,  as  it  would 
embrace  every  matter  upon  which  the  Governments  of  the 
States  could  operate,  would,  in  effect,  amount  to  the  annihila- 
tion of  those  Governments;  The  doctrine  of  this  court  as  here 
stated  has  been  clearly  affirmed. 

In  the  case  of  Jackson  v.  Lamphire,  in  3d  of  Peters,  on  page 
289  of  that  volume,  this  court  has  declared  that  it  "has  no 
authority  on  a  writ  of  error  from  a  State  court  to  declare  a 
State  law  void  on  account  of  its  collision  with  a  State  Consti- 
tution, it  not  being  a  case  embraced  in  the  judiciary  act,  which 
alone  gives  power  to  issue  a  writ  of  error  to  the  State  court." 
This  court  say,  "that  they  will  therefore  refrain  from  express- 
ing any  opinion  on  the  points  made  by  counsel  in  relation  io 
the  Constitution  of  New  York."  See  also  the  ruling  of  this 
court  upon  the  construction  of  State  laws,  in  the  cases  of  Polk's 
Lessee  v.  Wendal  et  al.,  in  9th  Cranch,  p.  87,  and  of  the  West 
,  River  Bridge  Company  t;.  Bix  et  al.,  6  How.,  p.  507.  The  con- 
formity, therefore,  to  the  State  Constitution,  of  the  statute  ap- 
pointing the  commissioners  of  the  Homochitto  river,  and  pre- 
scribing their  powers  and  duties,  was  a  question  appropriately 
belonging  to  the  State  court,  and  its  decision  of  that  question 
is  not  properly  subject  to  re-examination  here. 

The  statute  of  Mississippi  is  next  assailed,  on  the  charge 
that  it  violates  the  5th  article  of  the  amendments  of  the  Con- 
stitution of  the  United  States,  of  which  the  clause  in  the  Con- 
stitution of  Mississippi,  relied  on  by  the  plaintiff  in  error,  is  a 
literal  transcript  In  this  charge  is  instanced  another  effort  to 
confuse  and  obstruct  the  only  legitimate  inquiry  arising  on 
the  record  before  us,  viz:  that  which  relates  to  the  authority 
of  the  High  Court  of  Errors  and  Appeals  of  Mississippi,  for 
their  decree  pronounced  in  this  cause. 

To  every  person  acquainted  with  the  history  of  the  Federal 
Government,  it  is  familiarly  known,  that  the  ten  amendments 
first  engrafted  upon  the  Constitution  had  their  origin  in  the 
apprehension  that  in  the  investment  of  powers  made  by  that 
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instrument  in  the  Federal  Government,  the  safety  of  the  States 
and  their  citizens  had  not  been  sufficiently  guarded.  That 
from  this  apprehension  arose  the  chief  opposition  shown  to  the 
adoption  of  the  Constitution.  That,  in  order  to  remove  the 
cause  of  this  apprehension,  and  to  effect  that  security  which  it  was 
feared  the  original  instrument  had  foiled  to  accomplish,  twelve 
articles  of  amendment  were  proposed  at  the  first  session  of  the 
first  Congress,  and  the  ten  first  articles  in  the  existing  series 
of  amendments  were  adopted  and  ratified  by  Congress  and  by 
the  States,  two  of  the  twelve  proposed  amendments  having 
been  rejected.  The  amendments  thus  adopted  were  designed 
to  be  modifications  of  the  powers  vested  in  the  Federal  Gov- 
ernment, and  their  language  is  susceptible  of  no  other  rational, 
literal,  or  verbal  acceptation.  In  this  acceptation  this  court 
has  repeatedly  and  uniformly  expounded  those  amendments  in 
cases  having  reference  to  retroactive  statutes,  to  the  right  of 
eminent  domain,  to  the  execution  of  plans  for  internal  im- 
provement; in  opposition  to  which,  the  clause  in  the  fifth  arti- 
cle of  the  amendments  of  the  Constitution  has  been  urged.  In 
all  such  cases,  this  court  has  ruled,  that  the  clause  in  ques- 
tion was  applicable  to  the  Federal  Government  alone,  and 
not  to  the  States,  except  so  far  as  it  was  designed  for  their 
security  against  Federal  power.  Indeed,  so  full,  so  emphatic, 
and  conclusive,  is  the  doctrine  of  this  court,  as  promulged 
by  the  late  Chief  Justice  Marshall,  in  the  case  of  Baron  v.  The 
Mayor  and  City  Council  of  Baltimore,  in  the  7th  of  Peters, 
pp.  247-8,  that  it  would  seem  to  require  nothing  less  than  an 
effort  to  unsettle  the  most  deliberate  and  best-considered  con- 
clusions of  the  court,  to  attempt  to  shake  or  disturb  that  doc- 
trine. An  extract  from  the  reasoning  of  the  Chief  Justice,  so 
full,  so  unanswerable  on-  this  point,  may  not  be  unfruitful  of 
benefit  as  a  guide  to  the  future.  After  statin?  that  the  case 
was  brought  Defore  the  court  in  virtue  of  the  25th  section  of 
the  judiciary  act,  the  Chief  Justice  proceeds:  "The  plaintiff 
in  error  contends  that  it  comes  within  that  clause  of  the  5th 
amendment  to  the  Constitution  which  inhibits  the  taking  of 
private  property  for  public  use  without  just  compensation.  He 
insists  that  this  amendment,  being  in  favor  of  the  liberty  of 
the  citizen,  ought  to.be  so  construed  as  to  restrain  the  legisla- 
tive power  of  a  State,  as  well  as  that  of  the  United  States.  If 
this  proposition  be  untrue,  the  court  can  take  no  jurisdiction 
of  the  cause. 

"  The  question  thus  presented  we  think  of  great  importance, 
Dut  not  of  much  difficulty. 

"The  Constitution  was  ordained  and  established  by  the  peo- 
ple of  the  United  States  for  themselves;  for  their  own  govern- 
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ment,  and  not  for  the  government  of  the  individual  States. 
Each  State  established  a  Constitution  for  itself,  and  in  that 
Constitution  provided  such  limitations  and  restrictions  on  the 
powers  of  its  particular  Government  as  its  judgment  dictated. 
The  people  of  the  United  States  framed  such  a  Government 
for  the  U  nited  States  as  they  supposed  best  adapted  to  their 
situation,  and  best  adapted  to  promote  their  interests.  The 
powers  they  conferred  on  this  Government  were  to  be  exer- 
cised by  itself;  and  the  limitations  on  power,  if  expressed  in 
general  terms,  are  naturally,  and  we  think  necessarily,  appli- 
cable to  the  Government  created  by  the  instrument.  They 
are  limitations  of  power  granted  by  the  instrument  itself;  not 
of  distinct  Governments,  framed  by  different  persons,  and  for 
different  purposes. 

"If  these  propositions  be  correct,  the  fifth  amendment  must 
be  understood  as  restraining  the  power  of  the  General  Gov- 
ernment, not  as  applicable  to  the  States.  In  their  several  Con- 
stitutions they  have  imposed  such  restrictions  on  their  respect- 
ive Governments  as  their  own  wisdom  suggested ;  such  as  they 
deemed  most  proper  for  themselves.  It  is  a  subject  on  which 
they  judge  exclusively,  and  with  which  others  interfere  no  far- 
ther than  they  are  supposed  to  have  a  common  interest." 

Again,  adverting  to  the  causes  which  led  to  the  proposal 
and  adoption  of  the  amendments  of  the  Constitution,  the  same 
judge  remarks,  ib.,  p.  250 — and  these  remarks  embrace  the 
whole  series  of  articles  adopted — "In  almost  every  Convention 
in  which  the  Constitution  was  adopted,  amendments  to  guard 
against  the  abuse  of  power  were  recommended.  These  amend- 
ments demanded  security  against  the  apprehended  encroach- 
ments of  tho  General  Government;  not  against  those  of  the 
local  Governments. 

"In  compliance  with  a  sentiment  thus  generally  expressed, 
ta  quiet  fears  thus  extensively  entertained,  amendments  were 
proposed  by  the  required  majority  in  Congress,  and  adopted 
by  the  States.  These  amendments  contain  no  expression  in- 
dicating an  intention  to  apply  them  to  the  State  Governments. 
This  court  cannot  so  apply  them."  (Vide  also  the  cases  of 
Fox  v.  The  State  of  Ohio,  5  How.,  411,  and  of  The  West  River 
Bridge  Company  v.  Dix  et  al.,  6  How.,  507.) 

From  the  aforegoing  view,  it  follows  that  neither  the  Con- 
stitution and  laws  of  Mississippi,  as  interpreted  by  the  High 
Court  of  that  State,  nor  the  provision  of  the  fifth  article  of 
the  amendments  of  the  Federal  Constitution,  as  construed  by 
this  court,  can  have  any  just  applicability  to  the  legitimate  in- 
quiry now  before  us. 

The  remaining  objection  to  the  decree  of  the  High  Court  of 
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Errors  and  Appeals — that  which  is  most  directly  pertinent  to 
the  present  controversy — is  that  founded  upon  the  allegation, 
that  the  .law  of  Mississippi,  of  March  5th,  1850,  creating  the 
board  of  commissioners  of  the  Homochitto,  for  the  purpose  of 
improving  the  navigation  of  that  river,  and  of  any  outlet  from 
the  same  through  Old  river  and  Buffalo  bayou  to  the  Missis- 
sippi, and  for  excavating  a  canal  into  the  Buffalo  from  the 
Homochitto,  or  from  Old  river  to  the  Buffalo,  is  a  violation 
of  the  act  of  Congress  of  the  1st  of  March,  1817,  authorizing 
the  people  of  the  Mississippi  Territory  to  form  a  Constitution, 
which  act  declares  "that  the  Mississippi  river,  and  the  naviga- 
ble rivers  and  waters  leading  into  the  same,  shall  be  common 
highways,  and  forever  free  as  well  to  the  inhabitants  of  the 
State  ot  Mississippi  as  to  other  citizens  of  the  United  States." 

In  considering  this  act  of  Congress  of  March  1st,  1817,  it  is 
unnecessary  to  institute  any  examination  or  criticism  as  to  its 
legitimate  meaning,  or  operation,  or  binding  authority,  farther 
than  to  affirm  that  it  could  have  no  effect  to  restrict  the  new 
State  in  any  of  its  necessary  attributes  as  an  independent  sov- 
ereign Government,  nor  to  inhibit  or  diminish  its  perfect 
equality  with  the  other  members  of  the  Confederacy  with 
which  it  was  to  be  associated.  These  conclusions  follow  from 
the  very  nature  and  objects  of  the  Confederacy,  from  the  lan- 
guage of  the  Constitution  adopted  by  the  States,  and  from  the 
rule  of  interpretation  pronounced  by  this  court  in  the  case  of 
Pollard's  Lessee  v.  Hogan,  3  How.,  p.  223.  The  act  of  Con- 
gress of  March  1st,  1817,  in  prescribing  the  free  navigation  of 
the  Mississippi  and  the  navigable  waters  flowing  into  this 
river,  could  not  have  been  designed  to  inhibit  the  power  in- 
separable from  every  sovereign  or  efficient  Government,  to 
devise  and  to  execute  measures  for  the  improvement  of  the 
State,  although  such  measures  might  induce  or  render  neces- 
sary phanges  in  the  channels  or  courses  of  rivers  within  the 
interior  of  the  State,  or  might  be  productive  of  a  change  in 
the  value  of  private  property.  Such  consequences  are  not  un- 
frequently  and  indeed  unavoidably  incident  to  public  and  gen- 
eral measures  highly  promotive  of  and  absolutely  necessary 
to  the  public  good.  And  here  it  may  be  asked,  whether  the 
law  complained  of,  and  the  measures  said  to  be  in  contempla- 
tion for  its  execution,  are  in  reality  in  conflict  with  the  act  of 
Congress  of  March  1st,  1817,  with  respect  either  to  the  letter 
or  the  spirit  of  the  act?  On  this  point  may  be  cited  the  case 
of  Veazie  et  al.  v.  Moor,  in  14  How.,  568. 

By  the  allegations  of  the  bill  it  appears  that  this  trace  or 
channel,  which  is  distinguished  by  the  appellation  of  Old  river, 
is  not  in  fact,  and  never  was,  a  separate  navigable  river.    It 
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was  once  the  bed  or  channel  of  the  Mississippi,  but,  by  natural 
causes,  the  latter  many  years  since  changed  its  bed  or  course, 
thereby  rendering  derelict  the  former  bed  or  channel,  which 
would"  bo  wholly  without  water,  except  what  occasionally  is 
forced  into  it  from  freshets  in  the  Mississippi,  and  that  which 
is  received  from  the  current  of  the  Homochitto.  "With  no 
propriety  of  language,  then,  can  it  be  pretended  that  the  con- 
templated communication  between  the  Homochitto  and  the 
Buffalo  bayou  would  be  the  violation  of  a  law  which  declares 
that  the  waters  of  the  Mississippi,  and  the  navigable  rivers  and 
waters  leading  into  the  same,  shall  be  common  highways,  and 
forever  free  as  well  to  the  inhabitants  of  the  State  as  to  other 
citizens  of  the  United  States.  Old  river  was  once  the  bed  or 
a  portion  of  the  Mississippi,  but  never  a  separate  navigable 
river  flowing  into  the  Mississippi.  Any  improvement,  there- 
fore, in  the  facilities  of  reaching  the  Mississippi  by  another 
river,  cannot  be  an  obstruction  in  what  never  was,  in  any  cor- 
rect sense  of  the  phrase,  a  navigable  river  leading  or  flowing 
into  the  Mississippi. 

But,  for  argument,  let  it  be  conceded  that  this  derelict  chan- 
nel of  the  Mississippi,  called  Old  river,  is  in  truth  a  navigable 
river  leading  or  flowing  into  the  Mississippi;  it  would  by  no 
means  follow  that  a  diversion  into  the  Buffalo  bayou  of  waters, 
in  whole  or  in  part,  which  pass  from  Homochitto  into  Old 
river,  would  be  a  violation  of  the  act  of  Congress  of  March  1st, 
1817,  in  its  letter  or  its  spirit;  or  of  any  condition  which  Con- 
gress had  power  to  impose  on  the  admission  of  the  new  State. 
It  cannot  be  imputed  to  Congress  that  they  ever  designed  to 
forbid,  or  to  witnholdfrom  the  State  of  Mississippi,  the  power 
of  improving  the  interior  of  that  State,  by  means  either  of  roads 
or  canals,  or  by  regulating  the  rivers  within  its  territorial 
limits,  although  a  plan  of  improvement  to  be  adopted  might 
embrace  or  affect  the  course  or  the  flow  of  rivers  situated 
within  the  interior  of  the  State.  Could  such  an  intention  be 
ascribed  to  Congress,  the  right  to  enforce  it  maybe  confidently 
denied.  Clearly,  Congress  could  exact  of  the  new  State  the 
surrender  of  no  attribute  inherent  in  her  character  as  a  sov- 
ereign independent  State,  or  indispensable  to  her  equality  with 
her  sister  States,  necessarily  implied  and  guarantied  by  the 
very  nature  of  the  Federal  compact.  Obviously,  and  it  maj 
be  said  primarily,  among  the  incidents  of  that  equality,  is 
the  right  to  make  improvements  in  the  rivers,  water-courses, 
and  highways,  situated  within  the  State.  Thus  situated,  as 
appears  on  the  face  of  the  bill,  are  the  derelict  bed  of  the  Mis- 
sissippi, .called  Old  river,  the  Homochitto  river,,  the  Buffalo 
bayou,  and  the  line  of  the  canal  by  which  it  is  proposed  that 
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the  two  last  shall  be  united  for  the  more  easy  and  certain  ac- 
cess to  the  Mississippi. 

The  act  of  the  Legislature  of  Mississippi,  therefore,  is  strictly 
within  the  legitimate  and  even  essential  powers  of  the  State, 
is  in  violation  of  neither  the  Constitution  nor  laws  of  the 
United  States,  and  presents  no  conjuncture  or  aspect  by  which 
this  court  would  be  warranted  to  supervise  or  control  the  de- 
cree of  the  High  Court  of  Errors  ana  Appeals  of  Mississippi. 
We  are  therefore  of  the  opinion  that  the  decree  of  that  court 
be  affirmed. 


David  A.  Secombe  et  al.  v.  Franklin  Steele. 

»h    94 

*aS?  So  When  a  transcript  of  a  record  of  another  court  was  attached  to  the  answer  as  an 
90h  466     exhibit,  and  portions  of  it  particularly  referred  to,  and  the  record  of  the  entire 
ym  4J4     case  pleaded,  a  decree,  certified  by  the  clerk,  which  had  been  executed  by  the 
184    77     parties,  must  be  considered  as  part  of  the  record,  although  it  had  not  the  signa- 
ture of  the  judge.    The  signature  of  the  judge  is  not  the  only  evidence  by  which 
a  decree  can  be  authenticated. 
Ptoperty  was  agreed  to  be  sold,  and  the  payment  was  to  be  made  by  a  deposit  of 
the  price  in  one  of  two  banks,  in  Boston,  and  a  certificate  delivered  to  the  vend- 
or.   The  vendee  made  the  deposit  in  another  bank,  in  Boston,  and  tendered 
the  certificate  to  the  vendor,  within  the  time  limited,  and  the  vendor  having  re- 
fused to  receive  it,  he  tendered  the  purchase-money  and  interest,  and  that  being 
refused,  he  filed  his  bill  for  a  specific  performance,  and  paid  the  money  into 
court    Held,  under  the  circumstances,  to  be  sufficient. 
Creditors  of  the  vendor,  who  recovered  judgments  and  sold  the  property,  pending 
a  suit  for  a  specific  performance,  in  which  the  purchase-money  had  been  paid 
into  court,  are  not  necessary  parties  to  the  suit,  nor  are  the  purchasers  at  the 
sheriff's  sole  under  such  judgments. 
Under  a  statute  of  Minnesota,  the  court  of  chancery  might  divest  the  title  of  the 
defendant  in  the  land,  without  requiring  him  to  make  a  conveyance. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Supreme 
Court  of  the  Territory  of  Minnesota. 

By  stipulation  of  counsel,  Secombe  was  made  the  represent- 
ative of  numerous  other  parties  engaged  in  a  common  cause. 

The  chronological  history  of  the  case  was  this. 

In  the  latter  part  of  1851,  suits  were  pending  between  Steele 
and  Arnold  W.  Taylor,  with  regard  to  their  respective  inter- 
ests in  a  parcel  of  land  near  St  Anthony's  Falls,  of  which  they 
were  tenants  in  common. 

On  the  17th  of  January,  1852,  Taylor  executed  his  bond  of 
conveyance  of  the  property  to  Steele,  for  the  consideration  of 
twenty-five  thousand  dollars,  one  thousand  of  which  was  to  be 
paid  in  cash,  and  the  remaining  twenty-four  to  be  deposited  to 
the  credit  of  Taylor,  within  sixty  days,  in  the  Merchants'  or 
Suffolk  Bank,  in  Boston. 

On  the  19th  of  January,  1852,  this  bond  of  conveyance  was 
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recorded  in  the  proper  office,  under  the  following  provisions 
of  the  Minnesota  Revised  Statutes,  chap.  47,  p.  215 : 

"Sec.  1.  All  bonds,  contracts,  or  agreements,  concerning 
any  interest  in  lands  in  this  Territory,  made  in  writing  under 
seal,  attested  by  one  or  more  witnesses,  and  acknowledged 
before  some  person  authorized  by  law  to  take  acknowledgments 
of  deeds,  may  be  recorded  in  the  office  of  the  register  of  deeds 
of  the  county  where  the  land  lies." . 

"  Sec.  3.  Each  and  every  bond,  contract,  or  agreement,  made 
and  recorded  according  to  the  provisions  of  the  first  section  of 
this  chapter,  shall  be  notice  to,  and  take  precedence  of,  any 
subsequent  purchaser  or  purchasers,  and  shall  operate  as  a  lien 
upon  the  lands  therein  described,  according  to  its  import  and 
meaning." 

One  of  the  questions  which  arose  in  the  case  was  with  ref- 
erence to  the  import  and  meaning  of  the  bond. 

It  was  alleged  by  Steele  that,  on  the  lTth  of  March,  }852, 
he  tendered  to  the  Suffolk  Bank,  and  also  to  the  Merchants' 
Bank,  in  Boston,  the  sum  of  twenty-four  thousand  dollars,  and 
requested  a  certificate  of  deposit  therefor;  but  that  each  of  the 
banks  refused  to  receive  the  money.  In  consequence  of  such 
refusal,  he  deposited  the  money  in  the  Bank  of  Commerce,  at 
Boston,  and  received  a  certificate  of  deposit  from  that  bank. 
On  the  5th  of  May,  1852,  he  tendered  this  certificate  to  Tay- 
lor, who  refused  to  receive  it  or  to  execute  a  deed  of  convey- 
ance. 

On  the  25th  of  May,  1852,  Steele  filed  a  bill  in  eouity,  (that 
form  of  proceeding  not  having  been  then  abolished,)  praying 
for  a  specific  performance  of  his  contract  with  Taylor,  and  paid 
into  court  the  sum  of  $24,240.  He  also  obtained  an  injunction 
prohibiting  Taylor  from  selling  or  encumbering  the  property, 
sc.  Taylor  answered  the  bill,  and  moved  to  dissolve  the  in- 
junction, which  motion  was  overruled,  and  the  case  stood  for 
hearing  upon  bill  and  answer  in  July,  1852. 

During  the  winter  of  1852-'3,  whilst  the  cause  was  pending 
as  above  described,  Secombe  and  other  creditors  of  Taylor 
obtained  judgments  against  him,  sued  out  executions  which 
were  levied  upon  the  property  included  in  his  bond  to  Steele, 
and  at  the  sheriff's  sale  the  plaintifls  in  error  became  pur- 
chasers, receiving  deeds  for  their  respective  purchases. 

In  March,  1853,  Secombe  and  the  other  purchasers  peti- 
tioned to  be  admitted  as  parties  to  defend  the  suit  against  Tay- 
lor, which  petition  was  granted,  and  a  certain  time  given  for 
the  filing  of  their  answer?. 

In  April,  1853,  Steele  moved  to  vacate  this  order  and  dis- 
miss the  petitions. 
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Affidavits  were  filed  on  both  sides,  and  on  the  4th  of  May, 
1853,  the  order  was  vacated,  and  the  petitions  dismissed. 

From  this  order,  Seeombe  took  an  appeal  to  the  Supreme 
Court  of  the  Territory. 

On  the  same  4th  of  May,  a  decree  was  made  by  the  court, 
whereby  Taylor  was  ordered  to  execute  conveyances  to  Steele, 
and  the  sum  of  $24,240,  which  had  been  deposited  in  court, 
was  ordered  to  be  paid  to  Taylor.  This  decree  was  founded 
on  the  consent  of  Steele  and  lay  lor,  filed  in  court. 

Pending  the  above  appeal,  Steele  instituted  the  suit  now 
under  the  consideration  of  this  court  against  Seeombe  and  fif- 
ty-three other  persons,  who  claimed  under  the  sheriff's  sales, 
ft  was  an  action  at  law,  brought  under  a  local  statute,  by  way 
of  petition.  The  plaintiff  was  in  possession,  and  brought  the 
suit  against  the  persons  who  claimed  an  .estate  or  interest  in  the 
property.  The  petition  was  constructed  like  a  bill  in  chancery, 
and,  after  reciting  the  facts  in  the  case,  concluded  thus :  "  where- 
fore the  plaintiff  demands  judgment,  determining  the  title  to 
the  said  real  estate  so  conveyed  to  him  by  the  said  Arnold  "W". 
Taylor  to  be  in  the  plaintiff,  and  requiring  the  defendants,  re- 
spectively, to  release  their  said  adverse  claims  to  estates  or  in- 
terests therein  to  the  plaintiff,"  &c. 

The  defendants  answered ;  the  plaintiff  demurred ;  the  court 
sustained  the  demurrer,  and  gave  the  defendants  leave  to  file 
An  amended  answer. 

The  amended  answer  introduced  the  record  of  the  former 
suit ;  when  the  plaintiff'  moved  ^  strike  out  all  that  part  of  the 
answer,  and  demurred  to  the  residue.  The  court  sustained 
the  motion  and  demurrer,  and  gave  judgment  for  the  plaintiff 
which  on  appeal  was  affirmed  by  the  Supreme  Court  of  the 
Territory. 

A  writ  of  error  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Carlisle  ancj  Mr.  Badger  for  the  plain- 
tiffs in  error,  and  by  Mr.  Cashing  and  Mr.  Gittet  for  the  de- 
fendants. 

The  points  made  by  the  counsel  for  the  plaintiffs  in  error 
were  the  following: 

I.  That  Taylor's  estate  in  the  lands  was  the  subject  of  Bxe- 
cution ;  and  that  the  same  passed  to  the  plaintiffs  in  error,  in 
respective  parcels,  subject  to  whatever  equity  Steele  might 
establish  in  the  then  pending  suit  in  equity.  It  was  the  legal 
estate  which  was  seized  and  sold.  But  even  if  it  were  other- 
wise, it  was  still  the  subjecf  of  execution.    (Revised  Statutes, 
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p.  368,  sec.  91— p.  846,  sec.  139— p.  361,  sees.  76,  77;  2  Story's 
Eq.  Jur.,  sees.  1049-'50-'51.) 

H.  That  the  title  thus  acquired  was  "by  operation  of  law," 
or,  in  other  words,  by  involuntary  assignment;  and  therefore 
not  even  a  decree  thereafter  passed  against  Taylor  would  have 
affected  such  title;  his  assigns,  by  operation  of  law,  not  being 
parties  to  the  same.  (Story  Eq.  PL,  sec.  842  and  notes — sec. 
351  and  note;  Sedgwick  v.  Cleaveland,  7  Paige,  290;  Boring 
v.  Lemmon,  5  H.  and  J.,  225;  Bennet  v.  Williams,  5  Ohio,  462; 
Deas  v.  Thorn,  3  J.  R.,  548;  Storm  v.  Davenport,  1  Sandr.  C. 
R.,  135.) 

m.  That,  by  virtue  of  the  title  so  acquired,  the  plaintiffs  in 
error  were  subrogated  to  Taylor's  rights  in  respect  of  the  pur- 
chase-money, in  the  event  of  Steele's  equity  upon  the  lands 
being  established.  Therefore,  they  had  an  "adverse  claim, 
estate,  or  interest,"  in  the  lands,  which  was  to  be  "  determined  " 
in  this  suit.  For  the  lands  stood  as  security  for  the  purchase- 
money,  and  they  holding  the  legal  titles  could  not  be  decreed 
to  convey,  or  otherwise  be  divested  of  the  same,  without  their 
consent,  except  on  payment  of  the  purchase-money.  (Moyer 
v.  Hinman,  17  Barb.  S.  C.  Rep.,  137,  and  cases  cited  by  the 
court  in  that  case;  Tomlinson  v.  Blackburn  et  al.,  2  Iredell's 
Ea.  Rep.,  p.  509,  and  cases  then  cited  by  the  court.) 

IV.  In  met  there  was  no  decree  even  against  Taylor.  What 
is  erroneously  printed  as  part  of  the  record,  under  title  of 
"Copy  of  consent  for  decree,"  and  "Copy  of  decree,"  never 
were  part  of  the  record,  nor  in  this  cause  for  any  purpose.  But 
if  such  decree,  by  consent,  had  been  passed,  it  would  have 
been,  in  effect,  the  mere  act  of  the  parties.  It  is  for  this  rea- 
son that  no  rehearing  or  appeal  lies  in  such  case.  (Webb  v. 
Webb,  8  Swan,  868;  Lansing  v.  Alb.  Ins.  Co.,  Hopk.,  102; 
Bradish  v.  Gee,  Amb.,  229;  Harrison  r<  Ramsey,  2  Ves.,  288; 
Belt's  Supp.,  413.) 

Disregarding  these  principles,  the  court  below  so  proceeded 
as  to  debar  these  plaintiffs  in  error  from  setting  up  any  "adverse 
claim,  estate,  or  title,"  in  these  lands,  whether  by  reason  of  de- 
fect in  Steele's  equity,  or  by  way  of  holding  the  legjal  titles  as 
security  for  the  purchase-money;  and  this  in  a  suit  brought 
against  them  "to  determine,  such  adverse  claim,  estate,  or 
title,"  and  while  their  appeal  was  pending  from  the  decree  . 
dismissing  their  petitions  in  the  original  suit  between  Taylor 
and  Steele. 

The  special  errors  which  have  led  to  this  result,  and  which 
are  now  assigned,  are  as  follows:  # 

1st.  The  Supreme  Court  of  Minnesota  erred,  in  that  it  did 
not  reverse  the  order  of  the  District  Court  in  this  suit,  grant- 
vol.  xx.        .   7 
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ing  the  motion  of  the  plaintiff,  Steele,  to  strike  out  portions 
of  the  answer  of  Seeombe,  (by  stipulation  answering  for  all 
the  defendants.) 

a.  The  first,  fourth,  fifth,  and  eighth  portions  of  the  said 
answer,  stricken  out  by  the  said  order,  were  directly  responsive 
to  allegations  contained  in  the  plaintiff's  complaint,  tendering 
material  issues  necessary  to  be  decided  in  order  to  the  "  deter- 
mining the  adverse  claim,  estate,  or  interest,"  of  the  defendants ; 
for  which  purpose,  only  the  action  was  authorized  by  Btatute, 
(ubi  supra,)  and  even  if  not  absolutely  material,  they  were  issues 
tendered  by  the  plaintiff*  and  it  was  not  for  him  to  object  that 
the  defendants  occupied  the  ground  which  he  had  opened. 

b.  The  second  portion  of  the  said  answer,  so  stricken  out, 
tendered  to  the  plaintiff  a  material  issue.  The  action  being 
"for  the  purpose  of  determining  such  adverse  claim,  estate,  or 
interest,"  it  is  difficult  to  perceive  how  the  defendants  could  be 
denied  the  right  to  show  that  the  land  which  they  had  pur- 
chased was  clear  of  the  pretended  equity  of  Steele.  This  por- 
tion of  the  answer  was  equivalent  to  a  plea  of  non-performance 
of  the  conditions  of  the  bond,  and  whether  such  plea  was  true 
or  false,  in  fact,  was  the  very  matter  to  be  tried,  lJut  the  court 
refused  to  allow  any  such  issue  to  be  made. 

c.  The  sixth  ancl  seventh  portions,  so  stricken  out,  alleged 
fraud  and  collusion  between  Steele  and  Taylor,  to  defraud  and 
defeat  the  creditors  of  Taylor,  and  purchasers  at  the  sheriff's 
sale;  and  were  therefore  proper  to  be  inquired  into,  in  law  and 
fact,  as  at  once  impeaching  the  plaintiff's  alleged  right,  and 
fortifying  the  defendants'  titles. 

2d.  The  said  court  erred,  in  that  they  did  not  reverse  the 
order  and  judgment  of  the  District  Court  sustaining  the  demur- 
rer to  the  residue  of  the  defendants'  answer. 

a.  The  first  special  cause  of  demurrer  assigned,  is  to  the 
effect  that  the  bond  to  convey,  on  condition*  performed,  vested 
such  a  title  in  Steele  as  absolutely  precluded  these  plaintiffs  in 
error  from  setting  up  any  "adverse  claim,  estate,  or  title."  in 
the  land,  whether  as  free  of  the  pretended  equity  of  Steele,  or 
(conceding  it)  as  security  for  the  payment  of  the  purchase- 
money.  This  pretension  is  based  upon  the  supposed  effect  of 
the  recording  of  the  bond.  But  it  is  evident  that  the  record 
has  no  other  effect  than  that  of  constructive  notice  of  the  con- 
tents of  the  bond. 

b.  The  second  cause  assigned  is,  that  the  answer  assumes 
that  the  title  of  Steele  is  founded  upon  the  proceedings  in 
equity;  whereas,  the  demurrer  asserts  that  it  is  wholly  inde- 
pendent of  that  suit.  This  is  shown  to  be  erroneous,  if  the 
principles  hereinbefore  asserted  are  correct.    Although  Steele's 
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alleged  equity  was  founded  on  the  bond,  his  right  to  the  lands 
upon  which  the  plaintiffs  in  error  held  this  "adverse  claim,  es- 
tate, or  interest/'  was  not  determined,  unless  it  was  determined 
in  that  suit.  And  if  they  had  such,  "adverse  claim,  estate,  or 
interest,"  it  is  evident  that  there  was  never  any  adjudication 
thereon,  since  they  were  dismissed  from  that  suit,  and  their 
appeal  from  that  decree  was  still  pending. 

c.  The  third  cause  assigned  is,  that  whereas  the  answer  sets 
up  that  there  was  no  decree  as  against  Taylor,  yet  it  appears 
from  the  "paper-book,"  exhibited  with  the  answer,  that  there 
was  such  a  decree.  But  it  will  be  observed  that  it  is  only 
certain  specified  papers  which  are  referred  to  in  the  answer, 
and  reference  is  made  to  the  paper-book  for  true  copies  of  these 
only.  Besides,  it  has  already  been  shown  that  this  was  only 
the  form  of  a  decred,  not  signed  or  enrolled;  and  that  even  if 
it  had  been  signed  or  enrolled,  it  was  by  consent,  and  is  only 
the  act  of  the  parties;  and  that  it  could  not  affect  the  "adverse 
claim,  estate,  or  interest,"  of  the  plaintifts  in  error,  which  was 
the  subject-matter  of  this  suit. 

The  counsel  for  the  defendant  in  error  maintained  the  fol- 
lowing propositions: 

1.  The  agreement  between  Steele  and  Taylor  for  the  sale 
of  the  land  was  a  bona  file  and  fair  transaction,  and  is  unim- 
peachod,  and  constituted  a  valid  lien  upon  said  ltod,  and 
Steele's  interest  therein  was  unaffected  by  the  purchase  of  Se- 
eombe and  others. 

2.  That  Steele  performed  the  agreement  on  his  part,  and 
the  title  in  him  became  complete  upon  the  execution  of  the 
deeds  to  him  by  Taylor. 

8.  That  Steele  paid  Taylor  the  full  face  of  the  agreement  is 
not  denied,  but  is  admitted  by  the  pleadings  and  proved  by 
the  record  attached  to  the  defendants'  answer,  and  especially 
by  their  petitions  to  share  in  the  money  paid  into  court  by 
Steele  for  Taylor. 

4.  That  the  deeds  from  Taylor  to  Steele  conform  to  the 
terms  of  the  agreement  and  the  requirement  of  the  decree. 

5.  Under  the  decree,  the  title  was  perfect  without  the  execu- 
tion of  the  deeds. 

6.  The  pleadings  in  the  equity  case,  and  also  in  this  suit, 
show  facts  upon  which  a  court  of  equity  would  compel  a  per- 
formance by  Taylor  of  his  agreement  to  convey  to  Steele. 

7.  That  at  the  time  of  the  sheriff's  sales,  under  which  the 
defendants  claim,  Taylor  had  no  estates  in  the  land  which  he 
could  have  transferred,  the  land  belonging  to  Steele,  and  the 
purchase-money  to  Taylor,  the  claim  of  the  latter  upon  the 
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land  being  that  of  security  for  the  payment  of  the  purchase- 
money. 

8.  The  answers  of  the  defendants  present  no  material  issua- 
ble facts. 

9.  That  there  is  nothing  before  this  court  except  the  ques- 
tions arising  upon  the  answers  after  being  amended  by  the 
order  of  the  court,  the  final  judgment  being  upon  the  remain- 
ing portions  of  the  answer. 

10.  That  the  decree  in  the  suit  between  Steele  and  Taylor 
cannot  be  impeached  collaterally,  but  only  by  direct  pro- 
ceedings. 

11.  ihat  the  defendants  had  no  right  to  intervene  in  the 
equity  suit. 

12.  No  appeal  will  lie  from  the  motion  to  strike  out  portions 
of  the  defendants'  answers. 

13.  Every  material  fact  to  show  the  right  of  Steele  to  the 
land  is  admitted  in  this  case,  and  no  fact  set  up  in  the  answers 
shows  any  right  in  the  defendants. 

14.  From  the  admitted  facts  in  this  case,  if  Taylor  had  con- 
veyed to  the  defendants,  instead  of  to  Steele,  the  latter,  on  the 
performance  of  the  agreement  now  shown  by  him,  could  have 
compelled  them  to  convey  to  him. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

This  cause  comes  before  this  court  upon  a  writ  of  error  to 
the  Supreme  Court  of  the  Territory  of  Minnesota. 

The  defendant  in  this  court  (Steele)  instituted  a  suit  in  the 
District  Court  of  Ramsey  county,  Minnesota  Territory,  against 
fifty-four  defendants,  to  determine  the  validity  of  their  "  claim," 
"estate,"  or  "interest,"  in  certain  real  property  at  St.  An- 
thony's Falls,  in  that  couuty,  of  which  he  was  possessed,  and 
in  which  he  claimed  to  have  an  estate  in  fee  simple,  under  cer- 
tain conveyances,  which  are  appended  to  his  complaint.  This 
complaint  shows  that,  in  1849,  the  plaintiff  ana  Arnold  W. 
Taylor  were  tenants  in  common  of  a  parcel  of  land  which  in- 
cludes the  property  i  n  dispute,  and  so  occupied  it  until  1852.  A 
portion  was  laid  off  into  town  lots,  some  of  which  were  sold; 
expensive  mills  and  other  improvements  were  projected  and 
partially  completed  on  it;  and  controversies  arose,  and  suits 
were  pending  between  them,  when  the  parties,  in  January, 
1852,  came  to  an  agreement  of  sale.  By  this  agreement,  Tay- 
lor contracted  to  sell  to  the  plaintiff  his  interest  in  the  real 
{>roperty  unsold,  and  the  money  and  securities  taken  for  the 
ots  sold,  for  the  sum  of  twenty-five  thousand  dollars,  and  upon 
the  condition  that  the  plaintiff  should  acquit  him  from  the 
payment  of  a  certain  demand,  and  assume  his  liabilities  on 
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certain  contracts  for  labor  and  building  materials.  Of  this  sum, 
one  thousand  dollars  were  to  be  paid  presently,  and  the  remain* 
der  was  to  be  paid  in  sixty  days  from  the  date,  at  the  Mer- 
chants' or  Suffolk  Bank,  at  Boston,  and  a  certificate  of  deposit 
famished  to  Taylor  at  St.  Anthony's  Falls;  and  in  case  of  a 
default,  the  deposit  of  one  thousand  dollars  was  to  be  a  forfeit. 
But  if  the  payment  was  made  in  the  manner  stipulated,  con- 
veyances were  to  be  executed  by  Taylor;  and  meanwhile  he 
was  to  remain  in  the  possession  of  the  mill.  The  conveyances 
referred  to  in  these  articles  were  not  executed  until  May,  1853, 
and  purport  to  have  been  made  in  obedience  to  a  decree  of  the 
District  Court  of  Ramsey  county,  in  a  suit  commenced  by 
"Steele  against  Taylor. 

The  complaint  of  Steele  against  the  fifty-four  defendants  is, 
that  they  claimed  an  "estate,"  "interest,"  or  "right,"  in  that 
property,  have  from  time  to  time  declared  that  they  were 
owners  thereof,  and  have  executed  conveyances  for  a  portion, 
and  offer  to  sell  or  dispose  of  other  parts,  contrary  to  the  right 
of  the  plaintiff. 

The  object  of  the  suit  is,  to  relieve  the  title  of  the  plaintiff 
from  the  mischief  of  these  adverse  claims;  to  quiet  his  posses- 
sion by  means  of  a  decretal  order  requiring  the  defendants  to 
release  them,  or,  in  case  of  their  failure  to  do  so,  that  the  judg- 
ment of  the  court  may  stand  and  be  recorded  in  its  stead.  This 
proceeding  is  authorized  by  the  revised  statutes  of  Minnesota, 
ch.  74,  sec.  1. 

The  twelve  persons  who  are  plaintiffs  in  this  court,  and  were 
defendants  in  the  District  Court,  appeared  there,  and  severally 
claimed  title  to  parcels  of  land  included  in  the  conveyances  of 
Taylor  to  the  plaintiff.  Their  claims  respectively  rest  upon 
the  facts,  that  between  November,  1852,  and  April,  1853,  judg- 
ments were  rendered  against  Taylor  in  the  District  Court, 
upon  which  executions  issued,  and  levies  and  sales  were  made 
of  those  parcels  before  May,  1853,  in  the  regular  course  of 
judicial  proceeding.  At  these  sales  the  defendants  were  either 
purchasers  or  derive  title  from  such  persons. 

The  defendants  aver  that  their  title  is  paramount  to  that  of 
the  plaintiff;  for  that  the  plaintiff  is  not  entitled  to  any  benefit 
from  the  articles  of  agreement  executed  by  Taylor,  in  January, 
1852,  and  then  recorded,  because  he  failed  to  comply  with 
the  obligation  to  pay  twenty-four  thousand  dollars  as  agreed 
to  by  him. 

And  to  avoid  the  recitals  in  the  deeds,  to  the  effect  that  they 
were  executed  under  a  decretal  order  of  the  court,  they  say 
that  in  May,  1852,  the  plaintiff  filed  a  bill  in  the  District  Court, 
to  compel  Taylor  to  a  specific  performance  of  the  contract  of 
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January  preceding.  That  upon  the  bill  the  judge  made  an 
order  for  the  payment  of  the  twenty-four  thousand  dollars  into 
court  bv  Steele;  and,  upon  the  fulfilment  of  this  fiat,  that  an 
injunction  should  issue  to  restrain  Taylor  from  selling,  con- 
veying, or  encumbering  the  property,  or  in  anywise  intermed- 
dling with  it  That  an  injunction  and  subpoena  issued,  and 
that  Taylor  appeared,  answered,  $nd  unsuccessfully  moved  to 
dissolve  the  injunction,  in  July,  1852.  That  no  other  act  was 
done  by  the  plaintiff  until  April,  1858,  when  the  rights  of  the 
defendants  had  attached  by  those  purchases  from  the  sheriff. 
That  in  March,  1858,  the  defendants  applied  to  the  District 
Court  to  be  made  defendants  in  the  cause,  which  application 
was  finally  unsuccessful,  and  that  the  plaintiff  aud  Taylor  then 
fraudulently  closed  their  controversy  by  a  decree  rendered  by 
consent,  under  which  the  conveyances  were  made,  and  that 
their  object  was  to  defeat  the  claims  of  these  defendants. 

That,  by  this  arrangement,  the  terms  of  the  contract  of  Jan- 
uary, 1852,  were  not  adhered  to,  and  that  the  twenty-four 
thousand  dollars  were  not  paid  as  stated  in  the  deed. 

It  was  a  question  in  the  District  Court,  as  well  as  in  this 
court,  whether  the  decree  and  the  agreement  leading  to  it,  that 
form  a  part  of  the  record  here,  properly  belong  to  the  case. 
The  defendants  in  the  District  Court  maintained  that  it 
was  pleaded  by  them.  They  are  found  in  an  exhibit  to  the 
answers — an  exhibit  which  purports  to  be  a  transcript  from  a 
record  in  the  Supreme  Court  of  Minnesota,  as  furnished  on  an 
appeal  from  the  District  Court  of  Minnesota  by  the  defendants, 
upon  the  decree  disallowing  their  claim  to  be  made  defendants. 
Portions  of  this  transcript  are  referred  to  in  the  answers,  as 
forming  material  papers  in  the  chancery  suit,  and  the  whole 
suit  is  referred  to  in  the  answers  to  support  its  allegations; 
and  it  is  specifically  set  up  and  pleaded.  We  think,  therefore, 
that  the  record  of  that  suit,  as  it  appears  in  the  exhibit,  must 
be  taken  as  authentic,  in  deciding  upon  the  sufficiency  of  the 
answer  as  a  bar  to  the  plaintiff's  complaint.  The  decree  pur- 
ports to  have  been  made  by  the  court ;  it  is  formal,  and  dis- 
poses of  the  cause,  and  is  only  defective  in  not  having  the 
signature  of  the  judge.  But  it  comes  from  the  legal  custody, 
has  been  accepted  by  the  parties,  and  acted  on  by  them;  and 
was  certified  to  the  Supreme  Court  of  the  Territory,  as  a  paper 
in  the  cause.  We  do  not  regard  the  signature  of  the  judge  as 
indispensable  to  its  authenticity.  The  statute  that  directs 
the  signature  must  be  considered  as  directory;  and  other  evi- 
dence to  establish  its  verity  as  a  record  of  the  court  may  be 
considered. 

In  the  District  Court,  the  plaintiff  moved  to  strike  out  por- 
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tione  of  the  answer,  for  insufficiency  and  on  other  grounds,  and 
demurred  to  the  residue.  His  motion  and  demurrer  were  sus- 
tained, and  a  final  decree  rendered  for  the  plaintiff.  This  de- 
cree was  affirmed  on  appeal  to  the  Supreme  Court,  and  the 
defendants  in  that  court  prosecute  their  writ  of  error  to  this 
court.  The  statutes  of  Minnesota  prescribe :  "That  the  court 
must  in  every  stage  of  an  action  disregard  any  error  or  defect 
in  the  pleadings  and  proceedings  which  does  not  affect  the 
substantial  rights  of  the  adverse  party,  and  no  judgment  can 
be  reversed  or  affected  by  reason  of  such  error  or  defect."  The 
question  to  an  appellate  court  in  the  present  case  is,  do  the 
answers  of  the  defendants,  as  pleaded  by  them,  disclose  a  valid 
claim  to  the  property  in  dispute,  so  as  to  bar  the  petition  of  the 
plaintiff  for  relief?  No  objection  is  taken  to  the  validity  of 
the  contract  of  January,  1852,  between  the  parties,  Steele  and 
Taylor.  The  record  of  that  contract  is  notice  to  subsequent 
purchasers ;  and  Steele,  by  the  statutes  of  the  Territory,  was 
entitled  to  have  "precedence  of"  them,  and  "a  lien  upon  the 
land,  according  to  the  import  and  meaning  of  the-  contract." 
(Kev.  Stat.,  ch.  47,  sec.  3.) 

It  is  not  denied  that  the  plaintiff  paid  one  thousand  dollars 
at  the  execution  of  the  contract,  nor  that  the  twenty-four  thou- 
sand dollars  were  paid  within  sixty  days  into  a  bank  at  Bos- 
ton— a  bank  of  solvency  and  credit — nor  that  a  certificate  of 
deposit  within  a  reasonable  time  afterward  was  offered  to 
Taylor,  at  St.  Anthony's  Palls;  nor  that,  upon  his  refusal  to 
take  the  latter,  the  money  and  interest  were  immediately  ten- 
dered to  him ;  and,  upon  a  farther  refusal,  that  relief  was  sought 
from  a  court  of  chancery,  whose  order  for  the  payment  of  the 
money  into  court  was  promptly  complied  with.     The  precise 

f  rounds  of  complaint  are,  that  neither  the  Merchants'  nor 
uftblk  Bank  was  made  the  depository  of  the  money;  and  a 
certificate  from  one  of  them  has  never  been  tendered  to  Taylor,* 
and  that  he  has  the  right  to  rely  upon  the  letter  of  his  contract. 
So  specification  has  been  made  of  any  injury  or  inconvenience 
suffered  by  him,  as  a  consequence  of  the  deposit  having  been 
made  in  the  Bank  of  Commerce,  rather  than  the  banks  men- 
tioned in  the  agreement.  And  the  plaintiff  avers,  that  the 
only  reason  for  the  change  was,  the  refusal  of  those  banks  to 
give  a  certificate  of  the  land  mentioned. 

At  law,  if  there  is  an  express  agreement  for  the  payment  of 
the  purchase-money,  and  the  delivery  of  the  conveyance  of  the 
land  by  a  particular  day,  and  at  a  particular  place,  the  parties 
will  be  bound  by  it,  and  time  will  be  of  the  essence  of  the  con- 
tract. But,  in  equity,  the  estate  bargained  and  agreed  to  be 
Bold  becomes  the  property  of  the  purchaser  as  soon  as  the 
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ngrcemcnt  is  concluded.  It  will  descend  to  his  heirs  at  his 
death,  or  may  be  devised  by  him ;  while  the  purchase-money 
vests  in  the  vendor,  and  forms  a  part  of  his  personal  estate* 
In  the  ordinary  case  of  the  purchase  of  an  estate,  the  assign- 
ment of  a  particular  day  or  a  specified  place  for  the  perfection 
of  the  title  is  considered  as  merely  formal,  the  general  object 
of  the  contract  being  the  sale  of  an  estate  for  a  given  sum,  and 
the  stipulation  signifying  that  the  purchase  shall  be  completed 
'  promptly,  and  in  a  reasonable  manner,  regard  being  had  to  the 
circumstances  of  the  case,  and  the  nature  of  the  title  and  prop- 
erty. Time  may  be  made  of  the  essence  of  the  contract  by 
express  stipulation,  or  it  may  become  essential  by  considera- 
tions arising  from  the  nature  of  the  property,  or  the  character 
of  the  interest  bargained.  And  the  principle  of  the  court  of 
equity  does  not  depend  upon  considerations  collateral  to  the 
contract  merely,  nor  on  the  conduct  of  the  parties  subsequently, 
showing  that  time  was  not  of  the  essence  of  the  contract  in  the 
particular  case. 

But  it  must  affirmatively  appear  that  the  parties  regarded 
time  or  place  as  an  essential  element  in  their  agreement,  or  a 
court  of  equity  will  not  so  regard  it  (Hiperall  v.  Knight,  1 
Y.  and  C,  416.)  In  Parkin  v.  Thorald,  (16  Beav.,  59,)  the 
master  of  the  rolls  said :  "A  contract  is  undoubtedly  construed 
alike  both  in  equity  and  at  law ;  nay,  more— a  court  of  law  is 
the  proper  tribunal  for  determining  the  construction  of  it. 
But  courts  of  equity  make  a  distinction  in  all  cases  between 
that  which  is  matter  of  substance  and  that  which  is  matter  of 
form ;  and  if  it  find  that,  by  insisting  on  form,  the  substance 
will  be  defeated,  it  holds  it  to  be  inequitable  to  allow  a  person 
to  insist  on  such  form,  and  thereby  defeat  the  substance.  For 
instance,  A  has  contracted  to  sell  an  estate  to  B,  and  to  com- 
plete the  title  by  the  25th  October;  but  no  stipulation  is 
introduced,  that  either  party  considers  time  of  the  essence  of 
the  contract.  A  completes  the  title  by  the  26th ;  at  law,  the 
contract  is  at  an  end,  and  B  may  bring  an  action  for  the  non- 
performance of  the  contract,  and  obtain  damages  for  the  breach ; 
out  equity  holds,  that  unless  B  can  show  that  the  delay  of 
twenty-four  hours  really  produced  some  injury  to  him,  he  is 
not  to  be  permitted  to  bring  this  action  or  to  avoid  the  per- 
formance of  the  contract;  not,  certainly,  on  the  ground  that 
the  25th  October  was  not  a  part  of  the  contract,  out  on  the 
ground  that  it  is  unjust  that  B  should  escape  the  performance 
of  a  contract  which  has  been  substantially  performed  by  A,  by 
reason  of  some  omission  in  a  formal  but  immaterial  portion 
of  it."  Upon  a  view  of  the  chancery  record,  our  conclusions 
are,  that  the  plaintiff,  in  good  faith,  attempted  a  literal  per- 
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formance  of  his  contract  with  Taylor;  that  the  deposit  of  the 
money  due,  in  a  bank  of  solvency  and  credit,  other  than  those 
named  in  the  contract,  did  not  inflict  an  injury  upon  Taylor, 
and  the  offer  of  its  certificate  of  deposit,  prima  jaeie%  was  a  sub- 
stantial performance  of  its  requirements.  That  his  subsequent 
offer  of  the  money  and  the  interest  that  had  accrued,  and,  on 
the  refusal  of  Taylor  to  receive  it,  his  prompt  application  to 
chancery,  and  payment  of  the  money  into  court,  relieve  the 
plaintiff  from  every  imputation  of  laches  or  delay.  The  Dis- 
trict Court  expressed  an  opinion  corresponding  to  this,  iu  July, 
1852,  in  denying  the  motion  to  dissolve  the  injunction,  and  this 
was  a  virtual  decision  of  the  cause  in  that  court. 

These  transactions  occurred  before  the  judgments  against 
Taylor,  under  which  the  land  was  afterwards  sold,  were  ren- 
dered by  the  District  Court.  The  District  Court  had  the  par- 
ties before  it,  and  held  the  defendant  (Taylor)  under  restraint, 
by  injunction,  and  the  purchase-money  in  its  custody.  It  had 
been  empowered  by  a  statute  of  the  Territory  "to  pass  the  title 
to  real  estate  by  a  decree,  without  any  other  act  to  be  done  on  the 
part  of  the  defendant,  when,  in  its  judgment,  it  was  the  prdper 
mode  to  carry  its  decree  into  effect."  (Rev.  Stat.,  Minn.,  p.  466, 
sec.  38.)  But,  before  the  transfer  to  the  plaintiff  had  been  made, 
judgments  were  obtained  and  docketed  against  Taylor,  which 
were  "a  lien  upon  all  the  real  property  of  the  debtor  in  the 
county  owned  by  him  at  the  date  of  the  judgment,'  or  after- 
wards acquired."  The  influence  of  these  judgments,  and  of 
the  levy  of  the  executions  upon  the  land  described  in  the  agree- 
ment of  January,  1852,  ana  the  sale  under  those  executions, 
remains  to  be  considered.  The  twelfth  of  the  "  Ordinances  in 
Chancery"  of  Lord  Bacon  is,  that  no  decree  bindeth  any  that 
cometh  in  bona  fide  by  conveyance  from  the  defendant  before 
bill  exhibited,  and  is  made  no  party,  neither  by  bill  nor  the 
order;  but  where  he  comes  in  pendente  lite,  and  while  the  suit 
is  in  full  prosecution,  and  without  any  color  of  allowance  or 
privity  of  the  court,  there  regularly  the  decree  bindeth;  but 
if  there  were  any  intermission  of  the  suit,  or  the  court  made 
acquainted  with,  the  court  is  to  give  order  upon  the  special 
matter  according  to  justice.  The  rule  has  been  appliea  with 
steadiness  to  all  cases  of  transfer  during  the  progress  of  a  cause, 
notwithstanding  the  hardship  of  individual  cases,  from  consid- 
erations of  public  policy  and  convenience.  Suits  would  be 
interminable,  if  the  rights  of  the  parties  could  be  disturbed  by 
mesne  conveyances,  and  a  necessity  imposed  for  the  introduc- 
tion of  other  parties  upon  the  record.  The  apparent  exception 
to  the  rule  arises  when  an  event  occurs  which  deprives  the 
party  on  the  record  not  only  of  his  interest  in  the  subject  o^q 
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the  suit,  but  also  of  his  faculty  to  comply  effectively  with  the 
decree  of  the  court.  In  such  a  case,  additional  parties  are 
necessary  to  enable  the  court  to  make  an  operative  decree.  The 
Court  of  Chancery  ordinarily  acts  in  personam;  and,  in  cases 
like  the  present,  perfects  the  title  of  the  purchaser  by  requiring 
the  vendor  to  execute  a  title  conformably  to  the  agreement. 
But,  in  cases  of  bankruptcy  and  insolvency,  the  bankrupt  or 
insolvent  is  stripped  of  his  rights  of  property  and  of  his  capacity 
to  defend  suits  in  which  he  is  a  party.  In  such  cases  the  as- 
signees are  commonly  made  parties,  (ban'l  Pr.,  328 :)  but  there 
are  opposing  authorities — Cleveland  v.  Boerun,  (23  Barb.,  201.) 
And  it  lias  been  decided  that  a  purchaser  under  an  execution 
issued  on  a  judgment  rendered  pendente  lite,  need  not  be  made 
a  party  in  such  a  case.     (Scott  v.  Coleman,  5  Mon.,  73.) 

The  statute  we  have  cited  from  the  code  of  Minnesota  en- 
larges the  powers  of  the  Court  of  Chancery  of  that  Territory, 
and  enables  it  to  act  in  rem.  It  may  pass  the  title  without  any 
act  of  the  defendant.  The  bill,  subpoena,  and  injunction,  placed 
the  property  wholly  under  the  control  of  the  Court  of  Chan- 
cery, and  new  parties  were  not  requisite  to  enable  the  court  to 
vest  the  title  in  the  equitable  claimant. 

This  principle  is  not  peculiar  to  courts  of  chancery;  but  the 
maxim  that  "pendente  lite  nihil  innovetur"  is  applied  in  real  and 
mixed  actions  by  the  common  law.  (2  Dana,  25;  9  Cowen, 
233.) 

Was  there  a  valid  exercise  of  the  jurisdiction  of  the  court, 
and  did  the  decree  pass  the  title  to  the  purchaser?  Had  the 
plaintiff  any  duty  to  perform,  in  regard  to  the  application  of 
the  purchase-money,  in  the  registry  of  the  court  ?  Some  author- 
ities affirm  that  a  purchaser  of  the  legal  title  at  a  judicial  sale 
immediately  succeeds  to  the  rights  of  the  debtor,  and  tjiat  the 
equitable  claimant  under  an  executor}7  contract  becomes  respon- 
sible to  hiru  for  the  purchase-money  remaining  unpaid.  (Mayer 
v.  Ilinman,  17  Barb.,  137 ;  16  Serg.  and  R.,  18.)  Other  author- 
ities recognise  the  right  of  the  purchaser  to  the  benefit  of  the 
contract  from  the  time  that  the  equitable  claimant  has  notice 
of  the  sale  uud  conveyance  by  the  sheriff.  (Mayer  v.  Hinman, 
3  Kicrnon,  180:  2  Ircd.  Eq.,  507  ;  4  Madd.  R.,  506,  note;)  while 
other  well-considered  cases  deny  that  the  purchaser  at  the 
sheriff's  sale  obtains  a  title  which  can  be  interposed  to  impede 
the  progress  of  the  leojal  title  to  the  purchaser  by  articles,  or 
operates  as  a  transfer  ot  his  debt  for  the  unpaid  purchase-money 
from  his  vendor  to  the  claimant  under  the  judgment.  (Chinn 
t.  Butt*,  3  Dana  Ky.  R,  547;  Lodge  v.  Lysely,  4  Simon,  70; 
Wliitworth  v.  Gauvain,  3  Hare,  416  ;**  Scott  v.  Coleman,  5  Mon., 
73.)    The  case  reported  in  3d  Dana  was  a  contest  between  two 
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purchasers — one  under  an  executory  contract,  and  the  other 
under  a  judgment  against  the  vendor  while  a  part  of  the  pur- 
chase-money remained  unpaid.  The  holder  of  the  sheriff's 
title  recovered  in  an  ejectment;  and  the  questions  decided  arose 
on  a  bill  for  relief  filed  by  th6  defendant  upon  his  elder  equi- 
table title.  The  court  say,  that  "the  purchase  of  the  entire 
legal  title,  with  notice  of  an  outstanding  equity,  arising  from  a 
previous  sale  of  the  land  by  the  same  vendor  to  a  stranger,  does 
not  per  se  transfer  to  the  purchaser  any  right,  legal  or  equitable, 
to  any  portion  of  the  unpaid  consideration  remaining  due  to 
the  vendor  from  the  first  buyer;  and  if  there  should  be  any 
extraneous  ground  for  an  equitable  substitution,  it  should  be 
asserted  and  shown  by  the  purchaser  before  the  stranger  hold- 
ing the  prior  equity  had  made  fall  payment  to  the  vendor.  If 
there  be  such  an  equity,  it  is  against  the  vendor,  and  not  against 
the  debtor;  and,  whether  it  exist  or  "will  ever  be  asserted,  the 
debtor  cannot  be  presumed  to  know." 

Without  attempting  to  reconcile  these  cases,  or  to  discover 
whether  that  is  possible,  it  is  evident  that  the  present  case  does 
not  fall  within  tne  limits  of  either  of  them.  The  right  of  the 
plaintiff  to  precedence  over  the  judgment  creditor,  or  the  pur- 
chaser under  his  execution,  does  not  depend  upon  the  exercise 
of  the  extraordinary  jurisdiction  of  the  Court  of  Chancery,  and 
is  not  confined  by  the  rules  under  which  that  court  administers 
that  jurisdiction.  His  priority  is  a  legal  right,  reposing  upon 
the  legislative  authority.  Before  the  judgment  creditor  had 
established  his  debt,  the  plain  tiff  had  acquired  possession  of 
the  property,  and  had  paid  his  money  into  court.  His  pur- 
chase-money was  thus  paid.  If  the  purchasers  from  the  sheriff 
acquired  any  title  to  that  money  by  their  purchase  of  the  land, 
it  is  evident  that  it  should  have  been  asserted  by  a  direct  appeal 
to  the  court,  and  not  by  an  adversary  proceeding  at  law  for  the 
land.  If  a  person  pendente  lite  takes  an  assignment  of  the  inter- 
est of  one  of  the  parties  to  the  suit,  he  may,  if  he  pleases,  make 
himself  a  party  by  bill,  but  he  cannot  by  petition  pray  to  be 
admitted  as  a  party  defendant ;  all  that  the  court  will  do  is  to 
make  an  order  that  the  assignor  shall  not  take  the  property  out 
of  court  without  notice.  (Dan'l  Ch.  Pr.,  829 ;  "Wiswall  v.  Simp- 
eon,  14  How.  S.  C.  B.,  52.) 

We  do  not  consider  that  the  act  of  Taylor  in  consenting  to  a 
decree,  or  the  act  of  the  plaintiff  in  accepting  one,  is  evidence 
of  any  fraud,  or  of  a  conspiracy  against  the  defendants  in  this 
suit:  The  decree  was  a  consequence  of  the  opinion  of  the 
court  upon  the  cause  as  presented  by  the  pleading,  on  the  mo- 
tion to  dissolve  the  injunction ;  and  so  far  as  the  equities  of 
the  parties  are  to  be  considered,  the  decree  embodies  them. 
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There  is  no  other  specification  of  fraud,  and  the  general 
charges  of  fraud,  unaccompanied  by  a  statement  of  the  facts 
constituting  the  fraud,  have  no  effect  or  influence. 

"We  are  of  opinion  that  there  is  no  error  in  the  record,  and 
the  judgment  of  the  Supireme  Court  of  Minnesota  Territory  is 
affirmed. 


i>2d8M    The  Commercial  Bank  of  Manchester,  Complainant  and 
7*»w  Appellant,  v.  Henry  8.  Buokner. 

191  851  » 

The  Circuit  Court  of  the  United  States  has  no  power  to  entertain  an  original  bill 
brought  by  a  creditor,  who  has  come  in  and  proved  his  debt  against  the  bank- 
rupt, for  the  purpose  of  annulling  or  vacating  a  discharge  and  certificate  in 
bankruptcy,  obtained  in  the  District  Court  upon  imputations  of  fraud,  done  in 
contemplation  of  bankruptcy  by  the  bankrupt;  or  to  give  relief,  either  at  law  or 
in  equity,  in  a  suit  brought  by  a  creditor  who  had  proved  his  debt  under  the 
commission,  who  had  assented  to  the  bankrupt's  discharge  and  certificate,  and 
who  had  taken  a  dividend  out  of  the  bankrupt's  estate. 

The  District  Court,  which  passed  the  decree  in  bankruptcy,  can  take  cognizance 
of  such  a  case. 

Whether  or  not  such  a  bill  could  be  filed  by  a  creditor  who  had  not  come  in  and 
proved  his  debt,  and  who  was  not  a  party  to  the  decree  in  bankruptcy,  is  a  ques- 
tion which  the  court  does  not  now  decide. 

Nor  has  the  Circuit  Court  the  power,  under  its  general  jurisdiction  over  frauds,  to 
give  relief  either  at  law  or  in  equity,  in  a  suit  brought  by  a  creditor  who  had 
proved  his  debt  under  the  commission,  had  assented  to  the  bankrupt's  discharge 
and  certificate,  and  had  taken  a  dividend  out  of  the  bankrupt's  estate. 

A  demurrer  only  admits  facts  which  are  well  pleaded. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

It  was  a  bill  filed  by  the  bank  upon  the  equity  side  of  the 
Circuit  Court,  against  Buckner,  under  the  circumstances  fully 
detailed  in  the  opinion  of  the  court 

It  was  areued  by  Mr.  Day  for  the  appellant,  and  by  Mr.  Benja- 
min and  Mr.  Bayard  for  the  appellee. 

Mr.  Day  filed  an  elaborate  printed  argument,  consisting  of 
more  than  one  hundred  pages.  Of  the  several  points  of  the 
case  included  in  this  argument,  it  is  necessary  to  omit  the  dis- 
cussion of  the  following  propositions,  viz : 

1.  Are  the  charges  of  fraud  sufficient  to  invalidate  the  dis- 
charge in  bankruptcy? 

2.  The  equity  side  of  the  court  has  jurisdiction  over  the  case, 
upon  the  ground  of  its  general  jurisdiction  over  frauds. 

3.  Whether  the  case  made  by  the  bill  is  of  such  a  nature  and 
character  as  to  give  equity  jurisdiction. 

4.  Nor  does  the  fact  that  the  fraud  from  which  relief  was 
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sought,  is  fraud  in  obtaining  a  judgment  in  discharge  in  bank- 
ruptcy, at  all  militate  or  vest  the  chancellor  of  jurisdiction. 

Mr.  Day  then  sustained  the  right  of  the  Circuit  Court  to 
interpose  in  this  case,  upon  the  ground  that  the  discharge  in 
bankruptcy  should  be  treated  as  a  nullity. 

True,  a  court  of  equity  does  not  presume  to  direct  or  control 
a  court  of  law;  but,  it  considers  all  the  equities  between  the 
parties,  and  acts  upon  the  person  of  the  party  seeking  against 
good  conscience  to  avail  himself  of  an  advantage  which,  under 
all  the  equitable  circumstances  of  the  case,  it  is  against  con- 
science  for  him  so  to  do,  and  restrains  or  deprives  him  of  such 
advantage.  (20  Conn.  R.,  556;  2  St.  Eq.,  sees.  875,  194;  1 
Atk.,  680;  1  Sch.  and  Lef.,  205-,6;  2  P.  Wm.,  424;  2  Ves. 
jun.,  185;  8  P.  W.,  895.) 

And  so,  even  at  law,  (notwithstanding  the  general  rule  that 
no  court,  except  an  appellate  one,  has  authority  or  power  to 
set  aside  the  judgment  of  another  court  of  competent  jurisdic- 
tion, for  error  or  irregularity,)  where  the  mam  object,  as  in 
this  case,  is  not  to  annul  the  judgment  of  another  court,  but 
simply  to  avoid  the  effect  of  such  judgment  when  it  is  set  up 
as  a  bar,  by  replying  that  it  was  obtained  by  fraud,  the  parly 
has  a  right  to  show,  in  any  court,  that  the  judgment  was  ob- 
tained by  fraud  and  imposition,  and  thus  indirectly  to  treat  it 
as  a  nullity.  (2  La.  R.,  139^40 ;  11  ib.,  521 ;  25  Vt.  R.,  839 ;  2 
Kernan's  R.,  165,  and  auth.  cited;  3  Cranch's  R.,  300,  307-8, 
810-'ll;  3  Foster's  N.  H.  R.,  535;  3  Sum.,  604;  Shedden  v. 
Patrick,  28  Eng.  L.  and  Eq.  R.,  56,  and  the  numerous  cases 
cited  by  counsel  on  page  60 ;  72  Eng.  C.  L.,  518 ;  15  J.  R.,  121 ; 
6  Pet,  729-30;  Don  v.  Lipman,  5  Clark  and  Finn.  R.,  1,  20, 
21;  St.  Conf.  L.,  sec.  603.) 

For  if  such  be  not  the  law,  then  a  party  would  be  allowed 
to  profit  by  his  own  fraud,  "  a  position  altogether  inadmissible." 
(Per  Thompson,  C.  J.,  in  Borden  v.  Fitch,  15  J.  R.,  121.) 

But,  be  this  as  it  may  on  general  principles,  yet,  according  to 
the  express  provisions  of  the  bankrupt  act,  it  is  competent  for 
any  court  to  treat  the  discharge  and  certificate,  when  interposed 
as  a  barrier  to  prevent  a  recovery  on  a  pre-existing  demand,  as 
null  and  void,  whenever  the  fraud  is  shown.  (5  U.  8.  Stat, 
448-,4 ;  8  Ired.  N.  C.  R.,  142 ;  Mabry  et  al.  v.  Herndon,  8  Alab. 
R.,  848,  864;  11  Humphrey's  R.,  289;  3  Dess.  R.,  269-'70;  3 
Cranch  R.,  300,  807;  9  Ga.  R.,  9, 14, 15;  15  Alab.  R.,  553-'4; 
2  Zab.  R.,  541 ;  25  Vt.  R.,  889.  See  also  Robt.  Fraud.  Conv., 
520;  lDall.,880;  1  Bin.  R.,  268;  3Har.  and  J.,  18;  6ib.,82; 
5  Bin.  R.,  247.) 

Fraud  vitiates  everything  into  which  it  enters.  It  is  like 
the  deadly  and  noxious  simoom  of  arid  and  desert  cHmegoIfoq 
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prostrates  all  before  its  contaminating  touch,  and  leaves  death 
only  and  destruction  in  its  train.  Ho  act,  however  solemn, 
no  agreement,  however  sacred,  can  resist  its  all-destroying 
power. 

All  acts  into  which  fraud  enters  are  nullities. 

Neither  a  bona  fide  debt  nor  an  actual  advance  of  money  will 
sustaiu  a  security  infected  with  fraud.  (Per  Sandford,  Chan- 
cellor,  2  Sandf.  Ch.  R.,  631.) 

In  the  case  of  Downer  v.  Rowell,  (25  Vt  R.,  33£,)  the  Su- 
preme Court  of  Vermont,  in  construing  the'  bankrupt  act, 
says :  "  The  statute  in  effect  declares,  that  in  case  the  discharge 
and  certificate  were  superinduced  by  fraud,  they  may  be  im- 
peached or  that  ground,  as  being  null  and  void." 

And  if  a  judgment  is  null  and  void,  it  is  the  same  thing  as 
though  it  had  never  been  rendered,  and  is  "  unavailable  for  any 
purpose,"  (Per  Thompson  Ch.  J.,  in  Borden  v.  Fitch,  15  J.  R., 
140;  11  S.  and  Mar.  fc,  464;  11  La.  R.,  533;  11  Eng.  Ch.  R., 
448-»'9;)  and  may  be  collaterally  disallowed  and  disregarded. 
(Slocum  v.  Wheeler,  1  Day's  Con.  R.,  429,  449;  6  How.  Miss. 
R.,  285;  8  Sm.  and  Mar.  R.,  519.) 

Such  being  the  law,  then,  there  can  be  no  ground  for  saying 
that  the  discharge  and  certificate  should  have  been  annulled 
by  a  direct  action,  instituted  for  that  purpose,  in  the  bankrupt 
court.    (2  Kernan's  R.,  166;  8  Alab.  K.,  855,  864.) 

Indeed,  it  has  been  held,  by  high  authority,  that  the  District 
Court  never  had  any  jurisdiction  to  entertain  such  a  proceed- 
ing.   (Mabry  et  al.  v.  Herndon,  8  Alab.  R.,  855.} 

lJut  if  it  could  be  shown,  or  was  conceded,  that  the  bank- 
rupt act  gave  such  jurisdiction  to  that  court,  yet,  as  the  act  has 
been  unconditionally  repealed,  with  no  saving  clause  in  the 
repealing  act,  except  for  the  purpose  of  finally  completing  and 
determining  causes  then  pending,  the  District  Court  is  clearly 
without  any  Jurisdiction  for  such  a  purpose.  (4  Seld.  R.,  265.) 
For  the  law  is  well  settled,  that  whenever  a  statute  from  which 
a  court  derives  its  jurisdiction  is  repealed,  the  jurisdiction  of 
the  court  is  gone,  even  as  to  suits  then  pending,  except  so  far 
as  it  is  expressly  saved  by  the  repealing  act,  and  that  the 
original  act  conferring  jurisdiction  is  to  be  regarded  as  though 
it  had  never  existed.  (Dwarris  on  Stat.,  676 ;  Miller's  Case,  1 
Wm.Blak.R.,451;  4YeatesR.,894;  5Cranch,281;  11  Pick., 
850;  21  Pick.,  378;  1  Hill,  824;  5  Blackf.  R.,  195;  15  Con. 
R.,  242;  4  Humph.  R.,  427;  4  Seld.  R.,  265,  269.) 

No  action  of  nullity,  then,  was  or  could  by  any  possibility 
be  necessary  to  entitle  the  complainants  to  recover,  either  at 
law  or  in  equity,  on  their  original  demands. 


Nor  was  it  at* all  necessary  to  apply  to  the  District  Co 
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for  leave  to  impeach  the  discharge  and  certificate.  Chief  Jus- 
tice Ruffin,  in  8  Ired.  R.,  142,  says  it  is  the  duty  of  the  court 
"to  hold  a  discharge  obtained  by  fraud  as  ineffectual  and  void, 
whenever  the  fraud  shall  appear.  The  remedy  of  the  creditor 
is  not  an  application  to  the  court  of  bankruptcy,  upon  the  ground 
of  fraud  newly  discovered,  but  by  replying  the  fraud  of  the 
bankrupt  to  the  plea  of  discharge,  so  as  thereby  to  avoid  the 
bar."  And  the  same  doctrine  is  laid  down  by  the  Supreme 
Court  of  Alabama,  in  8  Alab.  R.,  864. 

In  Sims  v.  Slocum,  (8  Cranch,  800,  807,)  Chief  Justice  Mar- 
shall says:  "When  the  person  who  has  committed  the  fraud 
attempts  to  avail  himself  of  the  act,  so  as  to  discharge  himself 
from  a  previously-existing  obligation,  or  to  acquire  a  benefit, 
the  judgment  thus  obtained  is  declared  void  as  to  that  pur- 
pose/' 

And  in  Mabry  et  al.  v.  Herndon,  (8  Alab.  R.,  856-7,]  Chief 
Justice  Collier,  also,  in  an  elaborate  opinion,  said:  "Tnus  we 
see,  that  although  the  statute  contemplated  a  boon  to  the  debtor, 
viz :  a  release  from  indebtedness,  it  exacted,  on  his  part,  per- 
fect integrity  in  yielding  up  everything  that  was  liable  to  his 
debts.  If  this  was  not  done,  but  something  was  wilfully  with- 
held to  which  the  creditors  were  entitled,  the  fact  of  conceal- 
ment is  denounced  as  a  fraud ;  and  upon  its  being  made  known, 
the  court  was  required  to  refuse  its  sanction  to  the  bankrupt's 
discharge.  And  if  the  proceedings  are  formally  consummated 
by  a  final  decree,  and  a  certificate  consequent  thereupon,  it  is 
competent  for  any  court  of  judicature,  upon  the  fraud  oeing 
established,  to  treat  the  certificate  as  a  nullity."  (See  also 
Mitf.  Eq.  PL,  289.) 

The  Supreme  Court  of  Tennessee,  in  the  case  of  Gupton  v. 
Connor,  (11  Humph.  R.,  289,)  well  says:  "If  the  fraud  appear 
pending  his  suit  against  his  creditors,  no  decree  of  discharge 
could  be  made.  H  it  appear  afterwards,  its  effect  is  to  annul 
and  destroy  the  discharge  and  certificate,  as  though  they  had 
never  been  obtained." 

And  in  Cogburn  &  Powell  v.  Spence  &  Elliott,  (15  Alab.  R., 
558-'4,)  the  Supreme  Court  of  Alabama  very  truly  remarks: 
"The  bankrupt  act  does  not  intend,  nor  in  any  manner  under- 
take to  restrain  a  creditor  who  has  a  cause  of  action  against  a 
bankrupt,  from  sueing  him,  although  the  bankrupt  may  have 
obtained  his  final  certificate  of  discharge.  It  only  gives  the 
bankrupt  a  complete  defence  against  the  cause  of  action  when 
sued.  That  the-  whole  scope  of  the  act  was  to  furnish  the 
bankrupt  with  a  complete  defence  to  suits  brought  against  him, 
is  still  more  apparent  from  the  fact  that  the  certificate  is  not  a 
bar,  if  the  debt  is  of  a  fiduciary  character,  or  if  the  discharge 
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be  obtained  by  fraud.  The  act,  therefore,  only  intends  to  arm 
the  bankrupt  with  a  perfect  defence  against  all  debts  discharged 
by  the  certificate  obtained  in  pursuance  of  the  act  The  cred- 
itor may,  however,  sue  on  his  demand;  otherwise,  he  could  not 
dispute  the  bona  fides  of  the  certificate,  and  the  bankrupt  must 
rely  on  his  certificate  in  bar  of  the  suit." 

Chancellor  Desaussure,  too,  in  Lowe  v.  Blake,  £3  Dess.,  269, 
270,)  in  relation  to  an  insolvent  discharge,  uses  this  strong  and 
forcible  language:  "That  in  case  there  was  any  fraud  or  con- 
cealment in  obtaining  this  discharge,  this  court  is  not  bound 
to  give  effect  to  the  discharge  obtained  in  any  other  court. 
That  it  is  essential  to  the  jurisdiction  of  this  court  to  detect 
fraud,  and. to  prevent  its  having  its  intended  effect;  and  even 
formal  judgments  at  law  cannot  resist  its  all-searching  power; 
and  when  the  frauds  on  which  they  have  been  obtained  are 
exposed,  stich  judgments  'are  decreed  to  be  nullities.  If  the 
discharge  was  obtained  by  fraud  or  concealment,  it  was  a  mere 
nullity,  like  every  other  judgment  or  sentence  of  a  court  ob- 
tained by  fraud  or  surreptitiously." 

So  in  Card  v.  Walbridge  and  others,  (18  Ohio,  411,  423,) 
which  is  a  case  directly  in  point,  it  being  a  bill  to  subject  cer- 
tain property  to  the  payment  of  certain  debts,  and  to  nave  the 
certificate  of  bankruptcy  declared  void,  as  having  been  obtained 
in  fraud  of  the  law,  the  court,  in  sustaining  the  jurisdiction,  says : 
"  The  great  question  in  the  case  is  one  of  fraud,  which  has  to 
be  established  before  the  complainant  can  proceed  one  step  in 
his  cause,  and  comes  within  the  original  powers  of  a  court  of 
chancery.* ' 

"The  appropriate  remedy,"  (says  Chancellor  Walworth,  Al- 
cott  v.  Avery,  1  Barb.  Ch.  R.,  347, 852,)  "  of  the  complainant  in 
this  court,  where  he  wishes  to  contest  tne  validity  of  the  defend- 
ant's discharge  subsequent  to  the  decree,  and  to  obtain  satis- 
faction of  the  decree  out  of  subsequently-acquired  property,  is 
to  file  a  supplemental  bill,  stating  the  obtaining  of  the  decree, 
the  alleged  or  pretended  discharge  of  the  defendant,  under  the 
bankrupt  act,  subsequent  to  such  decree,  and  the  fraud  of  the 
defendant  which  renders  the  alleged  discharge  invalid;  and 
praying  that  the  decree  may  be  carried  into  full  effect  against 
the  defendant  and  his  property,  notwithstanding  his  pretended 
di8charge.,,    (See  also  9  Ga.  R.,  9,  14.) 

The  counsel  for  the  defendant  thus  stated  the  point  on  which 
the  decision  of  the  court  turned : 

1.  The  District  Court  has  exclusive  jurisdiction  to  impeach 
the  decree  of  discharge  in  bankruptcy,  or  recall  the  certificate. 
It  may  adjourn  any  point  arising  in  any  case  in  bankruptcy  to 
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the  Circuit  Court,  but  the  latter  has  no  jurisdiction  of  an  orig- 
inal bill  to  annul  or  avoid  the  decree  of  the  District  Court,  as 
prayed  for  in  this  suit,  though  the  Circuit  Court  would,  as  well 
as  a  State  court,  have  jurisdiction  to  inquire  into  the  validity 
of  the  discharge  if  pleaded  in  bar  and  impeached  for  fraud,  or 
its  effect  if  a  subsequent  express  promise  of  payment  by  the 
bankrupt  were  alleged. 

The  bankrupt  proceedings  are  in  the  nature  of  proceedings 
in  rem,  and  not  subject  to  collateral  inquiry  in  another  than  the 
court  which  decreed  the  discharge.  (Bankrupt  Law  of  1841, 
sees.  4  and  6,  5  Stat.,  444;  Shawhan  v.  Wherrit,  7  How.,  643; 
N.  Am.  Ins.  Co.  v.  Graham,  5  Sandf.,  197.) 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court- 

The  decision  which  we  are  about  to  give  would  not  be  satis- 
factory, unless  it  shall  be  preceded  by  a  statement  of  the  facts 
of  the  case  as  they  are  disclosed  by  the  pleadings.  We  stall 
adopt  that  which  was  given-  by  the  counsel  who  argued  the 
cause,  with  but  little  alteration  or  addition. 

The  appellants  allege,  in  thqir  bill,  that  during  the  years  1841 
and  1842,  the  defendant,  Henry  S.  Buekner,  together  with  M. 
B.  Hamer,  who  died  in  April,  1842,  and  Frederick  Stanton, 
were  partners  in  trade,  doing  commercial  business  in  New  Or- 
leans, under  the  firm  of  Buekner,  Stanton,  &  Co.,  Buekner 
being  the  resident  partner  there;  and  in  Natchez  under  the 
firm  of  Stanton,  Buekner,  &  Co.,  Stanton  conducting  it;  and 
at  Yazoo  city  under  the  firm  of  M.  B.  Hamer  &  Co*,  Hamer 
being  the  resident  partner  at  that  place.  The  three  firms  were 
distinct  and  separate,  and  kept  their  books  and  accounts  accord- 
ingly. It  is  alleged  that  the  three  firms  and  the  three  members 
of  them  became  hopelessly  insolvent  in  the  year  1841,  and  that 
they  continued  to  transact  business  together  until  Hamer's 
death;  that  after  his  death  the  two  survivors  carried  on  the 
business  of  the  three  firms  until  their  bankruptcy.  On  the 
21st  July,  1842,  Stanton  filed  his  petition  in  the  United  States 
District  Court  for  the  southern  district  of  Mississippi,  both  indi- 
vidually and  as  a  member  of  the  three  firms,  was  decreed  a 
bankrupt  on  the  8th  November,  1842,  and  received  his  certifi- 
cate of  discharge  on  the  21st  February,  1843.  On  the  18th 
July,  1842,  Buekner  made  a  similar  application  to  the  District 
Court  in  New  Orleans,  was  decreed  a  bankrupt  on  the  5th  Sep- 
tember, 1842,  and  received  his  certificate  of  discharge  on  the 
oth  December,  1842.  It  is  also  said  that  their  applications  for 
their  discharges  in  bankruptcy  were  made  by  Buekner  and 
Stanton  in  concert,  with  a  view  to  future  business* 

It  appears  at  the  time  of  these  applications  they  were  indebted 
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to  the  appellants  in  the  sum  of  $49,020.14,  besides  interest, 
on  twelve  promissory  notes  and  on  one  bill  of  exchange,  all 
which  had  become  due  in  January,  1842.  Three  of  them  were 
payable  on  or  before  the  6th  January,  1839;  three  others  on 
the  3d  April,  1839;  four  on  or  before  the  3d  March,  1841 ;  and 
the  last  in  the  month  of  January,  1842,  six  months  before  Buck- 
ner filed  his  petition  in  bankruptcy.  Buckner  acknowledged 
the  indebtment  in  his  schedule  filed  with  his  petition  in  bank- 
ruptcy. The  complainants  proved  a  portion  of  their  claim  in 
the  bankruptcy  proceedings  of  Stanton.  It  is  admitted  that 
they  received  a  small  dividend  from  the  assets  of  the  firm ;  but 
they  aver  they  did  so  in  ignorance  of  the  frauds  upon  the  bank- 
nipt  law,  committed  by  Buckner  and  Stanton,  of  which  they 
knew  nothing  until  the  year  1853,  when  they  discovered  the 
frauds.  And  they  further  allege  that  they  would  not  have 
proved  their  claim,  nor  have  received  a  dividend,  if  they  had 
xnown  the  frauds;  and  they  assert  that  the  certificates  of  dis- 
charge are  null  and  void,  bjr  reason  of  the  frauds. 

It  is  then  stated  in  the  bill  that  the  three  firms  had  existed 
before  1837,  in  which  year  thej  suspended  payment,  but  that 
thev  never  recovered  from  their  embarrassments,  though  they 
had  resumed  business.  It  is  again  alleged  that  their  affairs 
were  hopeless  in  1841,  and  that  executions  on  judgments  ob- 
tained against  Stanton  as  a  member  of  the  firm  were  in  that 
year  returned  nulla  bona. 

That  all  the  indebtment  of  the  firms  which  made  them  insol- 
vent was  due  prior  to  the  1st  March,  1842,  at  which  time  the 
frauds  began.  That  then,  Buckner  and  Stanton  had  agreed 
that  they  would  take  the  benefit  of  the  bankrupt  law,  and,  in 
contemplation  of  doing  so,  committed  the  fraud  stated  in  the 
bill. 

Twelve  different  charges  of  fraud  are  specified,  all  of  them 
being  payments  to  preferred  creditors,  in  fraud  of  the  general 
creditors— contrary  to  the  provisions  of  the  act  of  the  19th 
August,  1841.  No  charge  of  any  other  fraud  is  made,  except 
a  transfer  of  some  property  in  New  Orleans,  upon  the  under- 
standing that  Buckner  was  to  have  the  right  to  redeem  it  on 
payment  of  the  debt,  and  that  the  arrangement  had  secured 
for  him  an  ultimate  profit,  in  fraud  of  creditors.  They  also 
say,  that  it  was  because  of  the  fraud  of  Buckner  and  Stanton 
in  concealing  a  knowledge  of  the  facts  from  them,  that  they 
were  induce!  to  believe  the  discharges  valid;  and  so  they  did 
not  proceed  to  enforce  their  claims  at  law  or  in  equity,  but  that 
they  had  found  them  out  only  within  two  years.  How  or  from 
what  source  they  had  made  the  discovery  they  do  not  state  dis- 
tinctly, though  to  support  the  charge  they  file  An  exhibit  of 
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notes  discounted  for  Stanton,  Backner,  k  Co.,  by  the  Commer- 
cial Bank  of  Natchez,  which  were  applied  to  their  credit,  and 
a  list  of  protested  notes  of  Stanton,  Buckner,  &  Co.,  taken  up 
by  them  in  May,  1842 — two  months  before  Stanton  filed  his 

Eetition  in  bankruptcy.  Two  letters  from  Stanton  to  Stephen 
>uncan — one  of  them  dated  at  Natchez,  on  the  14th  August, 
1842,  and  the  other  on  the  14th  September,  1842— are  made 
exhibits ;  both  relate  to  the  affairs  of  the  firm,  and  to  particular 
transactions  of  them,  which  the  appellants  allege  were  frauds 
committed  by  Stanton  and  Buckner,  in  giving  preferences  to 
certain  creditors,  in  contemplation  of  bankruptcy.  And  they 
further  declare,  that  since  the  bankruptcy  of  Stanton  and  Buck- 
ner, the  books  of  Stanton,  Buckner,  &  Co.,  had,  by  some  means, 
passed  into  the  possession  of  Buckner;  that  if  produced,  the 
fraudulent  preferences  which  had  been  made  would  be  shown, 
and  that  they  would  also  disclose  other  fraudulent  preferences 
made  by  Stanton  for  himself  and  the  firm  of  Stanton,  Buckner, 
&  Co.,  in  the  spring  and  summer  of  1842,  in  contemplation  of 
bankruptcy. 

The  bill  is  closed  with  a  prayer  that  the  first  decree  of  the 
District  Court,  discharging  buckner,  should  be  declared  void 
and  of  no  validity,  as  far  as  the  rights  of  the  complainants,  as 
set  forth  in  the  bill,  could  be  affected  by  it,  and  that  Buckner 
should  be  perpetually  enjoined  from  setting  it  up  against  their 
rights;  and  that  Buckner  should  be  adjudged  to  pay  them  the 
original  sum  due  by  him,  with  interest  thereon ;  to  which  is 
added  a  prayer  for  general  relief. 

The  defendant  demurred  to  the  bill,  and,  for  causes  of  de- 
murrer, says: 

L  That  the  said  complainants  have  not,  by  their  said  bill, 
made  such  a  case  as  entitles  this  court  to  entertain  jurisdiction 
of  this  cause  under  the  Constitution  and  laws  of  the  United 
States. 

IL  That  the  said  complainants  have  not,  by  the  said  bill, 
made  such  a  case  as  entitles  this  court  to  entertain  jurisdiction, 
or  grant  relief  in  equity;  the  remedy  of  complainants,  if  any 
they  have,  being  at  law,  and  not  in  equity. 

IEL  That  the  said  complainants  having,  by  their  own  show- 
ing in  said  bill,  made  proof  of  their  claims,  and  received  divi- 
dends thereon,  in  the  bankruptcy  proceedings  which  resulted 
in  the  discharge  of  this  defendant,  are  not  permitted  by  law  to 
impeach  the  validity  of  said  discharge  in  manner  and  form  as 
sought  by  said  bill ;  and  having  been  parties  and  privies  to  the 
judgment  of  discharge  in  favor  of  this  defendant,  art  forever 
precluded  in  law  from  contesting  the  validity  and  effect  of 
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said  judgment,  on  any  such  grounds  as  are  alleged  in  said 
bilL 

IV.  That  the  said  complainants  have  not,  by  the  said  bill, 
alleged  any  cause  sufficient  in  law  to  authorize  this  court  to 
set  aside  the  decree  of  discharge  in  bankruptcy  in  favor  of  this 
defendant,  rendered  by  the  District  Court  of  the  United  States, 
as  set  forth  in  said  bill. 

Y.  That  the  said  complainants,  by  the  allegations  of  said 
bill,  show  that  the  claims  held  by  them,  if  they  ever  were  due 
to  them  by  this  defendant,  have  become  discharged  by  lapse 
of  tinfe,  and  barred  by  the  statute  of  prescription  and  limita- 
tion. 

VX  That  -the  said  complainants,  by  the  allegations  of  said 
bill,  show  such  laches  as  by  the  principles  and  rules  of  equity 
deprives  them  of  any  right  to  claim  relief  or  remedy  in  this 
court     . 

Vil.  That  the  said  complainants  have  not,  by  the  showing 
contained  in  their  said  bill,  made  out  a  case  entitling  them  to 
relief  either  at  law  or  in  equity. 

Wherefore  this  respondent  demands  the  judgment  of  this 
honorable  court,  whether  he  shall  be  compelled  to  make  any 
other  or  further  answer  to  the  said  bill,  or  any  of  the  matters 
and  things  therein  contained,  and  prays  to  be  hence  dismissed 
with  his  reasonable  costs  in  this  behalf  sustained. 

(Signed)        Benjamin,  Bradford,  4  Finney,  Solicitors. 

I  certify  that,  in  my  opinion,  the  foregoing  demurrer  is  well 
founded  in  point  of  law. 

(Signed)  J.  T.  Benjamin,  of  Counsel. 

Henry  S.  Buckner,  being  duly  sworn,  deposes  that  the  fore- 
going demurrer  is  not  interposed  for  delay. 

(Signed)  Henry  S.  Buckner. 

Sworn  to  and  subscribed  before  me,  this  1st  of  October,  1855. 
(Signed)  J.  W.  Gurley,  Commissioner. 

The  stating  part  of  the  bill  of  the  complainants,  their  prayer 
for  relief,  and  the  demurrer  of  the  defendant,  suggest  that  our 
first  point  of  inquiry  in  this  case  should  be  into  the  power  of 
the  Circuit  Courts  of  the  United  States  to  entertain  an  original 
bill,  to  annul  or  vacate  a  decree  discharging  a  bankrupt,  either 
in  whole  or  in  part*  for  any  of  those  frauds  upon  the  act  of  the 
1st  August,  1841,  which  would  prevent  the  bankrupt  from 
receiving  a  discharge.  No  stich  jurisdiction  is  given  by  the 
act  to  the  Circuit  Courts.    The  jurisdiction  of  these  courts 
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under  the  act  exists  in  three  cases:  First,  when  a  question  has 
been  adjourned  into  a  Circuit  by  the  District  Court,  under  the 
6th  section  of  the  act.  Second,  by  appeal,  as  that  is  given, 
under  the  4th  section,  to  the  bankrupt,  when  a  majority  of  his 
creditors  in  number  and  value,  who  shall  have  proved  their 
debts,  shall  file  their  written  dissent  from  his  discharge.  Third, 
the  jurisdiction  given  to  the  Circuit  Courts  by  the  8th  section, 
in  suits  by  an  assignee  of  the  bankrupt,  against  any  person 
claiming  an  adverse  interest,  or  by  such  person  against  the 
assignee  for  property,  or  rights  of  property,  transferable  to  or 
vested  in  the  assignee  under  the  act.  If  we  cannot  find  such 
a  jurisdiction  in  the  Circuit  Courts  in  the  act  of  1st  August, 
1841,  it  is  in  vain  to  look  for  it  elsewhere,  for  the  purposes  for 
which  this  bill  has  been  brought. 

The  inquiry  then  must  be,  if  the  Circuit  Court  has  jurisdic- 
tion, to  annul  the  decree  of  the  discharge  given  to  the  bank* 
rupt  by  the  District  Court,  for  frauds  upon  that  act,  which 
would  have  prevented  him  from  receiving  a  discharge  and 
certificate,  in  other  words,  has  not  the  District  Court  of  the 
United  States,  in  which  the  bankrupt's  discharge  was  given, 
and  that  court  only,  the  power  to  inquire,  into  frauds  upon  the 
act  discovered  after  the  bankrupt  has  received  his  discharge, 
with  a  view  to  annul  it,  and  to  give  to  his  creditors,  who  have 
proved  their  debts,  the  benefit  of  the  property  he  may  have 
concealed,  or  the  preferences  he  may  have  given,  or  transfers 
of  property  he.  may  have  made  in  contemplation  of  bankruptcy  ? 
It  seems  to  us  that  the  jurisdiction  given  by  the  6th  section  of 
tie  bankrupt  act  to  the  District  Court  is  plenary  and  exclusive 
for  such  a  purpose.  The  words  of  the  6th  section  are:  "That 
the  District  Court,  in  every  district,  shall  have  jurisdiction  in 
all  matters  and  proceedings  in  bankruptcy  arising  under  this 
act,  and  any  other  act  which  may  hereafter  be  passed  on  the 
subject  of  bankruptcy;  the  said  jurisdiction  to  be  exercised 
summarily  in.  the  nature  of  summary  proceedings  or  equity, 
and  for  this  purpose  the  said  District  Court  shall  be  deemed 
always  open.  And  the  district  judge  may  adjourn  any  point 
or  question  arising  in  any  case  of  bankruptcy  into  the  Circuit 
Court  for  the  district,  in  his  discretion,  to  be  there  heard  and 
determined,  and  for  this  purpose  the  Circuit  Court  of  such 
district  shall  be  deemed  always  open.  The  jurisdiction  hereby 
conferred  on  the  District  Court  shall  extend  to  all  cases  and 
controversies  in  bankruptcy  arising  between  the  bankrupt  and 
any  creditor  or  creditors  who  shall  claim  any  debt  or  demand 
under  the  bankruptcy;  to  all  cases  and  controversies  between 
such  creditor  or  creditors  and  the  assignee  of  the  estate,  whether 
in  office  or  removed ;  to  all  cases  and  controversies  between  such 
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assignee  and  the  bankrupt ;  and  to  all  acts,  matters,  and  things,  to 
be  done  under  and  in  virtue  of  the  bankruptcy,  until  the  final  dis- 
tribution and  settlement  of  the  estate  of  the  bankrupt,  and  the 
close  of  the  proceedings  in  bankruptcy.  And  the  said  courts  shall 
have  ftdl  authority  and  jurisdiction  to  compel  obedience  to  all 
orders  and  decrees  passed  by  them  in  bankruptcy,  by  process 
of  contempt,  and  otner  remedial  process,  to  the  same  extent  the 
Circuit  Courts  may  here  do  in  a  suit  pending  therein  in  equity. 
And  it  shall  be  the  duty  of  the  District  Court,  in  each  district, 
from  time  to  time,  to  prescribe  suitable  rules  and  regulations, 
and  forms  of  proceedings,  in  all  matters  of  bankruptcy ;  which 
rules  and  regulations  and  forms  shall  be  subject  to  be  altered, 
added  to,  revised,  or  annulled,  bv  the  Circuit  Court  of  the 
same  district,  and  other  rules  and  regulations  and  forms  be 
substituted  therefor." 

Our  reflections  upon  this  section  as  a  whole,  and  particularly 
upon  that  clause  or  sentence  of  it  which  extends  tne  jurisdic- 
tion of  the  court  to  all  controversies  between  the  bankrupt  and 
a  creditor,  who  shall  claim  any  debt  or  demand  under  the  bank" 
rwptcy — to  all  cases  between  creditors  and  the  assignee  of  the 
estate,  whether  the  latter  continues  in  office  or  has  been  re- 
moved, and  to  all  controversies  between  the  assignee  and  the 
bankrupt — have  brought  us  to  the  conclusion  that  it  was  meant 
to  give  jurisdiction  to  the  District  Court,  either  at  the  suit  of 
the  assignee  or  of  the  creditor,  just  in  such  a  controversy  as 
the  complainants  have  made  by  their  bill;  with  the  power  in 
the  court,  in  a  suit  of  either  the  assignee  or  the  creditor,  or 
both  combined,  to  inquire  into  the  fraudulent  preferences 
alleged  to  have  been  given  by  the  bankrupt  in  contemplation 
of  bankruptcy;  and  when  they  shall  have  been  satisfactorily 
proved,  to  revoke  the  decree  of  discharge  which  had  been 

fiven  to  him,  to  prevent  it  thereafter  from  being  pleaded  as  a 
ar  to  anjr  suit  which  may  be  brought  against  him,  for  any  de- 
mand which  was  provable  under  the  act.  Or  the  assignee 
alone  may  sue  the  bankrupt  and  his  accomplices  in  the  Dis- 
trict Court,  for  any  preferences  he  may  have  given  to  creditors 
in  contemplation  of  bankruptcy,  to'recovep  the  amount  of  such 
preferences,  as  a  part  of  the  bankrupt's  estate  for  distribution 
among  his  creditors  who  have  proved  their  debts  under  the 
act,  and  with  the  additional  object  of  revoking  the  bankrupt's 
discharge  by  a  decree  of  the  court    In  either  suit  for  the  latter 

Surpose,  the  assignees  and  the  creditors  who  have  proved  their 
ebts  under  the  act,  may  be  the  parties  on  the  one  side,  and 
the  bankrupt  and  those  who  conspired  with  him  to  commit 
the  fraud  upon  the  act,  should  be  made  parties  on  the  other. 
If  it  be  intended  only  to  recover  the  atnounts  of  fraudulent 
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preferences,  as  a  part  of  the  bankrupt's  estate,  the  assignee 
may  sue  the  bankrupt  and  those  who  have  received  them,  or 
the  latter  alone,  giving  to  the  bankrupt  prior  reasonable  notice, 
specifying  in  writing  the  fraud  or  concealment  which  it  is  the 
object  of  the  suit  to  investigate,  so  that  he  may  be  present  at 
the  trial  to  defend  himself;  or  to  petition  the  court  to  be  made 
a  party  defendant  to  the  suit,  for  the  same  purpose.  And  in 
such  a  case,  the  jurisdiction  of  the  District  Court  should  be 
exercised  summarily ,.  in  the  nature  of  summary  proceedings 
in  equity,  such  being  the  direction  in  the  sixth  section  of  the 
act,  for  all  proceedings  in  bankruptcy  under  it. 

These  conclusions  are  verified  into  unquestionable  certainty, 
by*  considering  in  connection  other  parts  of  the  bankrupt  bill. 

By  the  third  section  of  it,  the  property  of  the  bankrupt,  of 
every  kind  whatever,  from  the  time  of  his  discharge,  by  mere 
operation  of  law,  is  deemed  to  be  divested  out  of  him,  and  be* 
comes  vested  by  force  of  the  decree  in  the  assignee  who  may 
be  appointed  for  the  benefit  of  such  of  the  bankrupt's  creditors 
who  have  come  in  and  proved  their  debts,  for  the  purpose  of 
becoming  distributees  equally  of  the  bankrupt's  estate,  to  the 
exclusion  of  all  creditors  who  have  not  done  so.  Then,  by  the 
second  section,  the  amount  of  preferences  which  may  have  been 
given  in  contemplation  of  bankruptcy,  are  declared  to  be  apart 
of  the  bankrupt's  estate.  It  is  the  duty  of  the  assignee  to  sue 
for  them,  and  the  bankrupt  who  has  made  them,  when  they 
have  been  proved,  cannot  be  allowed  a  discharge  under  the  pro* 
visions  of  the  act.  And  that  this  disability  to  receive  a  discharge 
was  meant  to  apply  prospectively  to  preferences  which  might 
be  given,  and  retroactively  to  such  as  had  been  given  in  con- 
templation of  bankruptcy,  or  to  such  preferences,  whether 
S"  ven  before  the  decree  of  discharge  or  after  it,  is  manifest  from 
e  whole  language  of  the  fourth  section,  particularly  that  part 
which  makes  a  bona  fide  surrender  by  the  bankrupt  of  all  his 
property  and  rights  of  property,  for  the  benefit  of  his  creditors, 
one  of  tiie  prerequisites  of  his  being  discharged  from  all  of  his 
debts ;  and  declares,  that  if  the  bankrupt  shall  be  guilty  of  any 
fraud  or  wilful  concealment  of-  his  property  or  rights  of  prop- 
erty, or  shall  have  preferred  any  of  his  creditors,  contrary  to  the 
5 revisions  of  the  act;  or,  if  he  admits  a  false  and  fictitious 
ebt  against  his  estate,  that  he  shall  not  be  entitled  to  such  dis- 
charge or  certificate.  Further,  the  5th  section  declares,  that 
no  creditor  or  other  person,  coming  in  and  proving  his  debt  ox 
other  claim,  shall  be  allowed  to  maintain  any  suit  at  law  or  in 
equity  therefor,  but  shall  be  deemed  thereby  to  have  waived  all 
right  of  action  and  suit  against  such  bankrupt;  which,  while 
it  excludes  such  a  creditor  from  bringing  a  suit  at  law  or  in 
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equity  in  any  other  court  for  his  original  debt,  which  had  been 
proved  against  the  bankrupt,  cannot  be  construed  to  mean 
that  he  could  not  resort  tothe  District  Court,  which  had  been 
deceived  into  granting  the  discharge,  for  the  purpose  of  in- 
vestigating the  frauds  which  may  have  been  committed  by  the 
bankrupt  before  a  discharge  had  been  granted  to  him,  but  not 
discovered  until  afterwards;  and  for  the  further  purpose  of 
obtaining  from  the  District  Court  an  annulment  of  the  discharge 
which  had  been  obtained  from  it  bv  perjury  and  fraud.  In  this 
we  do  not  differ  from  the  counsel  of  the  complainants,  for  much 
of  his  argument  was  intended  to  show  that  the  creditors  of  a 
bankrupt  are  not  without  a  remedy  for  frauds  committed  by 
him,  but  not  discovered  until  after  he  had  received  his  certifi- 
cate of  discharge.  That  was  the  case  of  Haxton  v.  Corse,  (2 
Bar.  Ch.,  507,)  decided  by  Chancellor  Walworth.  The  chan- 
cellor's language  is,  that  he  could  not  conclude,"  notwithstand- 
ing the  general  language  contained  in  the  fifth  section  of  the 
act,  that  the  creditors  who  come  in  and  prove  their  debts  shall 
not  be  allowed  to  maintain  any  suit  at  law  or  in  equity  there- 
for, and  that  the  law-makers  did  not  intend  that  the  proving 
of  debts  by  creditors  should  be  an  absolute  abandonment  of 
all  claim  against  the  future  acquisitions  of  their  debtor,  if  his 
discharge  was  refused,  or  if  it  was  void  for  any  of  the  frauds 
specified  in  the  act."  We  admit  the  principle,  that  creditors 
so  circumstanced  haye  a  remedy,  but  not  that  they  may  use  it 
in  any  suit  at  law  or  in  equity  in  the  Circuit  Court.  The 
bankrupt  law  has  given  to  the  District  Court  a  plenary  and 
exclusive  jurisdiction  in  all  matters  and  proceedings  in  bank- 
ruptcy. We  say  plenary  and  exclusive  jurisdiction  in  the  Dis- 
trict Court.  This  court  has  said  so  in  Shawhan  et  al.  v.  Wher- 
ritt,  (7  How.,  648.)  Besides,  on  the  authority  of  the  same  case, 
we  say,  as  all  the  proceedings  in  all  cases  in  bankruptcy  are 
made  matters  of  record  by  the  thirteenth  section,  that  a  party 
to  one  of  them  cannot  be  permitted  to  impeach  it  collaterally  in 
another  suit  in  another  court,  brought  by  him  there  to  recover 
from  the  bankrupt  his  original  debt,  whilst  he  continues  to 
occupy  his  relation  to  the  assignee  and  the  bankrupt,  under 
the  discharge  of  the  latter,  as  one  of  the  creditor  distributees 
of  his  estate.  The  District  Court  has  by  the  act  plenary  and 
exclusive  jurisdiction  of  the  matter,  and  no  other  court  can 
annul  the  decree  of  the  bankrupt's  discharge,  either  partially, 
for  the  benefit  of  a  particular  creditor,  or  wholly,  to  deprive 
the  bankrupt  of  its  operation. 

This  we  say,  with  direct  reference  to  the  parties  in  this  suit, 
who  were  parties  to  the  decree  of  the  bankrupt's  discharge, 
who  proved  their  debts,  and  who  have  taken  a  dividend  from 
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his  estate.  We  do  not  mean  to  say  anything  of  the  Circuit 
Court's  jurisdiction  iu  a  suit  brought  by  a  creditor  who  had  not 
come  in  and  proved  his  debt,  and  who  is  not  a  party  to  the  decree  in 
bankruptcy.  These  are  points  which  will  no  douht  be  well  con- 
sidered by  counsel  before  a  suit  shall  be  brought;  directly  in 
connection  with  the  power  given  to  such  a  creditor  to  impeach 
the  discharge,  when  the  bankrupt  shall  plead  it  in  bar  of  a  suit. 
But  the  manner  of  bringing  such 'a  suit  by  such  a  creditor,  how, 
when,  or  in  what  court,  it  should  be  brought,  we  shall  not  de- 
ride until  such  a  case  shall  be  brought  regularly  here  for  adju- 
dication. 

We  will  now  consider  another  point  in  the  case,  necessarily 
arising  from  the  frame  of  the  bill,  which  was  argued  by  the 
counsel  for  the  complainants,  with  some  earnestness.  It  is, 
whether  the  Circuit  Court  had  jurisdiction  of  the  subject-matter  of 
the  bill,  on  account  of  the  frauds  alleged  against  the  defendant. 

The  complainants,  in  their  bill,  state  minutely  the  original 
indebtment  of  the  bankrupt  to  them,  particularize  the  fraudu- 
lent preferences  he  had  {riven  to  other  creditors  in  contempla- 
tion of  bankruptcy,  admit  that  they  were  parties  to  the  bank- 
rupt's discharge,  and  had  taken  a  dividend ;  and  then  they  ask 
for  the  intervention  of  the  Circuit  Court  in  equity,  to  set  aside 
the  bankrupt's  discharge  as  to  them,  because  it  had  jurisdiction 
in  cases  of  fraud;  and  that  it  would  adjudge,  that  the  defend- 
ants shall  pay  to  them  their  original  debt,  with  interest,  on 
account  of  their  ignorance  of  the  frauds  of  which  they  com- 
plain, until  within  two  years  before  they  brought  their  bill. 
And  for  the  same  cause  they  say,  that  they  had  not  brought 
their  action  at  law  upon  their  original  cause  of  the  defendant's 
indebtment. 

The  bill  of  the  complainants,  then,  is  a  suit  to  recover  from 
the  defendant  the  debt  which  they  had  proved  in  bankruptcy. 
It  has  generally  been  thought,  and  has  been  frequently  decided 
judicially,  that  the  fifth  section  of  the  bankrupt  act  was  a  bar 
to  a  suit  where  a  party  proves  his  claim  and  takes  a  dividend. 
In  England,  though  such  suits  were  attempted  in  the  earlier 
administration  of  her  bankrupt  laws,  such  an  action  would  not 
be  thought  of  now  for  a  moment.  The  words  of  our  statute 
are,  "  and  no  creditor  or  other  person,  coming  in  and  proving 
his  debt  or  other  claim,  shall  be  allowed  to  maintain  any  suit 
at  law  or  in  equity  therefor ',  but  shall  be  deemed  thereby  to  have 
waived  all  right  of  action  and  suit  against  such  bankrupt;  and 
all  proceedings  already  commenced,  and  all  unsatisfied,  judg- 
ments already  obtained  thereon,  shall  be  deemed  to  be  sur- 
rendered thereby."  How,  then,  can  it  be,  that  a  creditor,  com- 
ing in  and  proving  his  debt  and  receiving  a  dividend,  can  be 
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allowed  to  sue  the  bankrupt  for  it  afterwards,,  either  at  law 
or  in  equity,  when  it  is  declared,  in  positive  and  unmistakable 
words,  that  if  the  creditor,  before  proving  his  debt,  had  com- 
menced an  action  for  it,  or  had  obtained  a  judgment  for  it,  he 
shall  be  deemed  to  have  surrendered  it,  and  to  nave  waived  all 
right  of  action  and  suit,  either  in  law  or  in  equity,  against  snch 
bankrupt,  for  the  debt  which  he  has  proved?  It  cannot  be 
done ;  and  the  disability  of  such  a  creditor  to  sue  the  bankrupt 
is  in  perfect  harmony  with  every  other  part  of  the  statute  of 
the  19th  August,  1841,  and  with  all  the  rights  of  creditors 
which  are  meant  to  be  secured  by  it 

Moreover,  the  exclusion  of  such  a  creditor  to  sue  the  bank- 
rupt, is  sustained  by  all  of  the  decisions  in  the  courts  of  Eng- 
land upon  the  statutes  of  bankruptcy. 

Lord  Hardwicke  said,  in  ex  parte  Groome,  1  Atk.,  119 — when 
such  a  right  was  claimed  by  a  creditor  upon  a  similar  provision 
in  the  statute  of  George  II,  chap.  80,  sec.  7,  (by  no  means  so 
expressive  as  that  just  cited  from  the  act  of  the  19th  August, 
1841) — "I  think  that  the  privilege  of  creditors  to  come  in,  and 
of  bankrupts  to  be  discharged  from  debts,  is  coextensive  and 
commensurate,  and  very  equitable,  for  it  would  otherwise  make 
an  irregularity  among  the  creditors ;  for  a  creditor  whose  debt 
.was  due  before  the  taking  out  of  the  commission  shall,  perhaps, 
have  more  than  five  shillings  in  the  pound;  and  the  creditor 
whose  debt  was  not.  due  till  a  second  distribution  shall  come 
in  and  have  as  much  as  the  other  creditor,  and  likewise  have 
a  remedy  open  to  him  for  the  rest  against  the  bankrupt.*9 
Therefore  a  creditor  shall  not  prove  his  debt,  receive  a  divi- 
dend, and  proceed  afterwards  in  an  action  at  law  against  the 
bankrupt.  In  such  cases  in  England,  the  creditor  is  put  to  his 
election,  whether  he  will  come  in  and  prove  his  debt,  or  pursue 
his  remedy  at  law.  With  us,  he  has  the  same  privilege.  In 
ex  parte  Goodwin,  1  Atk*,  152,  Lord  Hardwicke  said:  "This 
court  will  not  suffer  a  petitioning  creditor  to  arrest  a  bankrupt, 
and  for  this  reason — because  a  commission  of  bankruptcy  is 
considered  both  as  an  action  and  an  execution  in  the  hrst  in- 
stance; and  after  the  petitioning  creditor  had  laid  hold  of  all 
of  the  bankrupt's  effects,  it  would  be  a  great  absurdity  for  the 
same  person  to  be  permitted  to  arrest  him  likewise."  In  regard 
to  the  creditor  having  made  an  election,  his  Lordship  ruled,  in 
ex  parte  Ward,  1  Atk.,  158,  that  a  petitioning  creditor  determines 
his  election  by  taking  out  a  commission,  and  cannot  sue  the 
bankrupt  at  law,  though  for  a  debt  distinct  from  what  he  proved. 

In  ex  parte  Ward,  1  Atk.,  158,  it  was  also  ruled  that  a  peti- 
tioning creditor's  right  of  election  does  not  exist  after  the  bank- 
rupt has  received  nis  certificate;  and  when  the  creditor  has 
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already  proceeded  at  law,  he  is  not  at  liberty  to  come  in  and 
prove  his  debt  under  the  commission,  without  relinquishing  his 
proceedings  at  law,  unless  by  order  of  the  great  seal,  for  the 
purpose  of  giving  his  assent  or  dissent  to  the  certificate.  In 
Capon's  case,  1  Atk.,  219,  Lord  Hardwicke  declared,  "it  was 
by  no  means  to  be  done  that  a  creditor  wds  to  receive  a  pro- 

Eortionable  benefit  under  the  commission,  and  still  pursue  the 
ankrupt's  person  at  law ;"  and  he  would  not  permit  the  cred- 
itor, in  that  case,  who  had  proceeded  at  law  after  he  had  re- 
ceived two  dividends,  to  assent  to  or  dissent  from  the  bank- 
rupt's certificate,  until  he  had  refunded  the  dividends  he  had 
taken  under  the  commission.  In  Lindsay's  case,  1  Atk.,  220, 
he  petitioned  to  be  discharged  from  a  commitment  at  the  suit 
of  his  creditor,  Henkle,  who  had  proved  his  debt.  The  Lord 
Chancellor  said  the  creditor  must  either  waive  his  proof  under 
the  commission,  or  make  his  election  to  proceed  under  it;  but, 
notwithstanding,  if  he  elects  to  proceed  at  law,  he  may  still 
assent  or  dissent  to  the  certificate. 

In  Dorvillier's  case,  his  creditor  had  proved  a  debt  for  £800 
under  the  commission,  and  being  the  majority  in  value  of  all 
the  creditors,  had  chosen  himself  assignee,  as  he  had  the  right 
to  do  under  the  statute.  He  brought  an  action  at  law  for  the 
debt  which  he  had  proved  against  the  bankrupt.  The  bank- 
rupt petitioned  that  his  creditor  should  make  his  election  to 
proceed  under  the  commission  or  to  proceed  at  law.  The  Lord 
Chancellor  doubted  whether,  by  choosing  himself  assignee, 
was  not  making  an  election;  but  upon  the  creditor's  having 
elected  to  proceed  at  law,  he  discharged  him  as  a  creditor  under 
the  commission,"  but  still  allowed  him  to  assent  or  dissent  to 
the  bankrupt's  certificate. 

Li  Ayiott  v.  Harford  &  Richards,  bail  of  Lowe,  2  Blackstone'a 
Reports,  1317,  the  creditor  had  proved  his  debt  under  the  com- 
mission, and  had  voted  in  the  choice  for  assignees,  and  had 
subsequently  made  an  agreement  with  the  bankrupt  that  he 
should  keep  open  his  hotel  for  business.  The  bankrupt  ab- 
sconded. The  creditor  brought  an  action  against  the  bail  of 
the  bankrupt,  contending  that,  as  Lowe  had  absconded,  he  had 
forfeited  the  protection  of  his  commission,  and  that  the  bail 
was  to  follow  the  fate  of  his  principal.  De  Grey,  C.  J.,  refused 
to  fix  the  bail,  and  said,  there  are  some  instances  in  which  the 
Court  of  Chancery  permits  a  creditor  to  do  certain  acts,  such 
as  proving  his  debt  and  voting  for  assignees,  without  binding 
him  to  come  under  the  commission  and  renounce  his  legal 
remedy.  But  the  plaintiff  has  gone  much  further,  especially 
by  the  transaction  of  the  25th  of  August.  He  has  made  his 
election,  has  acquiesced  under  the  commission,  and  he  shall 
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not,  on  a  subsequent  unforeseen  event,  at  the  distance  of  twelve 
months,  desert  the  commission,  and  come  on  the  bail  by  sur- 
prise,   (White  ex  parte,  2  Ves.  Rep.,  9;  2  Bro.  C.  C,  114.) 

These  citations,  then,  show  how  the  comprehensive  equity 
of  Lord  Hardwicke,  upon  an  indefinite  statute  of  George  if, 
anticipated  the  more  perfect  legislation  of  49  George  D3,  c. 
121,  s.  14,  and  that  of  6  George  IV,  c.  16,  s.  59,  upon  the  same 
subject. 

The  first  provides,  "that  after  the  29th  June,  1809,  it  shall 
not  be  lawful  for  any  creditor,  who  has  or  shall  have  brought 
any  action  or  instituted  any  suit  against  any  bankrupt  in  respect 
of  any  demand  which  arose,  prior  to  the  bankruptcy,  or  which 
might  have  been  proved  as  a  debt  under  the  commission,  to 
prove  a  debt  under  such  commission  for  any  purpose  whatever, 
or  to  have  the  claim  of  debt  entered  upon  the  proceedings 
under  such  commission,  without  relinquishing  such  action,  a 
suit,  and  all  benefit  from  the  same;  and  that  the  proving  or 
claiming  a  debt  under  a  commission  by  any  creditor  shall  be 
deemed  an  election  by  such  creditor  to  take  the  benefit  of 
such  commission  with  respect  to  the  debt  so  proved  or  claimed 
by  him."  The  statute  of  George  IV  is,  "that  no  creditor  who 
has  brought  an  action  or  instituted  a  suit  for  a  demand  arising 
prior  to  the  bankruptcy,  or  which  might  have  been  proved, 
shall  prove  a  debt  or  enter  a  claim  for  it,  without  relinquishing 
such  action  or  suit,  and  all  benefit  from  the  same,  the  proving 
a  debt  or  entering  a  claim  to  be  deemed  an  election."  Our 
statute  is  as  comprehensive  as  either  of  those,  and  was  taken 
from  them,  though  not  expressed  in  the  same  words.  Indeed, 
the  three  are  an  embodiment  of  the  decisions  of  the  courts 
which  were  made  from  Lord  Hardwicke's  time  in  the  admin- 
istration of  the  bankrupt  law;  aiid  the  construction  of  the 
English  statutes  in  their  courts  since  has  been  in  conformity 
with  the  earlier  decisions. 

In  Adames  v.  Bridge,  (8  Bingh.  Rep.,  814,)  in  an  action  of 
debt  upon  a  bond,  in  which  a  rule  nisi  had  been  obtained  'to 
stay  proceedings  commenced  in  1881,  it  appeared  by  an  affida- 
vit that  the  defendant  had  been  a  bankrupt  in  1816,  and  that 
the  plaintiff  had  elected  to  prove  under  the  commission  sued 
out  at  that  time.  Tindall,  C.  J.,  ruled  that  plaintiff,  having 
proved  under  a  commission  of  bankruptcy  in  1818,  was  estopped 
to  sue  for  the  same  debt  after  the  passing  of  6  George  Iv,  c. 
16,  though  that  repeals  49  George  HI,  c.  121,  and  makes  proof 
of  a  debt  an  election  not  to  sue.  The  Chief  Justice  added,  the 
fallacy  in  the  argument  is  in  considering  the  election  to  prove 
as  an  incomplete  act.  It  was  a  complete  act  to  effect  a  discon- 
tinuance, and  after  such  a  lapse  of  time,  the  rule  must  be  dis- 
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charged  with  costs.    In  some  of  its  features,  that  case  is  not 
unlike  that  which  we  have  been  considering. 
Joseph  ex  parte  (18  Ves.,  340)  establishes  the  same  princi- 

?le;  also,  Dickson,  (1  Rose,  98;)  Boslock's  case,  (1  Dea.  and 
ihit.,)  the  same.  A  like  interpretation  has  been  {riven  to  the 
fifth  section  of  the  act  of  19th  August,  1841,  by  Cnief  Justice 
Tenney,  (in  31  Maine  Rep.,  192J  in  the  case  of  Humphrey  and 
Small,  and  by  Mr.  Justice  Hardy,  in  the  case  of  Buckner  & 
Stanton  v.  Caleote,  (in  28  Miss.,  390.)  Both  are  able  construc- 
tions of  the  statute  of  the  19th  August,  1841,  from  the  statute 
itselfj  and  they  command  our  entire  assent. 

Our  conclusions  in  this  case  are,  that  the  Circuit  Courts  of 
the  United  States  have  not  jurisdiction  to  annul  or  vacate  the 
discharge  and  certificate  in  bankruptcy  obtained  in  the  District 
Court,  upon  imputations  of  fraud  done  in  contemplation  of 
bankruptcy  by  the  bankrupt;  or  to  give  relief,  either  at  law 
or  in  equity,  in  a  suit  brought  by  a  creditor  who  had  proved 
his  debt  under  the  commission,  who  had  assented  to  the  bank- 
rupt's discharge  and  certificate,  and  who  has  taken  a  dividend 
out  of  the  bankrupt's  estate.  These  conclusions  relieve  the 
case  of  all  difficulty,  and  make  it  unnecessary  for  us  to  discuss 
any  of  the  other  points  which  were  made  by  counsel  on  either 
side  in  the  argument. 

We  add  a  word  more.  It  was  frequently  urged  in  the  argu- 
ment, by  the  counsel  for  the  complainants,  that  the  demurrer 
of  the  defendant  was  a  confession  of  the  frauds  alleged  in  the 
bill,  and  that  therefore  the  Circuit  Court  had  jurisdiction  to 
give  relief. 

Our  view  of  that  demurrer  is  different.  It  is  only  a  confes- 
sion of  all  facts  well  pleaded,  but  in  this  bill  none  were  so;  the 
power  of  the  court  to  give  relief,  and  of  the  complainants  to 
bring  a  suit,  either  at  law  or  in  equity,  for  the  original  debt 
which  they  had  proved  in  bankruptcy,  having  been  mistaken. 

The  dismission  of  the  bill  by  the  court  below  is  affirmed. 

.  Mr.  Justice  NELSON  concurs  in  the  result  of  the  opinion 
of  the  court  in  (his  case. 


James  B.  Teller  and  Thomas  W.  Swinney,  Plaintiffs  in 
Ebbob,  v.  Jonathan  T.  Patten  and  John  J.  Lane. 

Where  the  question  before  the  jury  was,  whether  or  not  one  of  the  defendants  was 
a  partner  in  a  commercial  firm,  it  was  proper  for  the  conrt  to  exclude  the  dec- 
larations made  by  the  defendant  in  the  absence  of  the  plaintiffs. 
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It  was  also  proper  not  to  confine  the  attention  of  the  jury  to  declarations  made  at 
one  particular  time  in  the  presence  of  one  of  the  plaintiffs,  but  to  allow  all  sim- 
ilar declarations  to  be  given  in  evidence,  so  that  the  jury  could  judge  of  the 
entire  question  of  the  existence  of  the  partnership1. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Indiana. 

It  was  an  action  of  assumpsit,  brought  by  Patten  and  Lane, 
merchants  of  New  York,  against  the  plaintiffs  in  error,  mer- 
chants of  Fort  Wayne,  Indiana.  The  only  question  in  the 
court  below  was,  whether  or  not  Swinney  was  a  partner  of 
Teller,  the  declaration  counting  upon  four  promissory  notes 
signed  by  Thomas  B.  Teller  &  Co.  Under  the  instructions  of 
the  court,  a  verdict  was  found  for  the  plaintiffs.  The  sub- 
stance of  the  bills  of  exception  is  stated  in  the  opinion  of  the 
court 

The  case  was  submitted  on  a  printed  argument  by  Mr.  Craw- 
ford for  the  plaintiffs  in  error,  and  argued  by  Mr.  0.  H.  Smith 
for  the  defendants. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 

This  case  is  brought  here  by  a  writ  of  error  from  the  Circuit 
Court  for  the  district  of  Indiana. 

It  is  an  action  of  assumpsit  on  four  promissory  notes  signed 
by  Thomas  B.  Teller  &  Co.  A  verdict  was  rendered,  and  a 
judgment  entered,  for  $2,719.40* 

Certain  rulings  of  the  court  on  questions  of  evidence  which 
were  made  during  the  trial,  and  to  which  exceptions  were 
taken,  present  the  points  for  consideration. 

Evidence  was  given  to  prove  the  partnership  of  Swinney 
with  Teller,  which  was  denied,  and  which  was  the  only  con- 
troverted fact  in  the  case.  Thomas  P.  Anderson,  a  witness, 
stated  that  in  April,  1852,  he  introduced  Swinney  to  divers  mer- 
chants in  the  city  of  New  York,  including  the  plaintiffs,  as  a 
E>rson  wishing  to  buy  goods  for  Fort  Wayne,  as  the  father-in- 
w  of  Teller,  and  the  capitalist  of  the  concern,  which  was  not 
denied  by  Swinney.  Several  other  witnesses  gave  evidence 
conducing  to  prove  that  Swinney  was  a  partner  of  Teller,  and 
had  by  his  declarations  and  conduct  at  Fort  Wayne  on  divers 
occasions,  in  1852  and  1853,  held  himself  out  to  the  world  as 
a  partner  of  Teller,  who  was  then  doing  business  as  a  mer- 
chant, and  that  Swinney  had  suffered  Teller  to  hold  him  out 
as  such. 

It  was  further  proved,  bythe  book-keeper  of  the  ijlaintiffi, 
that  Swinney  was  in  New  Y  ork  in  June,  1854,  a  period  prior 
to  the  extension  of  the  notes  sued  on,  and  in  conversation  with 
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Patten  and  Lane,  the  plaintiffs,  he  admitted  that  he  was  a 
partner  of  Teller  &  Co.,  in  the  house  at  Fort  Wayne.  About 
the  same  time,  two  of  the  daughters  of  Swinney  testified  that 
their  father  stated,  at  the  Astor  House,  in  New  York,  to  Fat- 
ten, one  of  the  plaintiffs,  that  he  was  not  a  partner  of  Teller. 

The  defendants  then  offered  several  depositions,  conducing 
to  prove  that  Swinney,  on  his  way  to  New  York,  with  Solomon 
D.  Bayless,  to  purchase  goods,  &c,  and  to  whom  he  said  that 
he  was  not  to  he  a  partner  with  Teller,  who  was  his  son-in-law, 
that  he  intended  to  purchase  a  small  stock  to  start  him  in  busi- 
ness, but  that  he  had  no  further  interest  or  connection  in  the 
matter.  The  same  statement  was  made  by  Swinney  to  several 
persons  in  New  York.  Witness  introduced  him  to  a  number 
of  merchants  in  that  city,  and  to  those  persons  he  did  not  rep- 
resent him  as  the  partner  of  Teller.  This  was  before  Thomas 
P.  Anderson  arrived  at  the  city.  At  none  of  these  conversa- 
tions does  it  appear  that  plaintiffs  were  present,  or  either  of 
them.  Other  depositions  were  offered  to  prove  that  on  the 
trial  of  one  Michael  Dougherty  for  larceny,  at  Fort  Wayne,  in' 
January,  1858,  Swinney  and  Teller  were  both  witnesses,  in 
the  absence  of  the  plaintiffs,  and  both  swore  that  Swinney  was 
not  a  partner  of  Teller's.  But  the  court,  on  objection  being 
made,  overruled  the  depositions,  which  showed  the  declarations 
of  Swinney  made  to  different  individuals  at  different  times,  in 
the  absence  of  the  plaintiffs,  and  also  the  oaths  made  by  Swin- 
ney and  Teller  in  the  criminal  case  stated,  as  incompetent, 
but  the  evidence  of  the  two  daughters  of  Swinney  was  not 
overruled. 

After  the  evidence  was  given,  and  the  argument  of  counsel 
closed,  the  defendant's  counsel  requested  the  court  to  charge 
the  jury,  if  they  believed  from  the  evidence  that  in  June,  1854, 
Swinney  told  ratten,  in  New  York,  that  he  was  not,  and  never 
had  been,  a  partner  of  Teller,  the  plaintiffs  could  not  after- 
wards deal  with  him  so  as  to  bind  Swinney,  unless  proof  were 
made  of  a  new  authority  given  to  him.  But  the  court  refused 
to  give  the  instruction  prayed  for,  and  said,  if  the  iury  were 
satisfied,  from  th$  evidence,  that  Swinney  was  actually  a  part- 
ner with  Teller  in  the  establishment  at  Fort  Wayne,  his  dec- 
larations to  the  contrary  to  Patten,  ip  New  York,  could  not 
relieve  him  from  liability  in  this  action. 

An  exception  was  taken  to  the  instruction  refused  and  to 
that  which  was  given. 

The  instruction  given  on  the  evidence  before  the  jury  was 
proper.  It  was  the  province  of  the  jury  to  determine  the  weight 
of  evidence  before  them.  The  instruction  asked  by  the  de- 
fendant would  have  restricted  this  right,  as  it  would  have 
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thrown  out  of  the  case  the  evidence  of  the  plaintiffs.  The 
jury  might  believe  that  the  remarks  were  made  to  Patteh  by 
Swinney,  in  the  presence  of  his  daughters,  "that  he  was  not, 
and  never  had  been,  a  partner  of  Teller,  at  Port  Wayne,"  and 
yet,  from  the  plaintiff's  evidence,  find  them  to  be  untrue. 
This  statement  is  represented  to  have  been  made  in  1854,  some 
two  years  after  the  merchandise  had  been  purchased.  It  is 
said  this  was  prior  to  the  extension  of  the  notes;  but  that  is 
immaterial,  as  the  partnership  debt  had  been  long  before  in- 
curred. No  one  can  manufacture  evidence  for  himself  in  such 
a  case.  The  judge  treated  the  evidence  fairly  by  submitting 
it,  with  the  other  facts,  to  the  consideration  of  the  jury. 

The  depositions  which  related  to  the  declarations  of  Swin- 
ney, at  different  times  and  occasions,  that  he  was  not  a  partner 
of  Teller's,  were  properly  suppressed ;  they  were  not  made  in 
the  presence  of  the  plaintiffs,  or  their  agent,  and  of  which  the 
plaintiffs  could  have  had  notice.  The  oaths  said  to  have  been 
made  on  a  certain  occasion,  by  Teller  and  Swinney,  belong  to 
the  same  category. 

The  existence  of  the  partnership  at  Fort  Wayne  seems  to 
have  been  proved  to  the  satisfaction  of  the  jury.  The  firm 
was  known  by  the  name  of  Teller  &  Co.  This  was  the  admis- 
sion of  a  partnership  in  their  course  of  dealing;  and  if  Swinney 
was  not  the  partner,  it  would  have  been  easy  to  prove  who  was. 

The  ruling  of  the  court  in  the  admission  of  the  evidence  to 
theiurjr,  and  the  exclusion  of  that  which  was  offered,  was  correct. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 


J.  M.  Mattingly  and  Sarah  Ajstn  his  wife,  Appellants,  v. 
i "2!d  we   John  H.  Boyd,  Administrator  op  David  H.  Boyd,  deceased. 

17f  6» 

im  2?  By  the  laws  of  Virginia,  where  an  absent  defendant  is  sued,  and  a  garnishee  is  found 
within  the  State  haying  fends  of  the  absent  debtor  in  his  hands,  the  court  may 
either  suffer  the  fund  to  remain  in  the  hands  of  the  garnishee,  or  be  paid  over  to 
we  attaching  creditor,  security  being  given  in  either  case  to  refund  the  money 
upon  a  final  decree. 

Whilst  the  suit  is  pending,  therefore,  the  money  must  be  considered  as  in  the  cus- 
tody of  the  court,  and  not  liable  to  be  sued  for  by  the  absent  debtor  against  his 
garnishee. 

Consequently,  the  statute  of  limitations  does  not  run  whilst  the  suit  is  pending; 
and  if  an  action  is  brought  against  the  executor  of  the  garnishee  after  the  termi- 
nation of  the  principal  suit  iu  sufficient  time  to  clear  the  statute,  a  recovery  must 
be  had. 

The  garnishee  having  used  the  money,  his  executor  must  pay  interest  from  the  time 
when  the  attachment  process  was  served,  up  to  the  time  of  the  death  of  the  gar- 
nishee—it  being  so  claimed  in  the  bill. 

The  garnishee  was  entitled  to  a  reasonable  sum  for  the  trouble  which  he  had  taken. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  th*  district  of  West  Tennessee. 
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The  bill  was  filed  by  Sarah  Ann  Thorp,  bnt  in  the  course  of 
proceedings  her  marriage  with  J.  M.  Mattingly  was  suggested, 
and  the  suit  thereafter  conducted  in  tho  names  of  Mattingly 
and  wife. 

The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Robinson,  no  counsel  appearing  for  the 
appellee. 

Mr.  Bobinson  made  the  following  points: 

I.  That  if,  when  this  suit  was  brought,  Bylen  had  been  alive 
and  a  citizen  of  Tennessee,  and  a  party  defendant,  the  plaintiff 
would  not  have  been  barred  from'proceeding  against  him  by  the 
statute  of  21,  Jac.  1,  ch.  16,  sec.  3,  or  by  the  Tennessee  statute 
of  1715  taken  from  it,  or  by  any  other  statute  of  that  State. 
1.  Because,  by  the  appointment  of  Bylen  as  guardian,  an  ex- 
press trust  was  created,  and  the  statute  of  limitations  is  no  bar 
in  the  case  of  such  express  trust.  (Pinkerton,  &c,  v.  Walker 
and  wife,  3  Hay.,  221-2 ;  Bryant  v.  Tucket,  ib.,  252-'3 ;  Parson- 
Ac,  v.  Ivey,  1  Yer.,  297;  Armstrong  v.  Campbell,  3  Tor.,  201; 
McDonald  v.  McDonald,  8  ib.,  148 ;  Smart  and  wife  v.  Wateiv 
house,  10  ib.,  104;  Porter  v.  Porter,  3  Humph.,  586.)  2.  Be- 
cause the  statute  of  1715  does  not  bar  actions  of  debt  generallv, 
but  those  only  which  are  brought  for  arrearages  for  rent ;  (Kirk- 
man  i\  Hamilton,  &c,  6  Pet.,  23;  Tisdale  v.  Munroe,  3  Yer., 
222;)  and  even  if  the  plaintiff  came  within  the  5th  section,  she 
comes  within  the  disabilities  provided  for  by  the  9th  section. 
8.  Because  no  statute  of  limitations  in  force  in  Tennessee  bars 
an  action  on  a  specialty;  neither  such  as  Bylen  gave  when  he 
qualified  as  guardian,  nor  such  as  was  taken  under  the  decrees 
of  the  Court  of  Chancery  at  Richmond.  (Lawrence  v.  Bridle- 
man,  7  Yer.,  107;  Hay  v.  Lea,  8  ib.,  89;  Rice  v.  Alley,  1 
Sneed,  52 ;)  and  even  if  there  were  any  statute  of  Tennessee 
prescribing  a  certain  term  of  years  within  which  an  action  must 
be  commenced  on  such  a  bond  as  that,  (pp.  36-'7,)  the  defend- 
ant does  not  show  that  such  term  of  years  has  elapsed  since 
thejJaintiff  married  or  attained  the  age  of  twenty-one  years. 

EL  That  supposing  the  plaintiff  has  a  right  to  maintain  a  suit 
against  Bylen  or  his  representative  for  the  money  mentioned 
in  said  bond  and  the  interest  thereof,  the  right  of  action  of 
Bylen  against  David  H.  Boyd,  for  the  money  received  by  the 
latter  as  agent,  would  not  be  barred  by  the  time  which  has 
elapsed  since  Boyd  received  the  money.  For  whether  the 
attachment  was  right  or  wrong,  Boyd  claimed  to  hold  and  was 
allowed  to  hold  the  money  pending  the  attachment,  and  is 
bound  to  answer  for  it  when  the  attachment  was  terminated. 
VOL.  xx,  9 
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m.  That  seeing,  if  the  plaintiff  was  to  have  a  decree  against 
Bylen,  the  latter  would  be  entitled  to  a  decree  against  Boyd, 
the  proper  course  of  equity  is  to  decree  immediately  for  the 
plaintiffs,  against  the  administrator  of  Boyd — the  party  ulti- 
mately responsible.  {Garnett,  &c,  v.  Macon,  &c,  6  Call,  349, 
and  other  cases  cited  in  2  Rob.  Pract.,  895-'8,  old  ed.) 

IV.  That  the  decree  should  be  for  $1,112.82,  with  interest 
from  the  26th  of  October,  1826,  (p.  82,)  and  the  costs  of  this  suit 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

Spencer  Roane  devised  to  his  grand-daughter,  Sarah  Ann 
Roane,  one  thousand  dollars.  She  was  a  minor,  residing  in 
Kentucky ;  and  Joseph  N".  Bylen,  her  stepfather,  was  her  guard- 
ian. Bylen  sued  Roane's  executors  for  the  money,  and  recov- 
ered it  as  guardian.  David  H.  Boyd  acted  as  the  agent  of  Bylen, 
and  received  the  money  in  Virginia,  and  held  it  as  agent.  Fay- 
ette Roane,  the  fether  of  Sarah  Ann,  owed  William  H.  Roane, 
of  Richmond,  Virginia,  a  thousand  dollars.  Bylen  was  Fayette 
Roane's  executor ;  and  William  H.  sued  out  a  subpoena  and  filed 
an  attaching  creditor's  bill  in  the  Superior  Court  of  Chancery  at 
Lynchburg,  against  Bylen  and  others,  to  which  David  H.  Boyd 
was  a  party  defendant.  The  main  purpose  of  the  bill  was,  to 
restrain  the -money  held  by  Boyd  for  Bylen  as  guardian,  in 
Boyd's  hands,  until  Roane  could  obtain  a  decree  against  Bylen, 
and  enforce  payment  from  Boyd  as  the  debtor  ofBylen. 

Roane's  restraining  order  was  sued  out  and  executed  on 
Boyd  the  10th  day  of  October,  1827. 

May  4,  1829,  Boyd  answered  the  bill,  and  admitted  that  he 
had  received  $1,112  as  agent  ofBylen,  guardian  of  Sarah  Ann 
Roane,  on  a  power  of  attorney,  "which  money  he  intended  to 
pay  over  to  Bylen  as  guardian,  until  inhibited  by  the  process 
of  the  court." 

The  suit  lingered  on  the  rules  at  Lynchburg  till  July  4, 1858, 
the  restraining  order  being  in  full  force  from  1827  to  1858.  In 
the  mean  time,  Boyd  had  removed  to  Tennessee,  and  died  there 
on  the  25th  of  August,  1851 ;  and  about  two  months  thereafter, 
John  H.  Boyd,  the  defendant  to  this  suit,  administered  on  Da- 
vid H.  Boyd's  estate;  and  on  the  5th  of  September,  1853,  this 
suit  was  brought.  The  main  defence  set  up  is,  the  acts  of  lim- 
itation barring  actions  in  Tennessee.  The  suit  was  brought 
within  two  years  after  John  H.  Boyd  administered,  and  there- 
fore the  act  barring  suits  against  administrators  does  not  apply ; 
and  the  only  question  is,  whether  the  suit  is  barred  by  the 
general  law  barring  actions  founded  on  simple  contracts,  if 
not  sued  for  within  three  years  next  after  the  cause  of  action 
accrued. 
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The  settled  law  of  Tennessee  is,  that  where  an  agent  obtains 
money  of  his  principal,  and  converts  it  to  his  use,  and  is  not 
sued  until  three  years  elapse,  the  remedy  bv  assumpsit  is  barred. 
(McGinnis  v.  Jack  and  Cocke,  Martin  and  Yer.  R.,  861 ;  Haw- 
kins p.  Walker,  4  Yer.  R.) 

It  is  also  settled  in  Tennessee,  that  where  the  statute  com- 
mences to  run,  it  runs  on,  unless  there  is  a  new  promise  within 
three  years  next  before  suit  is  brought ;  and  an  acknowledg- 
ment Dy  the  defendant  of  an  actual  subsisting  debt  due  to  the 
plaintiff  within  the  three  years  is  deemed  equivalent  to  new 
promise,  as  the  law  raises  a  promise  to  pay  on  the  acknowledg- 
ment (Russell,  adm'r,  v.  Gass,  Martin  and  Yerger's  R.,  270.) 
This  acknowledgment  was  made  by  Boyd,  in  1829,  by  his  an- 
swer, filed  in  the  Superior  Chancery  Court  at  Lynchburg. 
Had  Bvlen  sued  him  at  law,  and  the  act  of  limitations  been 
pleaded,  the  statement  in  Boyd's  answer  would  have  been  a 
good  replication. 

The  question  then  comes  to  this — whether  Bylen,  as  guard- 
ian, or  Sarah  Ann  Roane,  after  she  became  of  age,  had  cause 
of  action  against  Boyd  whilst  the  suit  at  Lynchburg  was  pend- 
ing? The  act  of  1819  (Virginia  Revised  Code,  474)  in  sub- 
stance provides,  that  where  a  suit  in  chancery  is  prosecuted 
against  a  defendant  who  is  out  of  the  State,  and  against  a 
defendant  within  the  State,  who  has  in  bis  hands  effects  of  or 
is  indebted  to  the  absent  defendant,  the  court  may  make  an 
order,  and  require  surety,  if  it  shall  appear  necessary,  to  restrain 
the  defendant  within  the  State  from  paying  the  debt  by  him 
owing  to  the  absent  defendant;  or  the  court  may  order  such 
debt  to  be  paid  to  the  attaching  creditor,  upon  his  giving  suf- 
ficient security  for  the  return  of  the  money  to  such  person,  and 
in  such  manner  as  the  court  shall  afterwards  direct 

The  act  also  provides  how  the  absent  defendant  shall  be 
notified  by  publication;  and  if  he  does  not  appear,  the  court 
may  hear  the  plaintiff's  proofs  of  the  justice  of  his  demand, 
and  may  proceed  to  take  the  bill  for  confessed,  and  to  decree 
thereon  as  to  the  court  may  seem  proper,  and  enforce  due 
execution  of  the  decree. 

The  court  did  not  require  security  from  Boyd  to  have  the 
money  forthcoming  according  to  a  decree,  that  might  be  subse- 
quently made;  but  set  the  cause  down  for  hearing  against 
him,  leaving  the  money  in  his  hands. 

Bylen  never  answered,  but  urged  Boyd  by  letters  to  employ 
counsel  and  defend  the  suit,  and  to  send  him  the  money  if  the 
bill  was  dismissed;  and  thus  the  matter  stood  until  185S,  when 
the  suit  abated  by  William  H.  Roane's  death. 

As,  by  the  Virginia  attachment  law,  the  court  might  require 
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surety  of  the  garnishee,  to  restrain  him  from  paying  the  money  in 
his  hands  to  his  creditor,  pending  the  attachment  suit,  or  order 
it  to  be  paid  the  attaching  creditor,  on  his  giving  surety  to 
refund  if  the  suit  was  decided  against  him,  it  follows  that  the 
fund  was  in  custody  of  the  law,  and  that  the  garnishee  could 
not  be  sued  a  second  time ;  so  that,  in  this  case,  if  Bylen,  or 
Miss  Roane,  had  sued  Boyd  pending  the  attachment  suit,  he 
or  she  could  have  pleaded  in  abatement  the  former  suitpend- 
ing,  to  the  same  effect  as  if  he  had  been  twice  sued  by  Bylen. 
This  is  plainly  inferrible  from  the  face  of  the  statute;  and  the 
position  is  supported  bv  adjudged  cases  both  in  England  and 
in  this  country.  (Brooke  v.  Smith,  1  Salk.,  280;  Embree  and 
Collins  v.  Hanna,  5  John.  It.,  101;  Irvine  v.  The  Lumberman's 
Bank,  2  Watts  and  Sargent,  208.)  The  same  rule  was  recog- 
nised by  this  court  in  the  case  of  Wallace  v.  McConnell,  18 
Peters,  151.  Mr.  Drake,  in  his  well-considered  treatise  on  at- 
tachment, (section  720,)  has  stated  the  practice  in  different 
States,  to  which  book  we  refer. 

We  are  opinion  that  Boyd's  holding  was  not  adverse 
until  the  suit  in  Virginia  was  ended;  and,  secondly,  that 
neither  Bylen,  as  guardian,  nor  Sarah  Ann  Roane,  after  she 
became  of  age,  had  cause  of  action  against  Boyd  for  retaining 
the  money,  whilst  the  suit  was  pending,  and  therefore  the  act 
of  limitations  is  no  defence. 

The  next  question  is,  whether  Boyd  is  bound  to  pav  interest 
on  the  fund?  As  a  general  rule,  a  garnishee  is  not  bound  to 
pay  interest,  because  he  is  liable  to  be  called  on"  to  pay  at  all 
times.  (11  Sargent  and  Rawle,  188;  Drake  Pr.,  725;  1  Wash- 
ington  Va.  R,  149.) 

But  here  the  bill  alleges  that  he  used  the  money  as  his  own ; 
and  the  proof  is,  that  in  the  latter  part  of  November,  1826,  he 
received  the  money  as  agent  of  Bylen,  and  immediately  loaned 
it  to  George  Boyd,  his  father,  who  was  in  failing  circum- 
stances, ana  shortly  thereafter  became  insolvent  As  this  was 
an  appropriation  of  the  money,  and  a  manifest  breach  of  trust, 
David  H.  Boyd  was  bound  to  account  with  interest 

The  bill  only  claims  interest  from  the  time  the  attachment 
process  was  served,  up  to  the  time  of  David  H.  Boyd's  death; 
we  therefore  order  that  interest  be  calculated  from  the  23d  of 
October,  1827,  to  the  25th  of  August,  1851,  these  being  the 
dates  from  and  to  which  interest  is  claimed. 

In  June,  1826,  David  It.  Boyd  forwarded  an  account  to 
Bylen  for  the  money  he  had  expended  for  the  latter,  in  prose- 
ciiting  the  suit,  at  Richmond,  against  Spencer  Roane's  execu- 
tors, including  one  hundred  dollars  for  his  trouble  in  attending 
to  the  business. 
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The  amount  claimed  is  $216.89.  We  think  this  charge  is 
reasonable,  and  order  it  to  be  deducted  from  the  principal  sum 
sued  for,  which  is  $1,112.83,  and  leaves  $896.44  due  of  prin- 
cipal, on  which  interest  after  the  rate  of  six  per  cent,  per  annum 
will  be  calculated,  from  23d  day  of  October,  1827,  up  to  the 
25th  day  of  August,  1851,  to  be  levied  of  the  goods  and  chat- 
tels of  the  estate  of  David  H.  Boyd  in  the  hands  of  his  admin- 
istrator, John  H.  Boyd,  the  respondent,  to  be  administered. 

It  is  further  ordered,  that  the  decree  of  the  Circuit  Court 
for  the  district  of  West  Tennessee,  dismissing  the  bill,  be  re- 
versed, and  that  the  cause  be  remanded  to  said  court,  for  further 
proceedings  to  be  had  therein. 


Charles  McMicken,  Appellant,  v.  Franklin  Perin.  aoh  m 

L-ed8B7 

22h  Mr 

Where  this  court  affirmed  a  decree  of  a  Circuit  Court,  which  was,  that  a  convey-      11*1*74 

ance  of  property  should  be  executed  upon  the  payment  of  a  sum  of  money;  and 

the  Circuit  Court  proceeded  to  carry  out  its  decree  by  issuing  an  attachment 

against  the  party  who  refused  to  execute  such  conveyance,  an  appeal  will  not 

lie  to  this  court  from  the  order  directing  the  attachment. 

The  appeal  must  be  dismissed,  with  costs,  on  motion. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

It  was  before  this  court  at  a  preceding  term,  and  is  reported 
in  18th  Howard,  508. 

When  the  mandate  of  this  court  went  down,  tho  money 
therein  mentioned  was  tendered  to  McMicken,  who  refused  to 
accept  it;  whereupon,  an  order  was  obtained  to  attach  him  for 
contempt,  in  refusing  to  make  the  conveyance  required  bv  the 
decree.  Whilst  in  custody  of  the  marshal,  he  executed  the 
conveyance,  and  at  the  same  time  took  an  appeal  from  the 
order  to  attach. 

Mr.  Taylor  moved  to  dismiss  the  appeal,  which  motion  was 
opposed  by  Mr.  Gittet. 

Mr.  Taylor  referred  to  the  cases  of  Watson  c.  Thomas,  Lit- 
tell's  Select  Cases,  (6  Lit,)  248;  Carr  v.  Hoxie,  18  Pet,  462; 
and  Lovelace  v.  Taylor,  6  Rob.  R,  93. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court.  ^ 
This  is  an  appeal  from  the  Circuit  Court  for  the  eastern  dis- 
trict of  Louisiana. 

The  defendant,  Perin,  in  the  year  1848,  being  desirous  of 
purchasing  the  interests  the  Fletchers  had  in  a  plantation,  with 
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the  improvements  thereon,  situated  in  the  parish  of  East  Baton 
Rouge,  in  the  State  of  Louisiana,  applied  to  Charles  McMicken, 
a  relation  of  his,  living  in  Cincinnati,  Ohio,  to  loan  him  five 
thousand  dollars  for  the  purchase,  which  he  agreed  to  do;  and, 
in  order  to  secure  McMicken,  it  was  agreed  that  he  should  take 
the  title  in  his  own  name  in  trust,  on  condition  that  Perm 
should  pay  him  the  money  advanced.  And  it  appears  that, 
under  various  pretences,  McMicken  sought  to  hold  the  planta- 
tion as  his  property. 

A  bill  was  filed  by  Perin  for  a  specific  execution  of  the  con- 
tract, by  a  conveyance  to  him  on  the  payment  of  the  five  thou- 
sand dollars  borrowed. 

And  after  various  proceedings  were  had  and  testimony  ex- 
amined, the  court  decreed  that  Perin,  within  six  months,  shall 
pay  McMicken  the  sum  of  $7,266.80,  with  interest  thereon  at 
the  rate  of  eight  per  cent,  from  the  date  until  paid;  and,  on 
the  payment  thereof,  that  McMicken  shall  convey  to  Perin  the 
undivided  three-fourths  part  of  the  plantation  aforesaid,  in  the 
parish  of  East  Baton  Rouge.  Subsequently,  the  time  for  the 
payment  of  the  money  was  extended  three  months.  But  this 
order  was  afterwards  annulled,  and  an  appeal  to  the  Supreme 
Court  from  the  decree  was  granted. 

And  afterwards,  at  the  January  term,  1857,  on  filing  the 
mandate  of  the  Supreme  Court  of  the  United  States  affirming 
the  decree  of  the  Circuit  Court,  and  upon  showing  that  a  ten- 
der had  been  made  of  the  sum  of  money  specified  in  said  de- 
cree, and  the  interest  thereon,  by  said  Perin  to  said  McMicken, 
according  to  the  terms  of  the  decree,  to  wit,  the  sum  of  eight 
thousand  seven  hundred  and  fifty-five  dollars,  which  sum  has 
been  deposited  in  this  court  in  satisfaction  of  said  decree  by 
Perin,  and  upon  filing  the  affidavit  of  Perin  that  McMicken 
refuses  to  convey  the  premises  directed  by  said  decree,  the  deed 
being  herewith  filed,  it  is  therefore  ordered  that  said  defend- 
ant, Charles  McMicken,  do  show  cause,  on  Saturday,  the  17th 
instant,  at  10  o'clock  A.  M.,  why  an  attachment  should  not 
issue  to  enforce  compliance  with  said  decree. 

On  the  same  day  the  mandate  was  entered,  and  prior  to  its 
entry  it  was  proved,  by  the  affidavit  of  Perin,  that  a  tender  of 
the  above  sum  was  made  to  McMicken,  which  he  refused. 

In  answer  to  the  rule  to  show  cause  why  an  attachment 
should  not  issue  against  him,  various  reasons  were  assigned, 
all  of  which  were  overruled  by  the  court,  and  an  attachment 
was  ordered  to  issue  to  compel  the  defendant  to  execute  a  con- 
veyance, as  directed  by  the  decree;  and,  further,  that  the  de- 
fendant should  pay  the  costs,  of  the  rule.  From  this  decision 
the  defendant  prayed  an  appeal  to  the  Supreme  Court,  which 
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\  allowed,  and  on  which  bond  was  given.    This  is  the  appeal 
now  before  us,  and  which  a  motion  is  made  to  dismiss. 

By  the  appeal  from  the  former  decree,  the  time  within  which 
the  money  was  required  to  be  paid  was  necessarily  suspended. 
But  that  decree  having  been  affirmed  by  the  Supreme  Court, 
and  remanded  to  the  Circuit  Court  to  be  carried  into  effect, 
nothing  further  was  required  to  be  done.  The  tender  and  de- 
posit of  the  money  in  court  was  all  that  Perin  was  required  to 
do,  to  authorize  the  court  to  attach  McMicken  for  a  contempt, 
in  refusing  to  make  the  conveyance.    This  involved  no  new 

Suestion  or  decision,  but  was  the  ordinary  means  of  enforcing 
ae  original  decree.  In  no  sense  was  this  a  final  decree  on 
which  an  appeal  could  be  sustained.  It  is,  in  effect,  the  same 
as  ordering  an  execution  on  a  judgment  at  law,  which  had 
been  affirmed  on  error,  and  remanded  for  execution  to  the 
Circuit  Court  It  has  been  held  that  an  order  of  sale  in  execu- 
tion of  an  original  decree  is  not  a  final  decree,  on  which  an 
appeal  will  lie.    (Eeene  v.  Warren,  13  Peters,  439.) 

There  are  cases  in  which  a  second  appeal  may  be  taken,  but 
it  must  be  founded  on  a  procedure  subsequent  to  the  original 
decree,  and  in  a  matter  not  concluded  by  it. 
This  appeal  is  dismissed,  at  the  costs  of  appellant. 


Ann  C.  Smith,  use  of  Caleb  Cushing,  Plaintiff  in  Ekbob,  v. 

The  Corporation  of  Washington.  L*d«8 

99    641 

1»    164 

The  power  granted  by  Congress  to  the  corporation  of  the  city  of  Washington,  "to    48f  » 
open  and  keep  in  repair  streets,  avenues,  lanes,  alleys,  &c»,  agreeably  to  the  plan 
of  the  city,"  includes  the  power  to  alter  the  grade  or  change  the  level  of  the  land 
on  which  the  streets  by  the  plan  of  the  city  are  laid  oat, 

If,  in  the  exercise  of  this  power,  an  individual  proprietor  suffers  inconvenience  or  if 
put  to  expense,  the  corporation  are  not  liable  in  damages. 

This  case  was  brought  np,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  holden 
in  and  for  Hie  county  of  Washington. 

It  was  an  action  on  the  case  brought  in  the  Circuit  Court  by 
Ann  C.  Smith,  against  the  corporation  of  Washington,  to  re- 
cover damages  alleged  to  have  been  suffered  by  the  plaintiff 
by  reason  oi  the  alteration  of  the  grade  of  K  street,  in  the  pity 
of  Washington,  upon  which  street  the  plaintiff's  dwelling- 
house  and  messuage  were  situated. 

Upon  the  trial  in  the  court  below,  after  much  evidence  had 
been  given,  the  defendants'  counsel  asked  the  court  to  give  the 
following  instruction,  which  was  given  bv  the  court,  and  plain- 
tiff's counsel  excepted. 
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I£  from  the  whole  evidence  aforesaid,  the  jurv  shall  find  that 
the  defendants,  bona  fiat  y  and  to  promote  the  public  convenience, 
and  to  complete  and  extend  the  grading  of  the  streets  of  said 
city,  caused  the  north  side  of  K  street  to  be  cnt  down,  graded, 
and  completed,  and  thereby  caused  the  damage  in  said  decla- 
ration complained  of;  and  that,  in  the  execution  of  said  work, 
the  said  corporation  made  their  said  excavation  in  the  street, 
and  at  a  distance  of  six  or  seven  feet  from  the  front  line  of  the 

1)1  ain tiff's  said  premises,  then  the  damages  so  as  aforesaid  al- 
ecred  by  the  plaintiff^  if  the  jury  shall  believe  the  same  was 
occasioned  by  the  acts  aforesaid  of  the  defendants,  and  not 
otherwise,  is  damnum  absque  injuria,  and  the  plaintiff  is  not  en- 
titled to  recover  in  this  action,  which  instruction  the  court  gave 
as  prayed ;  whereupon,  the  plaintiff,  by  her  counsel,  excepts  to 
said  ruling  of  the  court,  and  prays  the  court  to  sign  and  seal 
this,  his  bill  of  exceptions,  and  to  cause  the  same  to  be  enrolled, 
which  is  done,  this  22d  day  of  May,  1856. 

And  on  the  trial  of  said  cause,  and  before  the  same  was  sub- 
mitted to  the  jury,  the  counsel  for  the  said  plaintiff  requested 
the  said  court  to  give  the  jury  the  following  instructions,  to  wit: 

1.  That  if  they  find,  from  evidence,  that  the  grade  of  K  street 
north,  in  front  of  said  plaintiff's  premises  mentioned  in  said 
declaration,  was  established  and  made,  and  said  street  grav- 
elled, at  or  about  the  year  1832,  and  the  said  sidewalk  graded 
and  flagged  at  or  about  the  same  time,  by  the  direction  and 
authority  of  said  corporation  at  the  time  of  opening  said  street, 
and  in  pursuance  of  the  acts  of  October  23,  1830,  August  11, 
1831,  and  18th  of  May,  1832 — that  then  the  said  corporation 
had  no  power  or  authority  .to  regrade  said  street  in  a  manner 
to  occasion  expense  to  the  plaintiff,  or  injure  the  use  or  value 
of  her  property,  without  making  compensation  therefor,  and 
that  the  defendants  are  liable  for  the  damages  which  the  said 
regrading  occasioned  plaintiff.     [Refused/) 

2.  That  if  they  believe  that  the  plaintiff  or  her  grantors  was 
induced  to  build  said  house  in  consequence  of  the  said  act  of 
October  23, 1830,  and  the  grading  of  said  street  in  front  thereof 
under  it,  that  then  in  that  case  the  changing  of  said  grade  to 
her  injury,  without  making  compensation,  was  an  act  of  bad 
faith  towards  her,  for  which  the  defendants  are  liable*  [Refused.] 

That  if  they  find  that  the  said  street  in  front  of  plaintiff's 
house  was  graded  under  and  in  pursuance  of  the  act  of  March 
3,  1851,  by  said  defendants,  that  then  the  regrading  under  the 
act  of  September  12,  1851,  was  unauthorized,  if  the  plaintiff 
sustained  injury  thereby,  for  which  no  compensation  was  made ; 
and  that  then,  and  in  that  case,  the  defendants  are  liable  to  her 
for  the  injury  which  she  sustained  thereby.    [Refused,] 
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That  if  they  find  that  the  said  defendants  caused  the  pave- 
ment in  front  of  said  plaintiff's  house  to  be  taken  up,  and  said 
sidewalk  to  be  regraded  and  the  pavement  relaid,  that  then  the 
taking  up  the  same,  and  regrading  and  relaying  the  same,  under 
the  acts  of  August  21, 1851,  and  12th  of  September,  1851,  with- 
out  making  compensation  for  the  damages  the  said  plaintiff 
might  sustain  thereby,  was  unauthorized  and  unlawful,  and 
that  said  defendants  are  liable  to  the  plaintiff  for  the  damages 
sustained  thereby.    [Refused.] 

That  under  the  act  of  Congress  authorizing  said  defendants 
to  open  streets,  when  they  have  once  graded  and  opened  the 
same,  that  they  have  no  lawful  authority,  without  the  consent 
of  the  property  holders  injured  thereby,  and  without  making 
compensation  for  the  damages  sustained,  to  regrade  so  as  to 
injure  the  value  or  the  use  of  real  estate  when  the  said  regra- 
ding is  made;  and  that  if  they  find  said  defendants  have  so  re- 
graded,  they  are  liable  to  said  plaintiff  tor  all  damages  she  has 
sustained  by  such  regrading.     [Refused.] 

That  if  the  jury  find  that  the  said  street  had  been  previously 
graded  by  the  said  corporation,  that  no  changes  by  the  action 
of  the  elements  thereon,  or  by  natural  causes  resulting  from 
said  grade,  can  authorize  such  regrading;  and  that  if  the  said 
defendants  regraded  said  streets  on  account  of  such  changes, 
they  are  liable  to  said  plaintiff  for  all  damages  which  she  sus- 
tained thereby-    [Refused.] 

That  if  the  jury  find  that  said  street  was  graded  and  grav- 
elled, in  August,  1851,  by  said  corporation,  that  without  a 
change  of  circumstances,  and  the  occurrence  of  a  new  and  fur- 
ther necessity  for  a  change  in  said  grade,  that  then  the  regrade 
under  the  act  of  12th  of  September,  1851,  was  unauthorized 
and  unlawful,  and  the  defendants  are  liable  for  such  damages 
as  the  plaintiff  may  have  sustained  by  said  last-mentioned  re- 
grading.   [Refusea.] 

That  if  the  jury  find  that  the  defects  in  the  street  were  such 
as  were  occasioned  solely  by  a  neglect  in  not  preserving  it  in 
the  condition  in  which  it  was  left  when  first  graded  under  the 
laws  of  1880, 1831,  and  1832,  that  then  the  defendants  were  not 
authorized  to  regrade  said  street  under  either  of  said  acts  of 
1851,  and  that  tneir  doing  so  was  illegal,  and  renders  them 
liable  for  all  damage  growing  out  of  such  regrading  resulting 
therefrom.    [Refused  by  a  divided  court.] 

That  if  the  jury  find  that  said  street  could  have  been  restored 
to  its  condition,  as  established  under  the  grading  originally 
made,  without  cutting  down  said  street  and  regrading  it,  that 
said  defendants  were  bound  so  to  restore  it  without  regrading, 
and  that  such  regrading  was  unauthorized  and  illegal,  and  ren- 

Digitized  by  VjOOQIC 


188  SUPREME  COURT. 

Smith  t.  Corporation  of  Waikington. 

ders  the  defendants  liable  for  all  damages  sustained  by  the 
plaintiff  resulting  therefrom.    [RefasedJ 

That  if  the  jury  believe  that  said  defendants,  in  regrading 
said  street  in  1851,  cut  down  said  street  lower  than  was  neces- 
sary to  restore  the  former  grade,  and  render  the  said  street 
equally  passable,  that  such  excess  of  cutting  down  was  unau- 
thorized and  illegal,  and  the  said  defendants  are  liable  to  said 
E»laintiff  for  all  injury  sustained  by  such  excess  of  cutting  down. 
Refused.] 

That  if  the  iury  find  that  in  said  regrading  in  1851,  the  de- 
fendants cut  down  said  K  street  in  front  of  said  plaintiff's 
S remises  so  much  as  to  render  it  necessary  to  regrade  and  cut 
own  Twelfth  street,  and  thereby  render  that  portion  of  it  north 
of  said  K  street  steeper  and  more  difficult  of  passage  than  it 
formerly  was;  that  such  fact  raise*  a  presumption  that  said 
regrading,  to  the  extent  it  took  place,  was  unnecessary  and 
improper,  and  unless  such  presumption  is  repelled  by  proo£ 
that  the  said  regrading  was  unauthorized,  and  renders  the  de- 
fendants liable  to  the  plaintiff  to  the  extent  of  the  damages 
which  she  has  sustained  thereby.    [Refused.] 

That  if  the  jury  find  that  the  fall  between  the  north  and 
south  sides  of  K  street  in  front  of  plaintiff's  premises,  by  the 
first  grading  or  first  regrading,  was  not  greater  than  that  in 
one  or  more  of  the  grades  in  the  city  of  Washington  made  or 
suffered  by  the  defendants  in  opening  and  grading  said  streets, 
that  such  fact  will  raise  the  presumption  that  said  regrading 
was  not  a  work  of  necessity,  and  was  therefore  illegal  and  unr 
authorized,  and  renders  them  liable  to  all  such  damages  as  the 
plaintiff  sustained  by  such  regrading.    [Refused.] 

That  if  the  jury  find  that  the  north  side  of  said  K  street  in 
front  of  plaintiff's  house  was  cut  down  so  low  as  to  turn  the 
water  from  Thirteenth  street  from  its  natural  course  from  north 
to  south,  from  the  high  grounds  at  the  north  of  said  K  street 
to  the  low  grounds  on  I  street,  at  the  south,  and  make  it  ran 
east  to-  Twelfth  street,  that  such  fact  is  presumptive  evidence 
that  said  street  was  cut  down  more  on  said  north  side  than  was 
necessary  or  proper,  and  that,  unless  disproved,  it  is  conclusive 
against  the  defendants  that  they  cut  down  there  more  than  was 
necessarv,  and  that  thev  are  liable  to  the  plaintiff  for  all  dam- 
age she  has  sustained  thereby.    [Refused.] 

That  if  the  jury  believe  that  said  K  street,  or  any  part  there- 
of, where  it  crosses  Twefth  street,  was  left  higher  than  said  K 
street,  and  impassable  for  teams,  or  materially  obstructed  from 
the  regrading  in  1851  to  the  fall  of  1854,  or  to  other  time,  that 
such  tact  is  presumptive  evidence  that  said  regrading  was 
not  necessary  for  the  purposes,  passing,  and  travel,  on  said  K 
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street,  but  that  it  was  lowered  below  said  Twelfth  street  at 
that  point  for  some  other  purpose;  and  that,  unless  disproved, 
it  renders  said  defendants  liable  to  said  plaintiff  for  all  damage 
she  may  have  sustained  by  so  regrading.    [Refused.] 

That  if  the  jury  find  that  the  lowering  the  north  side  of  K 
street  in  front  of  said  plaintiff's  house,  and  the  making  a  gut- 
ter there  from  Twelfth  to  Thirteenth  street  would  have  ooviated 
the  objection  of  the  flow  of  the  water  across  the  street,  and 
gullying  the  same,  without  regrading  to  the  extent  which  said 
street  was  regraded,  that  then  said  defendants  are  liable  to  said 
plaintiff  for  all  damages  sustained  by  lowering  the  north  side 
of  said  street  more  than  was  necessary  to  protect  against  said 
flow  and  injury.    [Refused.] 

That  the  statute  of  Congress  authorizing  said  corporation  to 
open  and  grade  streets  in  said  city,  is  not  a  continuing  power, 
but,  when  once  opened  and  graded,  that  such  corporation  is 
not  authorized  to  regrade  the  same  in  a  manner  whereby  pri- 
vate  property  is  injured ;  and  that  if  they  do  so,  they  are  liable 
to  those  injured  for  all  damages  sustained  thereby.    [Refused.] 

The  court  having  refused  to  give  said  instructions,  the  plain- 
tiff's counsel  excepted. 

The  defendants'  counsel  thereupon  asked  the  said  court  to 
give  the  following  instructions: 

And  thereupon  the  said  plaintiff's  counsel,  insisting  before 
the  jury  that  the  said  change  of  grade  was  not  made  by  de- 
fendants bona  fide,  the  defendants  now  pray  the  court  further 
to  instruct  the  jury  that  the  defendants  cannot  be  made  re- 
sponsible in  damages  in  this  action,  unless  from  the  evidence 
the  jury  shall  find  that  the  said  change  was  made  wantonly! 
wilfully,  and  maliciously;  which  instruction  the  court  gave 
as  prayed. 

Whereupon  the  plaintiff,  by  her  counsel,  excepted,  and  prays 
the  court  to  sign  and  seal  this  her  bill  of  exceptions,  this  2§d 
day  of  May,  1856. 

And  the  said  court  thereupon  gave  said  instructions,  and  the 
counsel  for  the  plaintiff  excepted. 

And  thereupon  the  said  jury,  under  the  said  ruling  of  the 
court,  found  a  verdict  for  the  defendants. 

Upon  these  various  rulings  and  refusals,  the  case  came  up 
to  this  court 

It  was  argued  by  Mr.  GUlet  and  Mr.  Gushing  for  the  plaintiff 
in  error,  and  Mr.  Carlisle  for  the  defendants. 

The  points  made  by  the- counsel  for  the  plaintiff  in  error 
were  the  following,  viz : 
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Piest. — The  plaintiff  had  a  right  to  give  evidence  tending  to  ques- 
tion the  bona  fides  of  the  defendants  in  making  the  regrades. 

One  of  the  tests  of  good  faith  in  making  the  said  regrades 
was  to  compare  their  acts  in  question  with  other  acts  upon  a 
like  subject.  If  the  defendants  acted  in  good  faith,  they  would 
deal  with  the  people  in  Franklin  Row  as  they  did  with  those  in 
other  parts  of  the  chy.  The  defendants  had  offered  proof  that 
the  first  grade  of  K  street,  in  front  of  plaintiff's  house,  was 
steep.  Thereupon,  the  plaintiff  offered  to  prove  that  it  was 
not  as  steep  as  other  grades  which  the  corporation  had  fixed 
in  other  parte  of  the  city.  This  evidence  was  objected  to  by 
the  defendants,  and  rejected  by  the  court,  and  the  plaintiff 
excepted. 

This  evidence  clearly  tended  to  show,  if  it  was  not  conclu- 
sive, that  the  defendants  applied  a  different  rule  in  other  parts 
of  the  city  from  that  which  they  enforced  upon  the  plaintiff. 
The  evidence  offered  raised  a  presumption  against  the  defend- 
ants, and  it  rested  with  them  to  repel  it  by  other  evidence,  if 
they  could.  It  prejudiced  the  plaintiff  to  reject  it  altogether, 
ana  therefore  the  exception  ought  to  be  sustained. 

Second. — That  the  first  establishment  of  a  Grade  raises  a  pre- 
sumption that  such  grade  was  the  proper  one;  ana  to  justify  a  change, 
the  defendants  were  bound  to  show  a  change  of  circumstances,  and 
the  occurrence  of  a  new  and  further  necessity,  to  justify  a  regrading. 

After  the  grading  in  1831  or  1832,  which  was  proved  to  be 
a  proper  gradevby  the  acts  of  the  defendants  as  well  as  by  wit- 
nesses, it  was  incumbent  upon  the  defendants  to  show  some 
reason  for  a  regrade,  other  than  their  neglect  in  letting  the  street 

fet  out  of  repair.  They  offered  none  of  a  material  character, 
•hey  ordered  the  regrade  bv  the  act  of  August  11th,  1851, 
without  any  substantial  or  plausible  reason.  It  was  the  exer- 
cise of  power  without  any  reasonable  cause. 

The  regrading  under  the  act  of  the  12th  of  September,  1851, 
is  wholly  without  a  pretence  of  excuse.  They  had  fixed  the 
grade  and  gravelled  the  street;  neither  the  elements  nor  any 
other  cause  had  changed  it,  or  proved  it  unsuitable.  There 
was  no  change  of  circumstances,  and  no  occurrence  of  any 
new  or  further  necessity  for  a  change  of  what  they  had  made 
as  good  and  sufficient.  It  was  a  wanton  exercise  of  power, 
without  any  assignable  good  motive.  It  laid  the  foundation 
for  the  assumption  that  the  defendants  did  not  act  in  good 
faith.  It  raised  that  presumption,  and  it  rested  with  them  to 
repel  it,  which  they  did  not  attempt 

Third. —  The  payment  of  damages  to  a  portion  of  those  injured 
residing  in  Franklin  Row,  authorized,  the  presumption  that  the  defend- 
ants  did  not  act  in  good  faith. 
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The  defendants,  as  a  corporation,  derive  their  powers  under 
the  seventh  and  eighth  sections  of  the  act  of  1820.  (3  U.  S. 
S.,  686, 587.)  There  is  no  power  conferred  upOn  them  to  make 
gratuities;  to  do  so  would  he  a  wanton  violation  of  duty. 
They  cannot  assume  that  they  thus  acted  in  paying  Ratcliue 
$425  towards  his  loss.  This  was  an  acknowledgment  that 
they  had  acted  wrongfully  in  the  cutting  down,  and  were  lia- 
ble for  the  injury.  It  was  an  admission  that  they  acted  with- 
out,lawful  cause,  and  had  no  legal  justification,  and  raised  a 
clear  presumption  against  them,  which  they  did  not  attempt 
to  repel 

Fourth. — The  condition  in  which  the  defendants  left  the  street 
for  a  long  time,  raised  the  presumption  against  the  good  faith  of  their 
acts. 

Mr.  Ratcliffe  testified,  that  "after  the  defendants  cut  down 
the  street,  we  were  left  in  the  mud  a  year  or  so."  The  fact  of 
cutting  down  the  street,  and  leaving  it  in  the  condition  described, 
raises  a  presumption  that  it  was  not  done  to  improve  the  street 
and  make  it  more  passable.  It  was  iucumbent  upon  the  de- 
fendants to  repel  this  presumption  by  proof. 

Fifth. — The  court  erred  in  instructing  the  jury  that  the  plaintiff 
could  not  recover  without  proving  that  the  change  in  the  street  teas 
made  "loantonly,  wilfully,  and  maliciously." 

In  the  first  instruction  prayed  bv  the  defendants,  the  court 
told  the  juir,  as  a  matter  of  law,  that  if  the  defendants  acted 
in  good  faith  in  the  regrading,  the  plaintiff  could  not  recover. 
The  plaintiff  had  given  evidence  tending  to  show,  unexplained, 
a  want  of  good  faith,  and  especially  the  order  for  the  second 
regrading,  within  about  a  month  after  the  first  regrading,  and 
her  counsel  commenced  to  sum  up  the  facts  before  the  jury,  to 
show  that  the  defendants  did  not  act  bona  fide.  Thereupon  the 
defendants'  counsel  interrupted,  and  prayed  a  further  instruc- 
tion, as  follows :    . 

"And  thereupon,  the  plaintiff's  counsel  insisting  before  the 
jury  that  the  said  grade  was  not  made  by  the  said  defendants 
bona  fide,  the  defendants  now  pray  the  court  further  to  instruct 
the  iury,  that  the  defendants  cannot  be  responsible  in  damages 
in  this  action,  unless  from  the  evidence  the  jury  shall  find  that 
the  said  change  was  made  wantonly,  wilfully,  and  maliciously; 
which  instruction  the  said  court  gave  as  prayed." 

To  this  there  was  an  exception.  The  jury  of  course  found, 
under  this  instruction,  for  the  defendants. 

a.  Here  was  a  change  of  ground  by  defendants  during  the 
trial,  and  one  assumed  under  which  the  plaintiff  could  not  be 
expected  to  prevail.  It  presented,  in  effect,  a  new  issue,  not 
raised  by  the  plea  of  the  "general  issue." 
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b.  It  avoided  the  question  of  the  power  of  the  defendants  to 
regrade,  as  they  had  done,  as  well  as  that  of  bona  fdesy  and 
threw  upon  the  plaintiff  the  burden  of  proving  matters  essen- 
tially different.  These  matters  relate  not  to  the  right  to  re- 
cover, but  simply  to  the  extent  of  the  recovery.  The  decision, 
in  substance,  was,  that  the  question  of  power  was  not  to  be 
looked  at,  but  that  the  plaintiff  must  make  proof  that  the  act 
was  done  "wantonly,  wilfully,  and  maliciously."  Under  this 
decision,  if  the  defendants  had  no  power  whatever*  but  had 
been  in  fact  forbidden  by  law  to  do  the  act  complained  of,  they 
might  not  have  acted  wantonly,  wilfully,  or  maliciously.  They 
might  have  mistaken  the  law,  or  never  have  seen  or  heard  of 
it,  or  acted  upon  the  supposition  that  they  might  do  whatever 
they  chose;  and  in  either  of  these  cases  they  would  have 
escaped  all  responsibility,  thus  making  the  plaintiff  sustain  all 
the  foss,  because  of  their  blunders  or  want  of  knowledge.  Such 
a  rule  would  work  mischief  without  end.  It  would  be  a  justi- 
fication of  nearly  or  quite  all  the  acts  of  public  functionaries, 
if  not  of  private' individuals,  of  which  so  much  complaint  has 
been  made.  It  would  justify  courts  and  officers  acting  without 
jurisdiction,  if  they  did  not  act  maliciously.  It  would,  in  ef- 
fect, make  the  right  to  recover,  in  all  cases  of  tort,  depend  upon 
the  motive  which  led  to  its  commission,  and  throw  upon  the 
plaintiff  the  burden  of  proving  that  such  motive  had  its  origin 
in  malice.  A  more  mischievous  rule  of  action  was  never  main- 
tained and  urged  before  a  judicial  tribunal. 

c.  Under  the  instruction,  the  issue  framed  by  the  pleadings 
was  changed.  The  declaration  charged  that  the  defendants 
had  injured  her  property  without  authority  of  law,  and  the 
plea  denied  the  allegation.  The  parties  went  to  trial  upon 
that  issue.  The  court,  on  the  trial,  made  a  different  one,  and 
directed  the  jury  that  they  must  find  three  other  charges  against 
the  defendants  before  the  plaintiff  could  recover: 

1st.  That  the  defendants  had  acted  wantonly — that  is,  wholly 
without  regard  to  restraints  or  consequences. 

2d.  That  they  acted  wilfully — that  is,  obstinately  and  stub- 
bornly wrong,  not  yielding  to  reason ;  but  by  design,  and  with 
the  purpose  of  doing,  iiyury. 

3a.  That  they  acted  maliciously — that  is,  with  extreme  en- 
mity of  heart — with  malevolence,  and  with  a  disposition  to 
injure  the  plaintiff  without  cause — with  unprovokea  malignity 
or  spite.  A  malicious  injury  has  been  defined  to  be:  "An 
injury  committed  out  of  spite  or  ill-will  against  another;  an 
injury  committed  wantonly,  wilfully,  and  without  cause."  (2 
Burrell  L.  Die,  698;  1  Chit.  Gen.  Pr.,  186.)  Wantonness  is 
defined  by  Bouvier  (2  v.  L.  Die,  640)  as  "A  licentious  act  by 
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one  man  towards  the  person  of  another,  without  regard  to  his 
rights." 

la  changing  the  issue  by  the  charge  of  the  court,  the  plain- 
tiff  sustained  an  injury;  and  the  judgment  ought  to  be  set 
aside,  and  a  new  trial  ordered. 

Sixth. — The  defendants  had  no  lawful  authority  to  cut  down  the 
street  in  front  of  the  plaintiff's  house,  so  as  to  injure  her  property \ 
vrithout  her  consent^  vrithaut  making  her  compensation. 

It  is  a  fundamental  rule  of  law,  that  artificial  bodies,  like 
corporations,  can  exercise  no  power  except  such  as  is  expressly 
conferred  upon  them.  (Head  v.  Providence  Ins.  Co.,  2  Cr., 
121;  Mechanics'  Bank  of  Alexandria  v.  Bank  of  Columbia,  5 
Wheat,  826.) 

The  only  power  conferred  upon  the  corporation  of  Wash- 
ington on  this  subject  is  found  in  the  7th  section  of  the  act  of 
May  15th,  1820,  (8  U.  S.  L.,  5687,)  and  is  in  these  words: 

"The  said  corporation  shall  have  full  power  and  authority 
to  *  *  *  erect  and  repair  bridges ;  to  open  and  keep  in 
repair  streets,  avenues,  lanes,  alleys,  drains,  and  sewers,  agree- 
ably to  the  plan  of  the  city,  to  supply  the  city  with  water,"  &c. 

This  provision  recognises  the  known  historical  fact,  that  at 
an  early  day  there  was  prepared  and  adopted  a  plan  of  the 
city  of  Washington,  wherein  the  streets,  alleys,  lanes,  &c, 
were  drawn,  and  the  grade  of  the  streets  and  avenues  above 
tide  water  accurately  laid  down.  The  elevations  of  the  orig- 
inal grades  are  shown  in  the  diagram  in  this  case,  admitted 
in  the  stipulation,  and  is  proved  by  Cluskey's  testimony. 

The  grades  having  been  previously  established,  the  power 
conferred  in  relation  to  streets  and  avenues  was  "to  open  and 
keep  in  repair,"  and  not  to  grade.  The  intention  of  Congress 
was  to  authorize  the  city  government  to  carry  into  effect  the 
plan  of  the  engineers  who  laid  out  the  city,  and  of  General 
Washington,  wno  approved  of  it.  It  was  not  the  intention  to 
authorize  that  elaborate  work  to  be  broken  up  and  defeated, 
in  conformity  to  the  caprices  which  might  at  any  time  spring 
into  existence  in  the  city  government.  Hence  the  limitation 
of  the  power  conferred.  It  neither  authorizes  the  opening  a 
street,  nor  fixing  its  grade,  but  permits  opening  "agreeably  to 
the  plan  of  the  city,"  which  contained  the  grade  of  every 
street,  avenue,  &c.  The  city  cannot  lay  out  a  new  street,  nor 
fix  the  grade  of  an  old  one.  Its  power  does  not  extend  to 
either. 

But  the  charter  does  authorize  the  city  "to  cause  nowallovs 
to  be  opened  through  the  squares,  and  to  extend  those  already 
laid  out,  upon  the  application  of  the  owners  of  more  than  one- 
half  of  the  property  in  such  squares."    (Sec.  8,  p.  587.) 
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But  this  can  only  be  done  by  paying  those  iiyured  the  losses 
they  sustain,  which  is  to  be  collected  of  those  whose  property 
shall  be  benefited,  as  equity  and  justice  require.  This  provision 
in  relation  to  lanes  shows  that  Congress  did  not  intend  to  arm 
the  city  with  the  power  of  injuring  the  property  of  individuals, 
without  requiring  it  to  make  just  compensation. 

This  law  is  entirely  different  from  the  Georgetown  act,  con* 
strued  in  Gosler  v.  The  Corporation  of  Georgetown,  6  Wheat, 
598.  The  Legislature  conferred  upon  the  corporation  of  George- 
town "full  power  and  authority  to  make  such  by-laws  and 
ordinances,  for  the  graduation  ana  levelling  of  the  streets,  lanes, 
tod  alleys,  within  the  jurisdiction  of  the  same  town*  as  they 
may  judge  necessary  for  the  benefit  thereof." 

Under  this  provision,  a  by-law  was  passed  to  grade  the  streets, 
in  which  it  was  declared  that  forever  thereafter  the  grade  thus 
established  should  be  regarded  in  making  improvements  in  the 
streets.  Subsequently,  the  corporation  passed  a  new  law,  chang- 
ing the  grade.  The  plaintiff  claimed  to  be  injured  by  the 
change,  and  brought  suit  upon  the  ground  that  the  corporation 
had,  by  the  first  law,  contracted  not  to  disturb  the  first  grade. 
The  court  held  that  it  was  not  a  compact,  and  that  the  power 
to  make  by-laws  and  ordinances  was  a  continuing  power.  Mar- 
shall, C.  J.,  said: 

"The  power  is  not  'to  graduate  and  level  the  streets,'  or  'to 
make  a  by-law  for  the  "graduation  and  levelling  of  the  streets ; ' 
but  'to  make  such  by-laws  and  ordinances  for  the  graduation 
and  levelling  of  the  streets,'  &c,  within  the  jurisdiction  of  the 
same  town,  as  they  may  judge  necessary  for  the  benefit  thereof." 

He  placed  the  decision  upon  the  ground,  that  the  corporation 
was  clothed  with  power  to  act,  when  they  judged  it  to  be  neces- 
sary for  the  benefit  of  the  town. 

The  power  in  that  case  was  necessarily  a  continuing  power, 
to  be  exercised  when  the  corporation  thought  necessary.  There 
was  no  limitation  as  in  this  case.  It  is  clear  that  the  Chief 
Justice  was  of  opinion,. that  if  the  power  had  been  to  "grade 
and  level,"  or  to  make  a'ty-law  for  doing  so,  it  would  notnave 
been  a  continuing  powef. 

In  the  present  case,  there  being  no  express  .power  to  grade 
streets,  it  is  claimed  that  the  authority  to  open  streets  not  only 
confers  that  power,  but  that  it  continues,  and  may  be  exercised 
without  limit,  except  upon  proof  of  malice.  But  the  power  to 
open  is  not  a  continuing  power,  because  when  once  opened  a 
street  cannot  be  opened  again.  The  power  to  repair  does  not 
include  that  of  establishing  a  new  grade.  That  term  means 
simply  to  restore  what  has  been  iiyured  to  its  original  condi- 
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tion.  Bouvier  (2  v.  L.  Die,  447)  says,  that  "repairs"  means 
"that  work  which  is  done  to  an  estate  to  keep  it  in  good  order." 

It  is  clear,  that  when  a  street  is  once  opened  it  cannot  be  re- 
graded  iinder  the  power  to  open,  and  that  under  the  authority 
to  repair  nothing  can  he  done  but  to  restore  it  to  its  original 
condition. 

But  if  the  power  to  open  authorized  the  grading,  when  it  was 
once  exercised  the  power  would  be  exhausted,  and  could  not 
be  exercised  a  second  time. 

The  counsel  for  the  plaintiff  in  error  referred  also  to  the  fol- 
lowing authorities : 

1.  On  the  power  of  the  President  to  fix  the  grades  of  the 
streets.  (1  vol.  Opin.  of  Atty's  Gen.,  368, 416 ;  Burch's  Dig.  of 
Atty's  Gen.,  331;  Act  of  Congress  of  1851,  9  Stat,  at  L.,  614; 
Act  of  1852,  10  Stat  at  L.,  92.) 

2.  Cases  on  the  right  of  action  on  the  grouud  of  responsi- 
bility. (Rolles  Rep.,  43;  1  Cramp,  and  Jar.,  20;  9  Barn,  and 
Ores.,  705;  16  East,  215;  2  Barn,  and  Cres.,  708;  5  Barn,  and 
Ad.,  837;  6Taun.,23;  3  Burgh.  N.  C.,468;  Selw.  N.  P.,  241 ; 
3  Barn,  and  Ad.,  875.) 

Mr.  Carlisle,  for  defendant  in  error,  maintained  that  the  action 
of  the  court  below,  in  granting  or  refusing  instructions,  de- 
pended on  the  following  propositions: 

I.  The  corporation  of  Washington  had  power,  under  its  char- 
ter, to  regrade  this  street.  Its  power  in  this  respect  is  a  con- 
tinuing power,  to  be  exercised,  totks  quotieSj  as  the  public  con- 
venience may  require.  (Gorzler  v.  The  Corporation  of  George- 
town, 6  Wheat.,  593 ;  Act  of  Assembly  of  Ma.,  1797,  ch.  56,  sec. 
6;  Van  Ness  and  ux.  v.  The  U.  S.  and  Corporation  of  Wash- 
ington, 4  Pet.,  280;  Char,  of  1820,  3  Stat,  at  L.,  587.) 

IL  The  corporation  had  no  power,  even  by  an  express  ordi- 
nance, or  contract  in  any  form,  to  bind  itself  not  to  change  or 
alter  the  grade  of  the  street,  even  if  such  grade  should  be,  by 
the  same  ordinance  or  contract,  or  in  any  other  manner,  estab- 
lished. And  it  follows,  of  course,  that  there  can  be  no  im- 
plied contract,  such  as  is  imputed  to  the  corporation,  in  the 
premises.  The  plaintiff  could  not  have  acquired  any  right,  by 
convention,  grant,  prescription,  or  contract,  express  or  implied, 
to  have  the  old  grade  of  the  street  maintained. 

This  follows  from  the  preceding  point,  and  is  sustained  by 
the  same  reason  and  authorities. 

HL  The  case  made  by  the  plaintiff  in  error  is  one  of  mere 
damnum  absque  injuria.  It  shows  no  invasion  of  any  right,  but 
simply  a  damage  resulting  from  the  bona  fide  and  careful  exer- 
cise of  a  lawful  authority  for  the  public  good.  The  supposed 
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right  of  the  plaintiff  of  the  invasion  of  which  she  complains, 
is  a  right  ex  jure  natures  to  build  a  house  on  the  top  of  a  hill  in 
the  midst  of  a  city,  and  to  require  the  city  to  conform  perpetu- 
ally to  her  convenience,  at  the  expense  of  the  convenience  of 
everybody  else;  a  right  to  keep  a  nuisance;  to  insist  on  an 
impracticable  grade  of  a  public  street;  to  destroy  the  value  of 
all  the  surrounding  lots  of  ground,  in  order  that  she  may  have 
more  convenient  access  to  the  house  so  built  But  if,  in  any 
case,  such  right,  ex  jure  naturce,  could  be  maintained,  certainly 
it  does  not  exist  in  the  city  of  Washington,  where  all  titles  to 
city  lots  are  held  from  a  common  source,  and  subject  to  com- 
mon conditions  and  liabilities;  the  original  proprietors  having 
conveyed  .their  lands  to  trustees  "to  be  laid  out  for  a  federal 
city,  with  such  streets,  &c.,  as  the  President  of  the  United 
States  for  the  time  being  shall  approve."  (Burch's  Digest, 
331;  4  Peters,  288.)  The  plaintiff  was  simply  the  owner  of  a 
city  lot,  as  such. 

That  no  action  lies  in  such  case,  results  from  the  fact  that  no 
injury,  no  violation  of  her  right,  has  occurred.  (4  D.  and  E., 
794,  Governor,  &c,  v.  Meredith;  8  Cow.,  146,  Lansing  t?. 
Smith;  1  Denio,  595,  Wilson  v.  The  Mayor,  &c.;  1  Am.  Law 
Reg.,  550,  Woodfolk  v.  Nashville  Co.,  by  the  Sup.  Court  of 
Tenn.;  12  Mo.  Rep.,  418,  St  Louis  v.  Gurao;  9  Watts,  382, 
Green  v.  Borough  of  Heading;  18  Penn.?  187,  O'Connor  v. 
Pittsburg;  29  Miss.,  87,  Withers  v.  Commissioners,  &c. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 
The  declaration  in  this  case  alleges,  in  substance,  that  the 
plaintiff  is  owner  of  a  lot  in  the  city  of  Washington,  fronting 
on  E  street;  that  this  street  was  opened  in  front  of  her  lot  in 
the  year  1831,  and  became  a  travelled  street;  that  a  wall  had 
been  erected  in  front  of  the  lot,  to  protect  it;  that  shade  trees 
had  been  planted  in  front  it;  that  a  sidewalk  had  been  laid; 
"that  defendants  unlawfully,  wrongfully,  and  injuriously,"  cut 
down  the  shade  trees,  took  down  the  wall,  removed  the  pave- 
ment, and  dug  down  the  street  in  front  of  the  premises,  there- 
by obstructing  and  injuring  the  ingress  and  egress  to  plaintiff's 
lot  and  the  buildings  thereon — injuring  their  value,  depriving 
her  of  the  shade  and  ornament  of  the  trees,  and  compelling 
her  to  pay  large  sums  of  money  to  enable  her  to  use  ana 
occupy  her  house. 

It  must  be  observed  that  the  gravamen  of  this  case  is  not  a 
trespass  on  the  property  of  the  plaintiff,  or  the  taking  down  a 
wall  or  removing  shade  trees  thereon;  nor  the  erection  of  a 
nuisance  on  the  public  highway;  nor  a  wilful,  malicious,  or 
oppressive  abuse  of  authority,  in  order  to  injure  the  plaintiff. 
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But  the  declaration  charges  that  these  acta  of  defendants,  in 
reducing  the  level  of  the  street,  removing  trees,  pavement,  &c, 
were  done  "unlawfully,  wrongfully,  ana  injuriously." 

On  the  pleadings  and  evidence  in  the  case,  the  only  ques- 
tions of  law  that  aid  or  could  arise  on  it,  were — 

1st  Whether  the  corporation,  defendant,  had  power  to 
change  the  grade  of  the  street,  or  acted  "unlawfully  and 
wrongftdly"  in  so  doing;  and, 

2d:  If  the  act  was  lawful,  were  the  defendants  bound  to 
compensate  the  plaintiff  for  the  injurious  consequences  to  her 
property? 

1.  First,  then,  as  to  the  authority  of  the  corporation. 

It  is  unnecessary,  in  the  consideration  of  this  point,  to  recur 
to  the  early  history  of  the  foundation  of  the  city  of  Washing* 
ton;  suffice  to  say,  the  land  was  originally  conveyed  to  trus- 
tees, "to  be  laid  out  as  a  federal  citv,  with  such  streets,  &c, 
as  the  President  shall  approve."  It  has  been  so  laid  out,  and 
the  streets  dedicated  to  the  public.  As  in  all  other  cities  and 
towns,  the  legal  title  to  the  public  streets  is  vested  in  the  sov- 
ereign, as  trustee  for  the  public;  and  consequently  in  this  Dis- 
trict they  can  be  regulated  only  by  Congress,  directly,  or  by 
such  individuals  or  corporations  as  are  authorized  by  Congress. 

The  act  to  incorporate  the  city  of  Washington,  passed  May 
15th,  1820,  among  other  specific  powers  and  duties  enumerated 
in  the  seventh  section,  has  the  following:  "  To  open  and  keep 
in  repair  streets,  avenues,  lanes,  alleys,  &c,  &c,  agreeably  to 
the  plan  of  the  city." 

It  has  been  contended  that  this  power,  "to  open  and  koep 
in  repair,"  does  not  include  the  power  to  alter  the  grade  or 
change  the  level  of  the  land  on  which  the  streets,  by  the  plan 
of  the  city,  are  laid  out. 

But  we  think  such  a  construction  of  this  clause  of  the  charter 
is  entirely  too  narrow,  and  cannot  be  supported  as  consonant 
either  with  the  letter  or  spirit  of  the  statute.  It  is  the  evident 
intention  and  policy  of  this  statute  to  commit  to  this  corpora* 
turn,  as  a  municipal  organ  of  government,  whose  members  are 
chosen  by  the  citizens,  the  care,  supervision,  and  general  regu- 
lation of  the  streets,  as  in  other  cities  and  borougns. 

Where  sums  of  money  have  been  specially  voted  by  Con- 

Eess  for  the  improvement  of  the  city,  it  is  usual  to  order  it  to 
expended  under  the  supervision  of  the  President  But  no 
inference  can  be  drawn  from  such  legislation,  that  Congress 
intended  to  retain  the  whole  police  and  regulation  of  the 
streets  to  itself  so  as  to  require  a  special  act  to  .alter  the  grade 
of  a  street,  or  that  the  President,  in  addition  to  his  other  duties, 
has  imposed  on  him  that  of  street  commissioner  of  Washing- 
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ton.  The  city  corporation  has  the  trust  confided  to  them,  and 
the  duty  imposed  upon  them,  not  only  of  opening  the  streets 
of  Washington,  but  of  "keeping  them  in  repair." 

Streets  cannot  be  opened  and  kept  in  repair,  or  made  safe 
or  convenient  for  public  use,  without  being  made  level,  or  as 
nearly  so  as  the  nature  of  the  ground  will  permit  Hills  must 
be  cut  down  and  hollows  filled  up,  or,  in  other  words,  the  road 
must  be  "graded"  or  *' reduced  to  a  certain  degree  of  ascent  or 
doscent;"  which  is,  the  proper  definition  of  the  verb  "to 
grade."  If  the  duty  imposed  on  the  corporation  requires  this 
to  be  done,  the  power  must  be  coextensive  with  the  duty.  If 
charged  with  neglect  of  their  duty,  as  public  officers  bound  to 
keep  the  streets  in  repair,  it  would  not  be  a  sufficient  excuse 
to  allege  that  the  fences  and  obstructions  are  removed,  and 
therefore  the  street  is  "opened,"  or  that  it  has  been  kept  in 
as  good  ?* repair"  as  it  was  found. 

A  Court  of  Quarter  Sessions  would  probably  not  receive  a 
defence  founded  on  such  astute  philological  criticism  of  the 
terms  of  the  statute.  Nor  could  the  allegation  be  admitted, 
that  having  once  fixed  a  grade,  which  is  now  found  improper 
and  insufficient,  the  corporation  has  exhausted  its  power,  and 
has  no  authority  to  change  the  level  or  grade,  in  order  to  keep 
the  street  in  repair.  As  the  duty  is  a  continuing  one,  so  is 
the  power  necessary  to  perform  it. 

2.  Having  performed  .this  trust,  confided  to  them  by  the  law, 
according  to  the  best  of  their  judgment  and  discretion,  without 
exceeding  the  jurisdiction  and  authority  vested  in  them  as 
agents  ot  the  public,  and  on  land  dedicated  to  public  use  for 
the  purposes  of  a  highway,  they  have  not  acted  "unlawfully 
or  wrongfully,"  as  charged  in  the  declaration.  They  have  not 
trespassed  on  the  plaintiff's  property,  nor  erected  a  nuisance 
injurious  to  it,  aud  are,  consequently,  not  liable  to  damages 
where  they  have  committed  no  wrong,  but  have  fulfilled  a 
duty  imposed  on  them  by  law  as  agents  of  the  public.  The 
plaintiff  may  have  suffered  inconvenience  and  been  put  to  ex- 
pense in  consequence  of  such  action ;  yet,  as  the  act  of  defend- 
ants is  not  "unlawful  or  wrongful,"  they  are  not  bound  to 
make  any  recompense.  It  is  what  the  law  styles  "damnum 
absque  injuria"  Private  interests  must  yield  to  public  accom- 
modation ;  one  cannot  build  his  house  on  the  top  of  a  hill  in 
the  midst  of  a  city,  and  require  the  grade  of  the  street  to  con- 
form to  his  convenience,  at  the  expense  of  that  of  the  public. 

The  law  on  this  subject  is  well  settled,  both  in  England  and 
4his  oountry.  The  cases  are  too  numerous  for  quotation ;  a 
reference  to  one  or  two  more  immediately  applicable  to  the 
questions. arising  in  this  case  will  be  sufficient 
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In  Callender  v.  Marsh,  (1  Pick.,  417,)  the  defendant,  as  sur- 
veyor of  the  highways,  was  charged  witn  digging  down  a  street 
in  Boston,  so  as  to  lay  bare  the  foundations  of  plaintiff's  house, 
and  endanger  its  falling.  The  authority  under  which  he  acted 
was  given  by  a  statute  which  required  "that  all  highways, 
townways,  Ac.,  should  be  kept  in  repair  and  amended  from  time 
to  time,  that  the  same  may  be  safe  and  convenient  for  travel- 
lers." "This  very  general  and  exclusive  authority,"  say  the 
court,  "  would  seem  to  include  everything  which  may  be  needed 
towards  making  the  ways  perfect  and  complete,  either  by  lev- 
elling them  where  they  are  uneven  and  difficult  of  ascent,  or 
raising  them  where  they  should  be  sunken  and  miry.'1  It  was 
held,  also,  that  the  law  does  not  give  a  right  to  compensation 
for  an  indirect  or  consequential  damage  or  expense,  resulting 
from  a  right  use  of  property  belonging  to  the  public. 

In  Green  v.  The  Borough  of  Reading,  (9  Watte,  282.) 

The  defendants,  by  virtue  of  their  authority  to  "improve  and 
repair,"  graded  the  street  in  front  of  plaintiff's  house  five  feet 
higher  than  it  had  been  before,  and  it  was  held  that  the  cor- 
poration was  not  liable  to  an  action  for  any  consequential  in- 
jury to  plaintiff's  property,  by  reason  of  such  improvement  or 
chango  of  grade  in  the  public  street. 

In  the  case  of  O'Connor  v.  Pittsburg,  (18  Penn.  Rep.,  187,) 
a  church  had  been  built  according  to  tne  direction  of  the  city 
regulator,  and  by  a  £rade  established  in  1829.  Afterwards,  in 
pursuance  of  an  ordinance,  the  grade  of  the  street  was  reduced 
seventeen  feet;  the  church  had  to  be  taken  down  and  rebuilt 
on  a  lower  foundation,  at  a  damage  of  $4,000.  The  authority 
given  to  the  city  was  "  to  improve,  repair,  and  keep  in  order  the 
streets,"  &c. 

The  court  say,  "We  had  this  case  reargued,  in  order  to  dis- 
cover, if  possible,  some  way  to  relieve  the  plaintiff  consistently 
with  law,  but  grieve  to  sav  we  can  find  none.  The  law  is  set- 
tled, not  only  in  Pennsylvania,  but  by  every  decision  in  the 
sister  States,  except  one." 

We  are  of  opinion,  therefore,  that  the  instructions  given  by 
the  court  below  on  these  points  were  correct,  and  affirm  their 
judgment. 


Joseph  H.  Lton,  Plaintiff  in  Error,  v.  John  Bertram,  Alex*  «*  u» 
ander  H.  TVombly,  and  Edwin  Lamson.  iT^IS 

Where  there  was  a  contract  for  the  purchase  of  a  cargo  of  flour,  and  a  portion  of  ^  689 
it  was  delivered,  paid  for,  and  used  by  the  purchaser,  he  cannot  repudiate  the  6f  869 
contract,  upon  the  ground  that  the  brand  upon  the  flour  was  not  that  for  which  80f  *7 
he  contracted.  Wf  4981 

The  cases  upon  this  point  examined. 
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Where  the  statute  of  limitations  imposes  a  bar  upon  certain  species  of  contracts  after 
three  years,  and  upon  others  after  two  years,  and  the  plea  did  not  show  that  the 
contract  in  question  was  of  the  latter  class,  the  plea  was  bad. 

The  laws  of  California  require  that  actions  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  and  that  all  parties  having  an  interest  in  the  subject  of  the 
action  may  be  joined.  So  that  this  statute  is  complied  with,  it  is  not  a  fatal 
objection  that  the  respective  interests  of  parties  jointly  concerned  are  not  accu- 
rately Bet  forth. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  district  of  California. 
The  facts  are  particularly  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Brent  and  Mr.  Poe  for  the  plaintiff  in 
error,  and  Mr.  Fessenden  for  the  defendants. 

The  counsel  for  the  plaintiff  in  error,  after  stating  their  ob- 
jections to  the  pleadings  in  the  case,  and  also  those  which 
were  founded  on  the  statute  of  limitations  in  California,  con- 
tended that  this  was  not  an  entire  contract  for  the  purchase  of 
the  whole  cargo,  but  only  for  so  much  of  it  as  was  branded 
Haxall;  that  the  description  of  the  quality  was  material;  that 
Lyon,  if  had  chosen,  could  have  declined  to  receive  any  part 
ot  the  cargo;  that  the  acceptance  of  a  part,  under  the  circum- 
stances, did  not  affect  his  right  to  repudiate  the  residue. 

Mr.  Fessenden  contended  that  the  contract  was  entire ;  that  it 
was  an  executed  contract;  that  the  term  Haxall  was  descriptive 
merely,  and  not  material;  that  if  it  was  material,  then  it  was 
an  express  warranty  upon  which  the  purchaser  must  rely,  with- 
out rescinding  the  contract;  and  that  the  acceptance  of  a  part 
was  an  acceptance  of  the  whole. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  the  defendants  in  error,  to  re- 
cover the  price  for  a  cargo  of  flour,  bargained  and  sold  to  the 
plaintiff  in  error,  in  the  city  of  San  Francisco.  The  judgment 
of  the  Circuit  Court  was  rendered  upon  a  special  verdict  in 
favor  of  the  plaintiffs  in  that  court.  The  verdict  finds  that  on 
the  13th  Jaquary,  1853,  the  plaintiffs,  and  Flint,  Peabody,  & 
Co.,  were,  jointly,  the  owners  of  a  cargo  of  flour,  consisting 
of  two  thousand  barrels,  branded,  and  which  were  in  fact  Gal- 
lego,  therf  being  on  the  barque  Ork,  lying  at  a  public  wharf  in 
San  Francisco,  and  composing  its  entire  cargo  of  flour,  which 
inspected  1,771  barrels  superfine,  and  229  bad. 

The  fifm  of  Flint,  Peabody,  A;  Co.,  as  agents  and  part  own- 
ers, on  the  day  aforesaid,  concluded  the  following  agreement 
with  the  defendant: 
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San  Francisco,  January  18, 1858. 

Sold  this  day  to  Joseph  H.  Lvon,  Esq.,  a  cargo  of  Haxall 
floor,  now  on  board  the  barque  Ork,  lying  in  this  harbor,  being 
about  two  thousand  barrels,  on  the  following  terms  and  condi- 
tions, viz:  Joseph  H.  Lvon,  Esq.,  agrees  to  pay  Messrs.  Flint, 
Peabody,  &  Co.,  thirty  dollars  per  barrel  for  such  as  shall  in- 
spect superfine,  and  twenty-seven  dollars  per  barrel  for  such 
as  shall  inspect  bad;  payment  to  be  made  as  it  may  be  de- 
livered, and  to  be  received  and  paid  for  on  or  before  the  expira- 
tion of  three  weeks  from  date. 

If  Messrs.  Flint,  Peabody,  &  Co.,  elect,  they  can  land  and 
store  the  flour  at  the  expiration  of  one  week,  or  so  much  as 
may  remain  on  board  at  that  time,  Mr.  Lvon  paying  storage 
and  drayago  expenses.  J.  H.  !Lyon.    ' 

Flint,  Pbabodt,  &  Co. 

On  the  25th  January,  1853,  the  defendant  applied  to  Flint, 
Peabody,  &  Co.,  for  fifty  barrels  of  flour,  so  purchased  by  him, 
by  a  written  order,  as  follows: 

San  Francisco,  January  25,  1853. 
Messrs.  Flint,  Peabody,  &  Co.,  will  please  deliver  Mr.  Wil- 
liam R.  Gorham,  or  bearer,  fifty  barrels  of  flour,  out  of  the  lot 
purchased  from  the  ship  Ork,  and  oblige  J.  H.  Lyon. 

Paying  them  therefor  the  contract  price,  amounting  to  the 
sum  ot  $1,500,  and  received  from  Flint,  Peabody,  &  Co.,  the 
following  order: 

San  Fbancisco,  January  25, 1858. 
Captain  of  Barque  Ork :  Please  deliver  the  bearer  fifty  barrels 
superfine  flour,  and  oblige  Flint,  Peabody,  &  Co. 

Fifty  barrels  of  Gallego  flour,  inspecting  superfine,  being 
part  of  said  cargo  of  flour  on*  board  the  barque  Ork,  was  deliv- 
ered from  the  barque  to  William  R.  Gorham,  a  baker,  to  whom 
the  defendant  had  sold  and  transferred  the  delivery  order  and 
the  said  flour.  When  the  order  was  made  for  William  K  Gor- 
ham, the  defendant  represented  that  the  flour  was  Haxall.  On 
the  29th  January,  1853,  the  defendant  sold  to  Dunne  &  Co.  fifty 
barrels  of  flour,  which  hdTepresented  to  be  Haxall,  and  gave 
the  following  order,  bearing  date  on  that  day: 

Messrs.  Grev  &  Doane  will  please  deliver  Messrs.  Dunne  & 
Co.  fifty  barrels  of  Haxall  flour  from  Ork.  J.  H.  Lyon. 

The  said  Dunne  &  Co.,  on  discovering  that  the  flour  was  not 
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Haxall,  but  Gallego,  refused  to  take  it,  and  so  notified  the  de- 
fendant. On  the  31st  of  January,  1858,  the  defendant  made 
further  application  for  one  hundred  barrels  of  flour;  being  part 
of  the  flour  so  purchased  as  aforesaid,  and  gave  his  check  on 
his  bankers  for  the  price,  and  received  the  following  delivery 
order  from  Flint,  Peabody,  4  Co.,  bearing  that  date: 

dipt.  HiUchtngSy  Barque  Oak:  Please  deliver  to  J.  H.  Lyon, 
or  to  the  order  of  Grey  %  Doane,  one  hundred  barrels  superfine 
flour,  and  oblige,  &c. 

The  check  was  not  paid  on  presentation.  Upon  the  refusal 
of  Dunne  &  Go.  to  take  the  flour,  the  defendant,  on  learning  the 
fact,  notified  the  plaintiffs  that  he  would  hot  take  the  flour,  and 
countermanded  the  payment  of  the  check  he  had  given  for  the 
one  hundred  barrels  last  mentioned. 

On1  the  8d  of  February,  1858,  the  plaintiffs  informed  the  de- 
fendant that  they  were  prepared  to  deliver  the  remainder  of 
•  the  cargo,  and  requested  the  defendant  to  receive  it.  And  sub- 
sequently, on  the  same  day,  they  addressed  him  a  note,  in  which 
they  advised  him  they  would  sell  the  flour  on  the  5th  February, 
at  public  auction,  for  his  account,  and  would  hold  him  respon- 
sible for  the  difference  there  might  be  in  the  net  proceeds  of 
the  proposed  sale  and  the  contract  price,  and  for  charges  and 
expenses,  he  (Lyon)  having  declined  to  take  the  flour  under  the 
contract.  All  the  flour  on  the  tarque  was  of  the  brand  known 
as  Gallego,  and  the  barrels  were  branded  Gallego  in  printed 
characters  from  two  to  two  and  one-half  inches  in  length,  on 
both  heads.  In  the  opinion  of  some  experts,  there  existed  no 
difference  in  the  quality  or  ^rice  of  the  flour  of  either  brand, 
(Haxall  and  Gallego,)  each  inspecting  superfine;  but,  in  the 
opinion  of  other  experts,  there  was  a  difference,  some  prefer- 
ring the  one  brand  and  some  the  other. 

Subsequently  to  the  sale,  and  up  to  and  including  the  28th 
January,  1858,  Gallego  and  Haxall  flour  had  advanced  to  $85 
per  barrel  in  San  Francisco ;  and  between  that  and  the  5th  of 
February  the  price  of  both  declined  to  $18  per  barrel.  On  the 
5th  of  February  the  plaintiffs  caused  the  remainder  of  the  cargo 
to  be  sold  at  public  auction,  according  to  their  notice  to  the 
defendant,  for  his  account,  and  at  a  great  reduction  of  price. 
The  verdict  does  not  find  aqy  fact  to  impugn  the  fairness  of 
this  sale.  Before  this  suit  was  commenced,  Flint,  Peabody,  & 
Co.,  assigned  their  interest  in  this  suit  to  the  plaintiffs,  of  which 
the  defendant  had  notice. 

The  verdict  is  silent  in  reference  to  the  negotiations  tliat 
preceded  the  contract,  and  does  not  inform  us  whether  the 
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cargo  was  at  any  time  visible  to  the  defendant;  nor  does  it  dis- 
criminate with  exactness  the  qualities  of  Haxall  and  Gallego 
flour,  or  affirm  that  there  is  any  specific  difference  between  them. 

It  is  evident,  from  the  verdict,  that  the  error  in  the  descrip- 
tion of  the  cargo  did  not  bear  on  the  substance,  or  on  any  sun* 
stantial  quality  of  the  subject  of  the  sale.  The  subject  of  the 
sale  was  a  cargo  of  flour  of  about  two  thousand  barrels,  on 
board  of  a  vessel  lying  at  a  wharf  in  the  city ;  of  a. quality  to  be 
ascertained  by  an  inspection ;  and  from  that  inspection,  $nd  not 
from  the  brand,  the  price  was  to  be  ascertained.  The  brands 
Haxall  and  Gallego  are  understood  to  refer  to  different  mills  in 
Richmond,  Virginia,  at  which  flour  is  manufactured.  The  ver- 
dict sufficiently"determines  that  the  difference  between  them  in 
the  market  of  San  Francisco  is  inappreciable,  at  least  by  th<* 
mass  of  purchasers  and  consumers.  The  case  clearly  does  not 
belong  to  that  class  in  which  the  subject-matter  of  the  contract 
was  of  a  nature  wholly  different  from  that  concerning  which 
the  parties  to  the  contract  made  their  engagements.  The  brand 
on  the  exterior  of  the  barrels  of  flour  was  certainly  not  of  the 
substance  of  the  contract.  (Young  v.  Cole,  3  Bing.  N.  C,  724; 
Gompertz  v.  Bartlett,  2  Ell.  and  B.,  19  Verm.  R,  202.) 

The  defendant  does  not  resist  the  fulfilment  of  his  agreement 
for  any  fraud ;  nor  does  the  verdict  impute  any  mala  fides  to  the 
plaintiffs. 

The  case  rests  upon  these  facts.  There  was  a  sale  of  a  cargo 
of  flour,  at  a  price  dependent  upon  the  fact  whether  the  com- 
ponent parts  inspected  superfine  or  bad,  which  was  described 
as  of  one  brand,  but  which  proved  to  be  of  another.  There 
was  no  material  difference  in  the  credit  of  the  brands,  and  the 
market  price  of  the  flour  was  but  little  affected  by  the  question 
whether  the  brand  was  of  the  one  or  the  other  mill. 

A  portion  of  the  flour  has  been  delivered  to,  and  paid  for, 
.and  consumed  by,  the  defendant.  He  made  no  offer  to  return 
this  flour.  The  flour  remained  in  the  Ork  from  the  13th  of 
January  till  the  31st  of  January,  subject  to  the  exigencies  of 
the  contract.  During  that  period,  there  was  no  complaint  on 
the  part  of  the  defendant.  From  the  28th  of  January  till  the 
5th  of  February,  when  the  refusal  to  accept  the  remainder  of 
the  flour  and  the  sale  of  it  on  account  took  place,  the  price  of 
flour  was  steadily  declining. 

It  may  be  admitted  that  the  description  of  the  flour  as  Haxall 
imported  a  warranty  that  it  was  manufactured  at  mills  which 
used  that  brand;  and  that  the  purchaser  would  have  been  en- 
titled to  recover  the  amount  of  difference  in  the  value  of  that 
and  an  inferior  brand.  (Powell  v.  Horton,  2  Bing.  N.  C,  668 ; 
Henahaw  v.  Bobbins,  9  Met,  88.) 
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But  it  cannot  be  admitted  that  the  purchaser  was  entitled  to 
abandon  this  contract 

In  the  note  to  Cutter  v.  Powell,  in  Smith's  Leading  Cases, 
the  annotator  says:  "It  is  settled,  by  Streets.  Blay,  and  Poul- 
ton  v.  Lattimore,  where  an  article  is  warranted,  and  the  war- 
ranty is  not  complied  with,  the  vendee  has  three  courses,  any 
one  of  which  he  may  pursue.  1.  He  may  refuse  to  receive 
the  article  at  all.  2.  He  may  receive  it,  and  bring  a  cross 
action  for  the  breach  of  the  warranty.  8.  He  may,  without 
bringing  a  cross  action,  use  the  breach  of  warranty  in  reduc- 
tion of  damages  in  an  action  brought  by  the  vendor  for  the 
price."  The  annotator  proceeds  to  say,  "that  it  was  once 
thought,'  and,  indeed,  laid  down  by  Lord  Eldon,  in  Curtis  v. 
Hanney,  8  Esp.,  88,  that  he  might,  on  discovering  the  breach 
of  warranty,  rescind  the  contract,  return  the  chattel,  and,  if  he 
had  paid  the  price,  recover  it  back.  This  doctrine,  which  was 
opposed  to  Weston  v.  Downes,  Doug.,  28,  is  overruled  by 
Street  v.  Blay,  2  B.  and  Adol.,  and  Gompertz  r.  Denton,  1  C. 
and  Mee.,  205;  and  it  is  clear  that,  though  the  non-compliance 
with  the  warranty  will  justify  him  in  refusing  to  receive  the 
chattel,  it  will  not  justify  him  in  returning  it,  and  suing  to  re- 
cover back  the  price." 

The  second  and  third  propositions  of  this  learned  author  are 
indisputable,  and  have  received  the  sanction  of  this  court 
Thornton  v.  Wynn,  12  Wheat.,  188,  as  modified  by  Withers  v. 
Greene,  9  How.  S.  C.  R.,  218.  The  first  proposition,  concern- 
ing the  right  of  the  purchaser  to  reject  the  article  because  it 
varies  from  the  warranty,  is  an  open  question.  In  Dawson  v. 
Collins,  10  C.  B.  R,,  527,  (70  E.  C.  L.  R.,)  the  judges  dissent 
from  it  The  Chief  Justice  expressed  his  favor  for  the  conclu- 
sion, "that  the  buyer  has  no  right  to  repudiate  the  article," 
because  it  did  not  correspond  to  the  warranty ;  and  Cresswell, 
Justice,  said,  "  Where  the  rule  is  of  an  individual  and  specific 
thing,  the  vendee  can  only  defend  himself,  altogether,  against 
*,n  action  for  not  accepting  it,  if  the  thing  be  utterly  worthless, 
as  iA  Poulton  and  Lattimore ;  or,  in  part,  by  giving  the  breach 
of  warranty  in  evidence  in  reduction  of  damages. '  And  this 
corresponds  with  the  conclusions  of  this  court  in  the  case  of 
Thornton  v.  Wynn,  12  Wheat,  188,  where  very  similar  lan- 
guage is  used. 

But  while  the  first  proposition  of  the  note  in  the  Leading 
Cases  is  a  matter  of  dispute,  there  is  none  in  respect  to  the 
conclusion  that  the  purchaser  who  has  received  and  used  the 
article,  and  derived  a  benefit  from  it,  cannot  then  rescind  the 
contract.  This  principle  is  stated  in  Hunt  v.  Silk,  5  East,  449, 
in  which  Lord  Ellenborough  says:   "Where  a  contract  is  to 
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be  rescinded  at  all,  it  must  be  rescinded  in  toto,  and  the  par- 
ties put  in  statu  quo.*'  And,  "if  the  plaintiff  might  occupy  the 
E  remises  two  days  beyond  the  time  when  the  repairs  were  to 
ave  been  done  and  the  lease  executed,  and  yet  rescind  the 
contract,  why  might  he  not  rescind  it  after  a  twelvemonth  on 
the  same  account?  This  objection  cannot  be  gotten  rid  of. 
The  parties  cannot  be  put  in  statu  quo."  In  Perley  v.  Balch,  23 
Pick.,  the  same  principle  is  applied  to  contracts  of  sale  of  chat- 
tels. The  court  say:  "  The  purchaser  cannot  rescind  the  con- 
tract, and  yet  retain  any  portion  of  the  consideration.  The 
only  exception  is,  where  the  property  is  entirely  worthless  to 
both  parties.  The  purchasers  cannot  derive  any  benefit  from 
the  purchase,  and  yet  rescind  the  contract.  It  must  be  nulli- 
fied in  toto  or  not  at  all.  It  cannot  be  rescinded  in  part  aud 
enforced  in  part."  In  Burnett  v.  Stahton,  2  Ala.  R.,  183,  the 
court  say:  "A  contract  cannot  be  rescinded  without  mutual 
consent,  when  circumstances  have  been  so  altered  by  a  part  ex- 
ecution that  the  parties  cannot  be  put  in  statu  quo ;  for  if  it  be 
rescinded  at  all,  it  must  be  rescinded  in  toto."  To  the  samer 
effect  is  Christy  v.  Cummins,  3  McLean  R.,  886;  2  Hill  N".  T. 
R,  288,  per  C.  J.  Nelson;  Ease  v.  John,  10  Watts,  107.  In 
Thornton  v.  Wynn,  12  Wheat.,  183,  this  eourtsay:  "That  if 
the  sale  of  a  chattel  be  absolute,  and  there  be  no  subsequent 
agreement  or  consent  of  the  vendor  to  take  back  the  article, 
the  contract  remains  open,  and  the  vendee  is  put  to  his  action 
upon  the  warranty,  unless  it  be  proved  that  the  vendor  knew 
oi  the  unsoundness  of  the  article,  and  the  vender  tendered  a 
return  in  a  reasonable  time." 

If  the  verdict  had  found  that  the  defendant  had  sustained 
any  damage  from  the  difference  in  the  brands  on  the  flour,  the 
price  would  Irve  been  diminished  accordingly;  and  so  the 
defendant  might  have  been  indemnified  upon  an  action  com* 
nysneed  by  hin.self,  alleging  a  breach  of  the  contract.  But, 
without  considering  whether  he  could  refuse  to  accept  any 
portion  of  the  flour  for  the  variance  from  the  letter  of  his  con- 
tract, we  decide  that  he  lost  this  power  when  he  applied  to 
have,  paid  for,  and  sold  the  parcels,  on  the  25th  and  31st  of 
January,  1853. 

The  defendant  pleaded  that  the  several  causes  of  action  in 
the  complaint  mentioned  did  not  accrue  within  two  vears 
before  the  commencement  of  the  suit.  The  code  of  California 
provides,  that  "an  action  upon  any  contract,  obligation,  or  lia- 
bility, founded  upon  an  instrument  of  writing,  except  those 
mentioned  in  a  preceding  section,  shall  be  brought  within  three 
years,  and  within  two  years  if  founded  upoita  contract,  obliga- 
tion, or  liability,  not  in  writing,  except  in  actions  on  an  open 
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account,  for  goods,  wares,  and  merchandises,  and  for  any  article 
charged  in  a  store  account.  The  plea  of  the  defendant  does 
not  allege  that  the  cause  of  action  is  founded  upon  a  contract, 
obligation,  or  liability,  not  in  writing,  nor  show  that  it  falls 
within  the  limitation  of  two  years,  as  pleaded.  The  complaint 
is  framed  so  as  to  admit  evidence  of  a  contract  in  writing  quite 
as  well  as  an  oral  contract,  and  the  evidence  shows  this  action 
is  founded  on  a  written  contract  The  plea  should  have  con- 
tained an  averment  that  the  cause  of  action  was  not  in  writing, 
with  such  other  averments  as  to  show  that  the  bar  of  the  statute 
pleaded  wad  applicable. 

A  plea  cannot  be  sustained,  which  rests  for  its  validity  upon 
a  supposed  state  of  facts  which  may  not  exist.  The  plea  must 
be  an  answer  to  .any  case  which  may  be  legally  established 
under  the  declaration.  "Winston  v.  The  Trustees'  Universi- 
ty, 4c,  &c,  1  Ala.  R.,  124. 

It  was  objected  that  the  proof  shows  that  the  assignment  by 
Flint,  Peabody,  &  Co.,  was  made  to  the  plaintiffs  in  the  suit, 
and  that  the  declaration  alleges  that  they  assigned  their  interest 
in  the  claim  to  John  Bertram,  one  of  the  plaintiffs.  The  code 
of  California  requires  that  actions  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  and  that  all  parties  having 
an  interest  in  the  subject  of  the  action,  and  in  obtaining  the 
relief  demanded,  may  be  joined  as  plaintiffs.  The  plaintiffs 
arc  shown  to  be  the  parties  jointly  interested  in  the  subject  of 
the  action,  and  in  the  claim  for  relief.  It  is  quite  immaterial 
in  what  proportions  they  may  be  concerned.  Their  case  is 
substantially  established,  when  their  joint  interest  is  shown, 
and  the  error  in  respect  to  the  degree  of  the  interest  of  the 
several  parties  is  not  such  a  variance  as  will  be  considered. 

Judgment  affirmed. 


William  S.  Hungerford,  Appellant,  v.  John  Sigerson. 

aoh  im  Where  a  bill  in  chancery  was  filed  for  the  purpose  of  enjoining  a  judgment  at  law, 
t*-€Kl869      obtained  upon  a  promissory  note,  and  the  bill  did  not  allege  that  adequate  relief 

9*  4M  could  not  be  had  at  law,  and  did  not  contain  any  charges  of  fraud;  neither  did 
it  aver  that  it  was  owing  to  the  contrivance  or  unfairness  of  the  defendant  that 
an  adequate  remedy  could  not  be  had  at  law,  nor  did  it  show  the  necessity  of 
interference  by  a  court  of  equity  to  obtain  a  discovery,  the  bill  must  be  dismissed. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  district  of  Wisconsin. 
The  fects  of  the  case  are  stated  in  the  opinion  of  the  court 

It  was  argued  to  Mr.  Bradley  for  the  appellant,  and  by  Mr. 
Gushing  ana  Mr.  Gittett  for  the  appellee. 
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Mr.  Bradley  admitted  that  the  bill  was  very  inartificially 
drawn,  but  contended  that  there  were  three  grounds  upon  which 
the  jurisdiction  of  the  court  could  be  sustained. 

First.  Complicated  accounts  between  the  parties. 

Second...  The  breach  of  the  trust  with  which  the  said  nofe 
was  clothed. 

Third.  The  want  of  remedy  in  the  common-law  court. 

If  the  bill  shows  a  state  of  facts  well  pleaded,  which  would 
entitle  the  complainant  either  to  a  discovery  or  relief,  the  de- 
murrer must  be  overruled.    (Livingston  v.  Story,  9  Pet.,  658.) 

And  they  are  well  pleaded  if  they  are  material,  and  stated  in 
terms  which  maybe  deemed  reasonably  certain  in  their  import 
(Sto.  Eq.  PL,  sec.  452,  note  1.) 

^  There  h^d  been  no  settlement  of  accounts  between  the  par- 
ties, and  the  balance  owed  was  uncertain.  This  note  was  for 
twice  as  much  as  was  claimed  by  the  defendant,  and  the  com- 
plainant was  not  to  be  sued  upon  it.  Yet  he  sued  and  recov- 
ered judgment  for  the  whole  amount.  Equity  has  jurisdiction 
to  relieve.    (Gainsborough  v.  Gifford,  2  P.  Will.,  424.) 

The  defendant  thus  gained  an  undue  advantage.  It  is  against 
conscience  that  he  should  use  that  advantage  thus  improperly 
gained,  and  that  gives  jurisdiction  to  restrain  the  proceedings 
at  law.    (Eden  on  Inj.,  ch.  2,  p.  3») 

He  could  not  have  availed  himself  of  the  defences,  because 
the  court  of  law  could  neither  give  adequate  relief  by  account, 
nor  compel  a  discovery  of  the  facts  of  that  mutual  understand- 
ing, under  which  the  note  was  given,  as  these  facts  were  from 
their  nature  private,  and  therefore  known  only  to  the  parties. 

glateman  v.  Willoe;  1  Sch.  and  Lefr.,  204;  Marine  Ins.  Co.  v. 
odgson,  7  Cr.,  382.) 

The  counsel  for  the  appellee  said  that  in  the  bill  there  is  no 
allegation  that  a  fraud  was  committed  to  induce  the  complain- 
ant to  give  the  note ; 

Nor  any  that  the  defendant  transferred  it  contrary  to  promise ; 

Nor  any  that  the  defendant  misled  him  so  as  to  prevent  his 
defending  the  suit; 

Nor  any  that  he  could  not  have  defended  the  suit  successfully ; 

Nor  any  that  he  could  not  have  made  proof  of  all  the  facts 
necessary  for  a  successful  defence  on  that  trial  of  the  cause ; 

Nor  any  that  he  has  no  relief  except  in  equity,  nor  that  he 
has  no  remedy  at  law; 

Nor  any  that  the  complainant  has  offered  to  settle  with  the 
defendant,  and  to  pay  him  what  was  justly  and  equitably  his 
due; 

Nor  any  that  he  stated  the  whole  case  to  counsel,  when  ho 
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was  advised  that  he  had  no  defence  on  said  note  which  he  conld 
make  in  that  suit; 

Nor  any  that  the  advice  of  connsel  referred  to  was  before  the 
judgment  upon  said  note; 

TSor  any  that  his  failure  to  defend  was  occasioned  by  such 
.  advice. 

First. — A  court  of  equity  has  no  jurisdiction  where  the  party  has 
had  a  fuU  remedy  at  law. 

Except  under  .some  special  statute,  no  court  of  equity  can 
entertain  jurisdiction  without  the  complainant  averring  that 
he  has  no  remedy  at  law.  In  this  case,  the  bill  was  filed  in  the 
District  Court  of  the  United  States,  under  the  powers  conferred 
by  the  j  udiciary  act.  The  sixteenth  section  of  this  act  provides, . 
"that  suits  in  equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States,  in  cases  where  plain,  adequate,  and 
complete  remedy  may  be  had  at  law."  (See  Gordon  v.  Hobart, 
2  Sumner,  401;  Baker  v.  Biddle,  1  Baldwin,  405.) 

The  omission  of  the  party  to  avail  himself  of  his  defence  at 
law  cannot  confer  jurisdiction.  If  the  party  has  once  had  an 
opportunity  to  defend  himself,  it  is  the  same  to  both  parties, 
as  if  he  had  actually  done  so.    It  ends  the  matter. 

Second. —  Where  a  party  failed  to  defend  a  suit  at  law,  equity  will 
not  relieve,  except  when  the  defence  was  not  available  at  law,  or  where 
he  was  prevented  by  fraud,  accident,  or  wrongful  act  of  the  other 
party,  without  any  negligence  or  fault  on  his  part 

This  propositon  is  in  the  very  words  of  the  Court  of  Appeals 
in  New  York,  in  Vilas  a.  Jones,  1  Corns.,  274,  pp.  281,  282. 

It  is  supported  by  a  long  current  of  decisions. 

In  More  v.  Bayley,  1  Breese,  60,  the  court  said,  that  if  "a 
defendant  neglects  to  make  his  defence  at  law,  a  court  of  equity 
will  not  relieve  him." 

In  Cowan  v.  Price,  1  Bibb,  ITS,  the  same  rule  is  laid  down. 

In  Williams  v.  Lee,  3  Atk.,  224,  Lord  Hardwicke  hold  in 
the  same  way. 

In  Winthrop's  case  (3  Dosausure,  310,  p.  824)  this  point  was 
ruled  in  the  same  war. 

In  Bateman  v.  Willoe,  1  Schoales  and  Lefroy,  201,  p.  204, 
after  laying  down  the  same  rule,  Lord  Redesdale  says, "  it  is  not 
sufficient  to  show  that  injustice  has  been  done,  but  that  it  has 
been  done  under  circumstances  which  authorize  the  court  to 
interfere." 

In  Lansing  v.  Eddy,  1  John.  Ch.  R.,  49,  Chancellor  Sent 
said,  that  an  injunction  will  not  be  granted  on  a  charge  of 
usury,  and  the  party  seeks  a  discovery,  "for  the  usury  would 
have  been  a  good  defence  at  law ;  and  no  reason  was  given  why 
the  defendant  did  not  seek  the  discovery  while  the  suit  at  law 
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was  pending."  "  Chancery  will  not  relieve  against  a  judgment 
at  law,  unless  the  defendant  was  ignorant  of  the  fact  in  ques- 
tion pending  the  suit,  or  it  could  not  be  received  as  a  defence." 

In  Simpson  v.  Hart,  ib.,  91,  p.  98,  this  doctrine  was  reiter- 
ated. 

In  Barker*?.  Elkins,  ib.,  465,  it  is  repeated;  and  the  court 
say,  "if  the  defendant  has  not  used  due  diligence  in  apply- 
ing for  a  discovery,  if  necessary  to  aid  him,  he  cannot  be  re- 
lieved." 

In  Norton  v.  Wood,  5  Paige,  249,  Chancellor  "Walworth  ex- 
pressly laid  down  the  same  rule.  It  is  recognised  by  him  in 
Post  v.  Boardman*  10  Paige,  580. 

In  Perrine  v.  Striker,  7  Paige,  598,  he  repeats  the  rule,  and 
says,  "if  there  are  circumstances  in  the  case  which  rendered  it 
impossible  to  obtain  relief  in  the  suit  at  law,  they  should  be 
stated  in  the  bill." 

In  Thompson  i?.  Berry  &  Van  Buren,  3  John.  Ch.  R.,  895,  it 
was  held, >that  where  a  party  suffered  judgment  to  pass  against 
him  without  making  his  defence  or  applying  for  a  discovery, 
equity  could  not  relieve  him.  This  case  was  affirmed  on  ap- 
peal in  the  Court  of  Errors,  in  the  17th  of  John.  R.,  436,  by 
the  unanimous  opinion  of  the  court. 

In  Penney  v.  Martin,  4  John.  Ch.  R.,  566,  Kent,  Chancellor, 
held  that  "wheTe  there  was  neither  accident  nor  mistake,  mis- 
representation nor  fraud,"  the  Court  of  Chancery  had  no  juris- 
diction to  afford  relief,  although  he  had  lost  his  remedy  at  law 
through  ignorance  of  a  fact  which  he  might  have  learned  with 
due  diligence  and  inquiry,  or  by  bill  of  discovery." 

In  McVickar  v.  Walcott,  4  John.  R.,  510,  the  same  rule  was 
declared  in  the  Court  of  Errors. 

'  In  Green  v.  Dodge;  6  Ham.  Ohio  R.,  80,  the  Supreme  Court 
proceed  upon  the  same  ground. 

In  Bartholomew  v.  Taw,  9  Paige,  165,  Chancellor  Walworth 
goes  over  the  whole  ground,  and  reasserts  the  principles  above 
bid  down. 

In  Minturn  v.  The  Farmers'  Loan  and  Trust  Company,  3 
Corns.,  498,  the  Court  of  Appeals  say:  "Where  an  action  at  law 
was  commenced  to  recover  upon  a  contract  alleged  to  be  usuri- 
ous, and  the  defendant  in  the  action  filed  a  bill  in  chancery,  pray- 
ing for  an  injunction  to  restrain  the  proceedings,  but  alleged 
no  defect  in  the  means  of  establishing  his  defence  at  law,  the 
bill  could  not  be  sustained. " 

These  cases  abundantly  settle  the  point  above  laid  down.  If 
the  note  in  question  was  given  for  ten  thousand  dollars,  when 
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only  four  or  five  thousand  were  really  due,  it  cannot  be  ques- 
tioned that  there  was  a  good  defence  at  law  to  so  much  as  was 
not  equitably  due. 

It  If  there  was  a  defence,  it  was  a  legal  one,  and  would  have 
been  available  at  law;  and  this  is  not  aenied  in  the  bill. 

2.  The  bill  does  not  aver  that  complainant  was  unable  to 
prove  his  defence  in  the  action  of  law.  But  if  he  could  not 
prove  it  without  $  discovery,  he  was  bound  to  file  a  bill  for  such 
discovery,  so  as  to  use  the  answer  upon  the  trial. 

3.  There  is  no  allegation  in  the  bill  that  a  misrepresentation 
was  made,  or  fraud  practiced  upon  complainant,  by  Sigerson, 
which  prevented  his  making  his  defence. 

4.  No  excuse  whatever  is  offered  for  not  making  his  defence 
in  the  suit  at  law,  except  that  his  counsel  told  him  he  had  no 
defence  to  the  note.  He  does  not  state  that  this  advice  was 
given  pending  the  suit  at  law,  and  the  expression  used  clearly 
indicates  that  it  was  not.  But,  however  that  may  be,  it  is  clear 
that  his  defence  was  a  legal  one,  and  available  at  law  if  it  ex- 
isted. If  he  was  wrongfully  advised,  that  is  a  question  between 
him  and  his  counsel.  If  the  latter  misled  him,  Sigerson  is  not 
responsible  for  it*  nor  can  it  give  a  court  of  equity  jurisdiction. 
If,  through  wrong  advice,  inattention,  or  otherwise,  he  failed  to 
avail  himself  of  his  defence,  he  must  abide  the  consequences. 
A  court  of  equity  cannot  relieve  him. 

Mr.  Justice  McLE AN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  District  Court  for  the  district  of 
Wisconsin. 

In  his  bill,  the  complainant  Btates  that  prior  to  the  1st  of 
December,  1851,  he  had  numerous  business  transactions  with 
the  defendant,  who  had  made  advances  of  money  to  him  on 
divers  Occasions,  and  payments  had  been  made  to  him  by  the 
complainant.  In  a  conversation  in  relation  to  their  accounts, 
the  defendant  admitted  the  complainant  was  indebted  to  him 
only  in  about  the  sum  of  four  thousand  two  hundred  dollars; 
and  on  that  day  the  defendant  proposed  to  the  complainant 
that  he  should  execute  to  the  defendant  a  promissory  note  for 
the  sum  of  ten  thousand  dollars,  payable  one  day  after  date, 
which  he  wished  to  use  as  a.  collateral  security  on  which  to 
raise  money;  and  he  agreed  not  to  sell  or  dispose  of  the  same, 
or  urge  the  complainant  for  the  payment  of  the  note,  but  would 
indulge  him  until  he  could  make  collections.  And  having 
unlimited  confidence  in  the  defendant,  and  feeling  under  many 
obligations  to  him  for  his  various  acts  of  kindness,  the  com- 
plainant made  and  delivered  to  the  defendant,  on  the  1st  of 
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December,  1851,  a  note  of  hand  for  $10,000,  payable  one  d*r 
after  date,  to  the  order  of  John  Sigerson,  for  value  received, 
without  defalcation  or  discount,  negotiable  and  payable  at  the 
Bank  of  the  State  of  Missouri,  And  Hie  complainant  avers 
that  the  note  was  riven  under  the  circumstances  and  for  the 
consideration  stated,  and  on  no  other  or  different  account;  that 
since  the  date  first  above  stated,  he  and  the  defendant  have'had 
no  dealings  whatever. 

And  the  complainant  alleges  that  on  the  10th  of  August, 
1852,  the  defendant  caused  a  suit  to  be  brought  against  him 
on  the  above  note,  and  on  the  11th  of  January,  1854,  a  judg- 
ment was  recovered  for  $11,258.38  and  costs.  And  the  com- 
plainant says  the  judgment  is  unjust,  in  so  far  as  it  exceeds 
in  amount  the  sum  of  four  thousand  two  hundred  and  seventy- 
five  dollars  and  interest. 

And  the  complainant  prays  the  defendant  may  be  enjoined 
from  collecting  such  part  of  the  judgment  as  exceeds  the  sum 
he  owes  to  the  defendant,  and  this  sum  he  offers  to  pay. .  Nu- 
merous interrogatories  to  the  defendant  are  stated  in  the  bill,' 
designed  to  show  the  money  transactions  between  them,  and 
the  amount  due  by  the  complainant  to  the  defendant. 

A  demurrer  was  filed  to  the  bill,  which,  on  argument,  was 
sustained,  and  the  bill  dismissed  at  the  costs  of  the  complain- 
ant, on  which  an  appeal  was  allowed. 

The  subject-matter  of  this  controversy  arises  out  of  mutual 
dealings  between  the  parties,  and  the  consideration  on  which 
the  note  stated  in  the  pleadings  was  given.  There  is  no  alle- 
gation in  the  bill  that  adequate  relief  could  not  be  had  at  law. 
There  is  no  charge  of  fraud,  or  that  the  note  had  been  assigned 
contrary  to  the  agreement;  nor  that,  by  the  contrivance  or  un- 
fitijrness  of  the  defendant,  a  remedy  was  not  had  at  law;  nor  is 
there  anything  in  the  bill  from  which  the  court  can  infer  a  dis- 
covery is  necessary  to  reach  the  justice  of  the  case. 

Where  a  party  has  failed  to  make  a  proper  defence  at  law 
through  negligence,  equity  will  not  aid  him.  If  by  accident 
or  fraud  such  a  defence  has  been  prevented,  a  court  of  equity 
may  grant  relief. 

When  the  decree  below  was  pronounced  on  the  demurrer, 
the  complainant,  by  application  to  the  court,  might  have  asked 
leave  to  amend  his  bill,  which  the  court,  as  a  matter  of  course, 
would  have  allowed.  But  he  prayed  an  appeal  to  this  court, 
resting  his  whole  case  on  the  bill.  And  as  it  contains  no  aver- 
ments authorizing  relief  in  equity,  none  can  be  given. 

The  decree  of  the  District  Court  is  affirmed. 

r 
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lOOx™  William  B.  Grant,  William  Bradstreet,  William  L.  Flit- 

JS1  fltt         NEB>  PETER  CRANT,  IN  HIS  OWN  RIGHT  AND  AS  ADMINISTRATOR 

fisf  888  of  Thomas  Grant,  deceased,  Elizabeth  F.  Grant,  Admin- 
istratrix, William  S*  Grant  and  George  Bacon,  Adminis- 
trators op  the  estate  of  Samuel  C.  Grant,  deceased, 
owners  of  the  American  ship  Constellation,  Libellants 
and  Appellants,  v.  Cornelius  Poillon,  Richard  Poillon, 
Jambs  L.Varick,  impleaded  with  H.  Johnson,  Hicks,  Bailey, 
William  Y.  Clark,  Dean  W.  W.  Hinchen,  C.  H.  Clark, 
and  D.  D.  Miller,  Respondents  and  Appellees. 

Where  the  master  of  a  vessel  was  also  part  owner,  and  made  a  contract  of  affreight- 
ment with  a  lumber  company,  of  which  he  was  also  a  member,  and  the  cargo 
was  consigned  to  the  master,  the  case  is  not  within  admiralty  jurisdiction,  but 
appropriate  to  that  of  a  court  of  chancery. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York,  sitting  in  ad- 
miralty. 

It  will  be  perceived,  by  the  caption,  that  Flitner  was  one  of 
the  libellants,  and,  as  he  was  also  a  member  of  the  Constella- 
tion Lumber  Company,  he  was  on  both  sides  of  the  case. 

The  circumstances  under  which  the  libel  was  filed  are  stated 
in  the  opinion  of  the  court.  The  District  Court  dismissed  the 
libel ;  and  upon  an  appeal,  this  decree  was  affirmed  by  the  Cir- 
cuit Court.    The  libellants  then  appealed  to  this  court. 

The  case  was  argued  by  Mr.  Goodrich  for  the  appellants,  and 
submitted  on  a  printed  argument  by  Mr.  Donohue. 

Mr.  Ghodrkh  made  the  following  points,  viz : 

L  The  contract  which  is  set  form  in  the  bill  of  lading,  and 
the  services  performed  under  it,  appertain  to  the  admiralty 
and  maritime  jurisdiction,  and  the  libellants  are  entitled,  prima 
facie,  to  its  assistance. 

II.  The  libellants,  as  owners  of  the  ship,  have  not  made  any 
agreement  with  the  owners  of  the  cargo,  by  which  the  rights 
or  remedies  of  the  libellants,  derived  from  the  contract  set 
forth  in  the  bill  of  lading,  have  been  diminished. 

m.  The  agreement  wnich  Flitner  made  with  the  respond- 
ents does  not  purport  to  bind  the  owners  of  the  ship;  Flitner, 
as  master,  or  as  part  owner,  had  no  implied  authonty  to  bind 
the  ship,  or  its  owners,  to  such  an  agreement,  and  no  express 
authonty  to  that  effect  is  shown. 

IV.  Assume  that  some  portion  of  the  freight-money  would 
be  due  to  Flitner,  upon  a  statement  of  an  account  between  the 
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owners  of  the  ship;  and  that  Flitner,  by  agreement  with  the 
respondents,  (to  which  the  ship  and  its  owners  were  no  party,)* 
is  bound  to  contribute  to  the  payment  of  the  freight-money, 
and  thereupon,  to  the  extent  of  suoh  contributory  share,  the 
respondents  have  an  equity  against  Flitner  to  retain  his  share 
of  the  freight-money;  such  equity  does  not  change  the  charac- 
ter of  the  contract  set  forth  in  the  bill  of  lading,  or  the  rights 
of  the  libellants  under  it,  or  take  away  the  admiralty  and  mari- 
time jurisdiction  which  attached,  as  an  incident  to  the  contract, 
if  I  may  so  say,  the  moment  it  was  entered  into,  and  continued, 
when  the  libel  was  filed. 

a.  The  contract  into  which  the  owners  of  the  ship  entered 
is  entirely  within  the  admiralty  and  maritime  jurisdiction.  If 
they  had  made  a  contract  principally  appertaining,  in  its  sub- 
ject-matter, to  some  other  jurisdiction,  and  only  incidentally 
embracing  matters  of  a  maritime  character,  they  might  have 
been  obliged  to  resort  to  a  court  of  common  law,  or  to  a  court 
of  equity ;  but  not  having  entered  into  any  such  contract,  they 
are  not  excluded  from  the  admiralty  by  any  equities  which  the 
respondents  may  have  against  Flitner,  by  reason  of  a  contract 
with  which  neither  the  ship  nor  its  owners  are  in  privity,  and 
which  has  no  connection  with  the  contract  evidenced  by  the 
bill  of  lading.  (The  Pacific,  1  Blatchford,  569;  Le  Gaux  v. 
Eden,  Douglas,  606.) 

V.  There  is  no  averment,  in  the  answer  of  the  respondents, 
that  Flitner  has  not  contributed  to  them  all  which  he  was 
bound  to  contribute;  it  contains  no  averment  that  any  sum, 
upon  a  statement  of  an  account  between  the  owners  of  the 
ship,  would  be  due  to  Flitner  from  the  other  part  owners. 
There  is  no  foundation  for  any  subsisting  equity  in  favor  of 
the  respondents. 

VL  Flitner,  as  master,  in  making  the  contract  set  forth  in 
the  bill  of  lading,  undertook  to  bind  the  owners  of  the  ship, 
including  himself,  as  the  party  on  the  one  side  contracting,  to 
and  with  the  owners  of  the  cargo,  excluding  himself,  as  the 
contracting  party,  on  the  other. 

a.  The  libellants,  from  the  facts  in  proof*  have  a  right  to  say 
that  the  respondents,  knowing  their  relation  to  Flitner,  meant 
to  bind  themselves  in  the  manner  suggested.  (Brown  on  Ac- 
tions at  Law,  133,  134:  Robson  v.  Drummond,  2  B.  and  Ad., 
308;  Sims  et  al.  v.  Bopd,  5  B.  and  Ad.,  889.) 

c.  The  respondents  having  received  the  consideration  and 
benefit  of  the  contract,  set  forth  in  the  bill  of  lading,  which  they 
entered  into  with  Flitner,  the  agent  of  the  libellants,  cannot  in 
any  manner,  or  for  any  purpose,  set  up  a  private  agreement 
made  by  themselves  with  Flitner,  so  as  to  defeat  or  impair  the 
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rights  or  remedies  of  the  libellants,  under  their  bill  of  lading. 
(Catts  v.  Phalen,  2  How.,  381;  Bradford  et  al.  v.  Williams,  4 
How.,  588;  Van  Rensselaer  v.  Kearney,  11  How.,  326;  Cur- 
ran  v.  Arkansas,  15  How.,  809;  Philadelphia,  Wilmington, 
and  Baltimore  Railroad  v.  Howard,  13  How.,  826;  Comer  v. 
Jackson,  4  Pet.,  88  to  87 ;  Comth.  v.  Heirs  of  Andre,  8  Pick. 
Rep.,  824;  The  Repulse,  2  Wm.  Robinson  Rep.,  399;  Pitt  v. 
Chappelow,  2  M.  and  W.,  6,  15,  19,  20;  The  Frederick, 
1  Dodson  Adm.  Rep.,  266;  Bacon  v.  Robertson,  18  How., 
480.) 

d.  The  libellants  could  not  have  been  compelled  to  make 
delivery  of  the  cargo  without  payment  of  freight;  and  upon 
refusal  by  the  respondents  to  pay,  might  have  had  a  sale  under 
the  admiralty;  the  respondents,  upon  an  offer  to  pay  freight, 
and  a  refusal  of  the  libellants  to  deliver  the  cargo,  might  have 

{>roceeded  against  the  libellants  in  the  admiralty,  and  the  libel- 
ants could  not  have  resisted  by  pleading  the  private  agree- 
ment of  Flitner  with  the  respondents. 

VJLL  The  non  joinder  of  Flitner,  as  party  respondent,  can- 
not avail  as  ground  of  exception  or  defence. 

a.  It  should  have  been  set  up  by  way  of  exceptive  allegation, 
and  not  in  the  answer.  (Reed  v.  Hussey,  Blatch.  and  Howl., 
525;  2  Conkling  Adm.  Juris.,  588,  584, 585;  Pratt  v.  Thomas, 
Ware  Rep.,  427 ;  Certain  Logs  of  Mahogany,  2  Sum.  Rep.,  589 ; 
Sheppard  v.  Graves,  11  How.,  509 ;  Conard  v.  The  Atlantic  Ins. 
Co.,  1  Peters,  886, 450 ;  De  Wolf  v.  Rabaud,  1  Peters,  476, 498 ; 
Sims  v.  Handley,  6  How.,  1 ;  Smith  v.  Eernochen,  7  How.,  198 ; 
Evans  v.  Gee,  11  Peters,  8(M 

b.  If  it  may  be  set  up  in  the  answer,  it  must  be  regarded  as 
an  exceptive  allegation;  and  as  such  it  is  insufficient,  because 
it  does  not  show  who  are  the  owners  or  members  of  the  Con* 
stellation  Lumber  Company,  or  that  they  are  unknown  and  can- 
not be  described. 

c.  Flitner,  as  master  and  part  owner  of  the  ship,  is  a  proper 
party  libellant;  the  respondents  are  estopped,  by  their  contract 
with  him,  as  the  agent  of  the  libellants,  to  set  up  an  adverse 
private  interest  created  by  themselves. 

Mr.  Goodrich  cited,  also,  the  following  authorities:  Waring 
v.  Clark,  5  How.,  541;  Parsons  v.  Bulford,  8  Peters,  447;  The 
Catherine,  6  Notes  of  Cas.  Ecc.  and  Mar.  Supp.,  48, 49 ;  Mere- 
ton  v.  Gibbens,  8  D.  and  E.,  267 ;  The  Repulse,  5  Notes  of  Cas. 
Ecc.  and  Mar.,  848, 850, 851 ;  Abbott  on  Shipping,  7  Lon.  edi., 
105,  sec.  4;  The  Lady  Campbell,  2  Hag.  Adm.,  14,  note;  Wil- 
lard  v.  Dorr,  3  Mason,  161, 171;  The  England,  5  Notes  Ca* 
Ecc.  and  Mar.,  173, 174;  Collyer  on  Partnership,  4  Am.  edi., 
•ec.  719;  Greenl*f  v.  Queen,  1  Peters,  149. 
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Mr.  Donohue  made  the  following  points: 

First.  Flitner  was  a  proper  party  respondent  in  the  court 
below;  and  until  he  is  made  a  party,  no  further  proceedings 
should  have  been  had  in  the  court  below;  and  this  was  no 
ground  for  exception.  The  only  ground  for  exception  to  the 
libel  for  the  causes  is  rule  XXj£vI,  of  the  Supreme  Court. 
The  persons  composing  the  so-called  Constellation  Lumber 
Company,  of  which  he  was  one,  being  partners,  are  all  liable 
in  soUdo;  and  the  objection  being  taken  by  answer,  they  cannot 
proceed  until  he  is  made  a  party  defendant. 

Second.  Ships  being  made  "to  plough  the  seas,  and  not  lie 
by  the  walls/ '  and  as  all  the  owners  owning  from  a  sixty-fourth 
to  a  half  cannot  act  at  once,  one  owner  must.  (See  Story  on 
Partnership,  sec.  418.)  And  his  contracts  are  the  contracts  of 
all  in  the  employment  of  the  vessel  (Story  on  Agency  Part, 
sec.  419)  or  her  repairs.  Flitner  was  not  only  master,  but  part 
owner,  acting  for  all. 

Third.  Supposing  Flitner  to  have  only  been  master,  the  facts 
show  a  ratification  of  his  act,  and  full  authority. 

1.  The  vessel  in  New  York,  without  cargo,  with  all  the  own- 
ers within  one  day  (by  mail  or  travel)  of  the  vessel,  they  of 
course  knew  what  was  going  on. 

2.  A  contract,  made  22d  September,  to  go  perhaps  to  Callao 
at  one  freight,  perhaps  to  the  Sandwich  Islands  at  another, 
perhaps  to  California  at  a  different  one — under  this,  goods  were 
shipped,  12th  of  November,  nearly  two  months  after.  Is  it  to 
be  supposed  that  a  vessel  of  this  size  should  be  about  starting 
on  such  a  voyage,  without  the  other  owners  knowing  and  ap* 
proving  of  the  act?    Is  this  a  fair  conclusion  of  law  or  fact? 

3.  Their  entire  approval  and  even  ratification  of  his  act  is 
apparent  from  all  the  circumstances. 

Fourth.  The  libellants,  including  Flitner,  were  all  partners 
in  the  sailing  of  the  vessel.  (Abbott  on  Shipping,  p.  Ill ;  Story 
on  Partnership,  sees.  441, 444, 408.)  And  notice  to  one  is  notice 
to  all.  (See  Story  on  Partnership,  sees.  107, 108.)  They  were 
therefore  chargeable  with  notice  of  this  contract  when  it  was 
made,  and  have  never  disapproved  of  it,  if  they  had  the  right. 
They  had  notice  from  22d  of  September  to  12th  November, 
before  the  ship  sailed,  with  one  partner  acting,  and  did  not 
attempt  to  disaffirm. 

Fifth.  The  libellant,  Flitner,  is  liable  individually  for  the 
whole  debt  claimed  to  be  due  from  the  respondents  to  the  libel- 
lants, as  one  of  the  partners  in  the  Constellation  Lumber  Com- 
pany, and  he  could  be  compelled  to  pay,  and  be  left  to  his 
action  for  a  settlement  with  his  copartners.  A  payment  to  him, 
as  one  of  the  owners  of  the  whole  debt,  would  discharge  the 
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indebtedness  of  the  company  to  the  owners  of  the  ship,  and 
leave  them  to  their  account  for  a  settlement  against  him  in 
equity.    (Storjr  on  Part.,  sec.  419.) 

Sixth.  If  Fhtner  is,  in  fact,  the  creditor  of  his  co-owners, 
exclusive  of  this  claim,  then,  in  law,  such  debt  due  from  them 
to  him  operates  to  extinguish  the  debt  to  the  whole  jointlv ;  for 
with  one  the  other  is  paid.  It  nowhere  appears  that  Flitner 
is,  in  fact,  their  debtor,  and  most  likely  is  their  creditor;  and 
he  now  seeks  in  this  way  to  collect  out  of  his  partner,  money 
not  of  right  payable  to  him  or  them.  (See  Abbott  on  Ship- 
ping, pp.  130, 131,  sec.  5 ;  see,  as  to  such  rights,  Story  on  Part., 
sec.  406.) 

Seventh.  The  whole  of  the  facts  of  this  case  show  it  to  be 
one  of  purely  equitable  cognizance. 

1.  A  captain  and  partner,  owner  in  a  ship  wanting  freight, 
entering  on  her  behalf  into  a  bargain  to  get  a  cargo,  simply  to 
employ  that  vessel. 

2.  The  purchase,  by  a  company,  of  which  such  owner  is  one, 
of  the  cargo,  for  the  purpose  of  shipment,  and  a  loss  of  all  the 
outlay,  and  $2,300  besides. 

3.  That  the  ship  realizes  $11,000,  and  over,  on  the  shipment. 

4.  Large  claims  on  the  part  of  the  copartners  for  the  deten- 
tion of  the  cargo,  and  other  acts  of  the  captain. 

.  Under  these  circumstances,  equity  would  certaiulj  give  the 
partners  owning  that  capital  some  show  in  the  distribution  of 
the  remnants,  as  well  as  the  ship  her  freight;  but  this  is  an 
attempt,  by  bringing  the  case  into  a  court  not  competent  to 
fully  dispose  of  the  matters,  and  clogged  with  restraints,  to 
avoid  the  just  responsibility  the  parties  have  assumed,  and  to 
make  the  Poillons  pay  the  whole,  (besides  losing  their  invest- 
ment^ of  which  they  should  only  pay  one-half. 

Eighth.  But  suppose,  as  has  been  and  is  contended  by  the 
libellants,  that  the  bill  of  lading  is  entirely  independent  and 
distinct  of  the  original  contract,  and  has  no  necessary  connec- 
tion with  it,  then  this  case  assumes  a  phase  which  would 
prevent  a  recovery  in  any  form  of  action,  or  in  any  forum, 
because — 

1.  By  the  terms  of  the  bill  of  lading,  the  cargo  is  consigned 
to  one  of  the  libellants,  and  a  part  owner  of  the  ship. 

2.  The  case  shows  that  he  accepted  the  consignment,  and 
actually  sold  and  disposed  of  the  property  consigned. 

8.  By  law,  having  accepted  the  consignment,  he  became 
liable  for  the  payment  of  the  freight;  and,  by  the  terms  of  the 
bill  of  lading,  he  actually  covenants  to  pay  the  freight  reserved 
in  it  "unto  William  L.  Flitner,  or  his  assigns,  he  or  they  pay- 
ing freight"    (Vide  bill  of  lading.) 
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4.  This  case  would  present  the  anomaly  of  a  party  suing 
on  an  instrument  whereby  not  only  by  law  he  is  himself  liable 
for  the  payment  of  the  sum  demanded,  and  which,  by  the  terms 
of  the  instrument  upon  which  the  suit  is  instituted,  he  expressly 
covenants  to  pay. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 

This  is  an  appeal  in  admiralty  from  the  Circuit  Court  for 
the  southern  district  of  New  York. 

The  libellants,  Grant  and  others,  are  the  sole  owners  of  the 
ship  Constellation,  and  they  bring  an  action  of  affreightment, 
civil  and  maritime,  against  the  respondents,  and  allege  that 
William  L.  Flitner  was  master  of  the  ship;  that  the  respond- 
ents were  copartners,  under  the  name  of  the  "Constellation 
Lumber  Company;  "  and  that,  on  or  about  the  12th  Novem- 
ber, 1849,  they  agreed  to  ship  on  board  the  Constellation,  then 
lying  in  the  port  of  New  York,  230,655  feet  of  lumber  and 
29,700  cypress  shingles,  to  be  delivered  at  the  port  of  Valparaiso, 
Sandwich  Islands,  or  San  Francisco,-  unto  the  above-named 
Flitner,  or  his  assigns,  he  paying  the  freight  upon  the  same. 
The  ship  proceeded  on  her  voyage,  and  delivered  the  lumber 
and  shingles  unto  the  said  William  L.  Flitner,  at  San  Fran- 
cisco, on  or  about  the day  of ,  in  the  year  1850.    That 

there  was  due  for  the  freight  of  the  lumber,  with  primage,  the 
sum  of  $18,944.02,  of  which  sum  Flitner  paid  $11,494.98, 
which  were  the  net  proceeds  of  the  Ji umber,  leaving  a  balance 
of  $2,449.09  due  and  unpaid ;  and  it  is  averred  Jhat  Flitner, 
acting  as  consignee,  and  in  making  sale  of  the  lumber,  was  the 
agent  of  the  respondents,  and  a  decree  for  the  payment  of  this 
balance  by  the  respondents  is  prayed. 

The  respondents  denv  that  they  compose  the  company,  and 
that  Flitner  acted  as  their  agent,  &c. ;  and  they  say  that  the 
lumber  was  shipped  on  account  of  the  said  vessel  and  of  said 
company,  the  said  vessel  being  interested  in  said  company, 
and  that  the  transaction  was  a  partnership  one,  and  not  a  sub- 
ject of  jurisdiction  in  this  court;  that  Flitner,  named  as  a 
libellant,  was  and  is  interested,  and  one  of  the  parties  in  the 
"  Constellation  Lumber  Company,"  and  is  a  proper  party  re- 
spondent herein;  that  the  subject-matter  of  the  suit  is  not 
within  the  admiralty  or  maritime  jurisdiction  of  this  court, 
and  of  which  it  has  no  cognizance. 

It  was  agreed  that  ten  persons  named — about  the  22d  of 
September,  1849— of  whom  William  L.  Flitner  was  one,  con- 
stituted the  lumber  company,  each  individual  taking  one  share, 
not  to  exceed  in  value  five  hundred  dollars,  with  the  exception 
of  Flitner,  who  took  two  shares,  and  Hicks  and  Bailey  also 
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took  two.  That  Flitner  was  the  agent  of  the  company  and 
the  consignee,  a  commission  of  five  per  cent,  to  be  paid  to  him ; 
that  the  ship  Constellation  belonged  to  the  libel  Ian  ts,  and  that 
Flitner  was  master  and  part  owner;  that  the  lumber  company 
purchased  the  cargo,  and  it  was  shipped  the  12th  November, 
1849,  and  a  bill  of  lading  was  signed  by  Flitner. 

The  proof  shows  that  the  lumber  was  sold  at  San  Francisco 
for  the  prices  stated,  and  that  the  proceeds  of  the  sale,  after 
deducting  commissions,  fell  short  of  paying  the  freight,  the 
sum  named. 

The  principal  question  is,  whether  the  case  made  is  within 
the  admiralty  jurisdiction.  That  it  would  not  be  within  the 
admiralty  jurisdiction  in  England  is  clear.  In  general,  con- 
tracts upon  land,  though  to  be  executed  on  the  sea,  and  con- 
tracts at  sea,  if  to  be  executed  on  the  land,  are  not  cognizable 
by  the  English  admiralty.  There  are  some  exceptions  to  this 
rule  in  that  country;  but  none,  it  is  believed,  which  attect  the 
question  now  before  us.  There  are  conflicting  decisions  as  to 
the  admiralty  jurisdiction  in  England,  and  also  in  this  country. 
It  may  be  difficult,  if  not  impracticable,  to  state  with  precision 
the  line  of  this  jurisdiction,  but  we  may  approximate  it  by 
consulting  the  decisions  of  our  own  courts. 

In  the  case  of  Willard  v.  Dorr,  3  Mason,  91,  it  was  held, 
"  no  suit  for  services  performed  by  the  master,  as  a  factor,  or  in 
any  other  character  than  that  of  master,  is  cognizable  in  the 
admiralty."  And  again,  in  Plummer  r.  Will,  4  Mason  C.  R., 
380,  it  was  said,  "  a  contract  of  a  special  nature  is  not  cognizable 
in  the  admiralty,  merely  because  the  consideration  of  the  con- 
tract is  maritime.  The  whole  contract  must,  in  its  essence, 
be  maritime,  or  for  compensation  for  maritime  service."  In 
11  Peters,  the  Steamboat  Orleans  o.  Phoebus,  it  was  said  the  ad- 
miralty has  no  jurisdiction  in  matters  of  account  between  part 
owners.  And,  further,  "the  jurisdiction  of  courts  of  admiralty, 
in  case  of  part  owners,  having  unequal  interests  and  shares,  is 
not,  and  never  has  been,  applied  to  direct  a  sale  upon  any  dis- 
pute between  them  as  to  the  trade  and  navigation  of  the  ship 
engaged  in  maritime  voyages,  properly  so  called."     (lb.) 

The  jurisdiction  of  courts  of  admiralty  is  limited,  in  matters 
of  contract,  to  those,  and  to  those  only,  which  are  maritime. 

(ib.) 

An  agreement  by  the  master  of  a  vessel  to  pay  wages,  may 
be  sued  upon  in  the  admiralty;  but  a  stipulation  in  the  same 
contract  to  pay  a  sum  of  money  in  case  the  voyage  should  be 
altered  or  discontinued,  can  be  enforced  only  at  common  law. 
(L.  Arira  i?.  Manwaring,  Bee's  Rep.,  199.)  The  admiralty  ju- 
risdiction of  the  District  Courts  of  the  United  States,  being  ex- 
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elusive,  cannot  be  extended  to  cases  of  law  or  equity,  cognizk- 
ble  by  the  Circuit  and  State  courts,  under  the  11th  section  of 
the  judiciary  act.     (1  Baldwin,  554.) 

A  contract  between  two  persons,  one  of  whom  had  chartered 
a  vessel,  whereby  he  was  to  act  as  master,  and  the  other  as 
mate  of  the  vessel,  and  the  two  were  to  share  equally  in  the 
profits  of  the  contemplated  voyages,  was  held  not  to  be  within 
the  admiralty  jurisdiction.  (The  Crusader,  Ware's  Rep.,  437.) 
A  distribution  cannot  be  claimed  in  the  admiralty,  except  by 
those  who  have  a  lien.     (1  Pet.  Ad.,  223.) 

The  lumber  company  was  formed  to  engage  in  an  enterprise 
of  shipping  lumber  to  San  Francisco.  Twelve  shares  were 
taken  by  the  company,  consisting  of  ten  persons,  each  having 
one  share  of  the  value  of  five  hundred  dollars,  and  two  of  them 
had  two  shares  each,  one  of  them  being  the  master  of  the  ves- 
sel. He  was  also  a  part  owner  of  the  vessel,  the  consignee  of 
the  cargo,  and  had  a  right  of  primage.  As  part  owner  of  the 
vessel,  he  was  entitled  to  his  share  of  freight ;  and  as  being  a 
member  of  the  lumber  company,  having  two  shares  in  it,  ne 
was  proportionately  liable  for  the  freight.  In  his  capacity  of 
master  he  was  entitled  to  primage,  and  as  consignee  he  was 
also  entitled  to  compensation,  ifow,  this  individual,  in  inter* 
est,  is  both  plaintiff  and  respondent,  and  has  claims  in  his 
capacities  of  master,  consignee,  and  agent  The  proceeds  of 
the  sale  of  the  cargo,  after  paying  commissions,  left  a  balance 
due  for  freight  of  $2,449.09. 

Here  is  a  complicated  account  to  adjust,  apportioning  the 
loss  between  the  members  of  the  lumber  company,  exacting 
from  them  what  may  be  necessary,  not  only  to  pay  the  balance 
of  freight  due,  but  whatever  may  be  required  to  discharge 
what  may  be  due  to  the  master  as  part  owner  of  the  ship,  as 
master,  consignee,  or  agent,  at  the  same  time  holding  him 
liable,  as  having  two  shares  in  the  lumber  company.  And  in 
an  enterprise  in  which  the  whole  of  the  capital  nas  been  sunk, 
leaving  a  large  sum  due  for  freight,  it  would  seem  that  some 
inquiry  might  reasonably  be  made  into  the  conduct  of  the 
master  in  the  various  capacities  in  which  he  acted.  And  it  is 
probable  that,  to  settle  the  controversy,  a  procedure  against 
the  members  of  the  lumber  company  may  become  neces- 
sary, to  compel  them  to  contribute  respectively  and  equally 
what  may  be  iieeessarv  to  meet  the  exigency.  It  is  clear 
that  the  exercise  of  the  powers  indicated  do  not  belong 
to  a  court  of  admiralty,  but  are  appropriate  to  a  court  of 
chancery. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 
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aoh  no   John  E.  Hyde  and  Joseph  H.  Oglesbt,  trading  under  the 

^iSo  NAME  AND  STYLE  OP  HYDE  &  OgLBSBY,  PLAINTIFFS  IN  ERROR, 

wTm       v.  Henry  L.  Stone. 

118  78 

119  600 

9f  191  Where  a  suit  was  brought  upon  a  bill  of  exchange  in  one  of  the  State  courts  of 

9f  790  Louisiana,  and  by  that  court  was  transferred  to  another  State  court  for  the  pur- 

lOf  ^o  P086  °*  being  connected  with  certain  proceedings  in  insolvency,  and  this  trans- 

12 1   19  fer  was  pleaded  in  bar  in  the  Circuit  Court  of  the  United  States  to  the  prosecu- 

16 f   24  tion  of  the  suit  in  that  court  upon  the  bill,  the  plea  was  not  good. 

19 f  659  "*°  jurisdiction  of  the  courts  of  the  United  States  over  controversies  between 

21  f  221  citizens  of  different  States  cannot  be  impaired  by  the  laws  of  the  States,  which 

22 f  626  prescribe  the  modes  of  redress  in  their  own  courts,  or  which  regulate  the  dis- 

29f  610  tribution  of  their  judicial  power. 

32 f     i  The  insertion  of  the  bill  amongst  the  debts  of  the  insolvent  upon  his  schedule,  is 

as  f  229  evidence  of  the  fact  of  notice ;  and  the  sufficiency  of  the  evidence  was  a  question 

*W  m  *°r  *ne  J01?}  an<*  *8  not  8aDJect  t°  review  in  this  court. 
ttU      9 

Sf  SJ       This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
148  634    Court  of  the  United  States  for  the  eastern  district  of  Louis- 
iana. 

On  the  2d  of  January,  1850,  Stone,  being  then  in  New  Or- 
leans, purchased  from  Hyde  &  Oglesby  a  bill  of  exchange,  of 
which  the  following  is  a  copy,  with  the  notarial  protest  thereof. 

$1,500.  New  Orleans,  January  2rf,  1850. 

Sixty  days  after  sight  of  this  second  of  exchange,  first  unpaid, 
pav  to  the  order  of  ourselves  fifteen  hundred  dollars,  value  re- 
ceived, which  place  to  account  W.  Barton,  as  advised. 

Hyde  &  Oglesbt. 

To  P.  Frothingham,  Esq.,  Boston. 

Endorsed:  Pay  H.  L.  Stone. 

Hyde  &  Oglesby. 
H.  L.  Stone, 
By  H.  W.  Herbert,  Att'y. 
[Acceptance  on  face:]    January  15,  1850. 

Peter  Frothingham. 

commonwealth  op  massachusetts, 

Suffolk,  City  of  Boston,  ss: 

On  this  nineteenth  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty,  I,  Henry  Clark,  notary 
public,  by  legal  authority  admitted  and  sworn,  and  dwelling 
in  the  city  of  Boston,  at  the  request  of  J.  J.  Loving,  Esq., 
cashier  North  Bank  of  Boston,  went  with  the  original  bill  of 
exchange,  of  which  the  foregoing  is  a  true  copy,  to  the  count- 
ing-room, in  this  city,  of  Peter  Frothingham,  the  acceptor, 
and  presenting  said  bill  to  him,  demanded  payment  thereof, 
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the  time  therein  limited  and  grace  having  elapsed,  to  which 
he  answered,  that  said  bill  would  not  be  paid. 

I  sent  notice  of  the  non-payment  thereof  to  the  drawers  and 
first  endorsers,  requiring  payment  of  them,  by  mail,  to  New 
Orleans. 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have 
protested,  and  By  these  presents  do  solemnly  protest,  against 
the  drawers  of  said  bill,  and  endorsers,  acceptor,  and  all  others 
concerned  therein,  for  exchange,  re-exchange,  and  all  costs, 
charges,  damages,  and  interest,  suffered  and  sustained,  or  to  be 
suffered  and  sustained,  by  reason  or  in  consequence  of  the  non- 
payment of  said  bill. 

Thus  done  and  protested,  in  Boston  aforesaid,  and  my  nota- 
rial seal  affixed,  the  day  and  year  last  written. 

(Signed)  Hbnby  Clark,  [seal.] 

Notary  Public. 

8tone  brought  suit  upon  this  bill  in  the  fifth  District  Court- 
of  New  Orleans,  in  March,  1853;  whereupon,  the  defendants 
filed  an  exception  to  the  jurisdiction  of  the  court,  ujjon  the 
ground  that  they  had  previously  made  a  surrender  of  their  prop- 
erty to  their  creditors  iu  the  third  District  Court  of  New  Orleans, 
ana  that  all  proceedings  were  stajred  against  them.  The  ex- 
ception 'further' stated  that  the  plaintiff  was  put  upon  their 
scnedule  as  a  creditor;  wherefore  they  prated  that  the  suit  of 
plaintiff*  be  transferred  and  cumulated  with  the  insolvency 
proceedings  in  the  third  District  Court  of  New  Orleans. 

On  the  31st  of  May,  1853,  the  fifth  District  Court  sustained 
the  exception,  and  ordered  the  costs  to  be  paid  out  of  the  mass 
of  property  surrendered. 

On  the  1st  of  May,  1854,  Stone  brought  his  action  in  the 
Circuit  Court  of  the  United  States. 

The  defendants  pleaded  in  abatement,  that  Stone  was  a  citi- 
zen of .  Louisiana,  and  therefore  incompetent  to  sue  in  the 
Federal  court,  and  in  bar  that  the  question  had  become  res 
judicata  by  the  maintenance  of  the  exception  in  the  fifth  Dis- 
trict Court.  The  case  went  to  trial  upon  an  agreed  statement 
of  facts,  whereof  those  recited  above  are  the  most  material; 
and  at  November  term,  1855,  the  court  gave  judgment  for  the 
plaintiff.  The  defendants  brought  the  case  to  this  court  by  a 
writ  of  error. 

It  was  argued  by  Mr.  Benjamin  for  the  plaintiffs  in  error, 
and  Mr.  Taylor  for  the  defendant 

The  argument  of  Mr.  Benjamin  upon  the  effect  of  the  proceed* 
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ings  in  insolvency  is  omitted,  because  the  court  did  not  think 
that  question  was  raised  by  the  record  in  the  case.  His  point 
with  regard  to  the  notice  of  the  dishonor  of  the  bill  was  thus 
stated: 

I.  The  defendants  are  discharged  from  responsibility  as  draw- 
ers and  endorsers  of  the  bill,  by  reason  of  the  laches  of  the 
holder,  in  failing  to  give  notice  of  non-payment. 

The  law  of  Louisiana  on  this  subject  has  reference  exclu- 
sively to  protests  made  by  notaries  of  that  State.  (Acts  of  1855, 

By  the  law  merchant,  it  is  clear,  without  citation  or  author- 
ities, that  the  protest  of  a  foreign  bill  of  exchange  is  not  legal 
evidence  of  any  other  fact  than  that  of  presentment  and  refusal 
to  pay.  A  statement  volunteered  by  the  notary,  that  he  put 
into  the  post  office  a  notice  of  protest  to  the  drawer,  is  not  legal 
evidence  of  the  fact. 

Even  if  the  law  of  Louisiana  were  applicable  to  the  case 
under  consideration,  the  evidence  is  insufficient.  The  protest, 
as  annexed  to  the  petition,  and  made  part  of  it,  shows  that  it  is 
not  such  a  protest  as  is  alone  permitted  by  that  law  to  be  re- 
ceived as  proof  of  notice.  It  is  not  signed  by  two  witnesses. 
(McAfee  v.  Doremus,  5  How.,  53.) 

IL  In  the  absence  of  proof  of  notice,  an  attempt  is  made  to 
fasten  responsibility  on  defendants  bv  proof  of  waiver  of  notice. 

The  waiver  is  said  to  result  from  the  acknowledgment  of  the 
debt  set  forth  in  the  eighth  article  of  the  statement  of  facts. 

To  this  presumption  of  waiver  there  are  two  fatal  objections: 

The  first  is,  that  it  i?  nowhere  stated  at  what  date  the  ac- 
knowledgment was  made.  If  the  schedule  of  insolvency  was 
filed  be/ore  the  maturity  of  the  bill,  (and  there  is  no  proof  of 
the  contrary,)  it  was  still  the  duty  of  insolvents  to  place  the 
bill  on  their  schedule  as  a  debt  due  by  them,  and  to  put  the 
name  of  the  holder,  if  known,  in  the  list  of  creditors.  (Bain- 
bridge  y.  Clay,  8  Martin's  U.  S.,  262;  Deslix  v.  Schmidt,  18 
Louisiana  Rep.,  466.) 

The  second  is,  that  an  acknowledgment  of  the  indebtedness, 
if  it  ever  can  be  considered  to  amount  to  a  waiver  of  laches,  is 
confined  to  cases  where  the  party  making  the  acknowledgment 
knew  of  the  laches.  The  proof  of  his  knowledge  of  the  laches 
must  be  clear,  or  no  waiver  will  be  presumed.  (Story  on  Notes, 
sees.  362,  363,  and  notes;  Story  on  Bills,  sec.  320;  Chitty  on 
Bills,  p.  500,  Am.  edi.,  1842;  Thornton  v.  Wynn,  12  Wheat, 
188.) 

In  Louisiana,  the  doctrine  is  extremely  rigid.  (See  the  cases 
and  principles  collected  in  Hennen's  Digest,  Verbo,  Bills  and 
Notes,  XL) 

Digitized  by  VjOOQIC 


DECEMBER  TERM,  1857.  178 

Ifyde  etaLy.  Ston*. 

Mr.  Taylor j  for  the  defendant  in  error,  made  the  following 
points: 

I.  The  judgment  on  the  exceptions  filed  in  the  case  in  the 
third  District  Court  of  New  Orleans,  in  the  State  of  Louisiana, 
was  not  a  final  judgment,  and  is  no  bar  to  any  other  proceed- 
ings on  the  cause  of  action  set  up  in  the  case. 

II.  The  fact  that  H.  L.  Stone,  the  plaintiff  in  the  court 
below,  was  a  citizen  of  Massachusetts,  proved  on  the  trial,  and 
that  the  bill  of  exchange  sued  on  was  bought  by  him  individ- 
ually, and  with  his  personal  funds,  as  shown  by  the  statement 
of  acts  agreed  to  and  signed  by  the  parties,  gave  the  Cir- 
cuit Court  of  the  United  States  jurisdiction.  (Constitution 
U.  S.) 

ILL  The  defendant  in  error,  II.  L.  Stone,  performed  no  act 
to  make  himself  a  party  to  the  proceedings  in  insolvency  in  the 
third  District  Court  of  New  Orleans. 

IV.  The  plaintifts.  in  error  are  legally  bound  to  pay  H.  L. 
Stone  the  amount  of  the  bill  of  exchange  sued  on,  because, 
first,  legal  notice  of  its  protest  for  non-payment  was  riven  them; 
and,  second,  tfcey  acknowledged  it  to  be  due  and  owing  by  them 
in  their  schedule  filed  }n  the  proceedings  in  their  insolvency. 
(Shed  v.  Brott,  1  Pick.,  401.) 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

The  defendant  in  error  instituted  his  suit  in  the  Circuit  Court, 
as  the  endorsee  of  a  bill  of  exchange,  payable  in  Boston,  of 
which  the  plaintiffs  in  error  were  drawers,  payees,  and  endorsers, 
and  which  bears  date  at  New  Orleans. 

The  defendants  answered  the  petition,  and  averred  that  the 
plaintiff  was  a  citizen  of  Louisiana,  and  the  said  bill  of  ex- 
change a  Louisiana  contract,  and  governed  by  the  law  of  that 
State.  That  the  plaintiff  resided  in  Louisiana  when  the  defend- 
ants surrendered  their  property  in  insolvency  in  the  third  Dis- 
trict Court  of  New  Orleans,  and  to  the  proceedings  therein  the 
plaintiff  became  a  party.  That,  subsequently  thereto,  the  said 
plaintiff  instituted  a  suit  on  the  said  bill  of  exchange  in  the 
fifth  District  Court  of  that  city,  and,  on  an  exception  filed  by 
the  defendants,  informing  that  court  of  those  facts,  the  same 
was  sustained,  and  the  said  suit  was  transferred  to  the  third 
District  Court  of  New  Orleans,  and  made  part  of  the  aforesaid 
insolvent  proceedings  therein;  by  which  the  right  of  plaintiff 
to  have  and  maintain  this  action  in  the  Circuit  Court  is  barred, 
and  the  question  has  become  res  judicata. 

With  this  exception  to  the  jurisdiction  of  the  court,  the  de- 
fendants filed  a  general  denial  of  their  indebtedness  to  the 
plaintiff.    The  oause  waa  submitted  to  the  Circuit  Court  upon 
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an  agreed  statement,  and  judgment  was  rendered  for  the  plain- 
tiff without  the  intervention  of  a  jury. 

From  that  statement  it  appears  that  the  bill  was  duly  pro- 
tested for  non-payment;  and  the  notary  in  Boston  certifies,  "I 
sent  notice  of  the  non-payment  to  the  drawers  and  first  en* 
dorsers,  requiring  payment  of  them,  by  mail,  to  New  Orleans, 
on  the  day  of  the  protest."  That  the  plaintiff  has  always  bceti 
a  citizen  o£  Massachusetts ;  that  his  family  resided  there,  and 
he  had  a  commercial  establishment  there ;  that  he  is  a  part* 
ner  in  a  commercial  establishment  at  New  Orleans,  and  gen- 
erally spent  a  portion  of  the  winter  months  in  that  city,  and 
then  returned  to  Massachusetts;  and  that  this  bill  was  pur- 
chased in  .the  city  of  New  Orleans,  on  his  own  account.  It  fur- 
ther appears  that  the  plaintiff,  before  the  commencement  of 
this  suit,  sued  the  defendant  in  the  fifth  district  Court  of  New 
Orleans,  on  this  bill ;  that  the  defendant  appeared  and  answered 
that  the  fifth  District  Court  had  no  jurisdiction,  because  the 
defendant  had  made  a  surrender  of  his  property  to  his  credit- 
ors in  the  third  District  Court  of  New  Orleans,  which  surrender 
had  been  accepted,  and  all  proceedings  stayed  against  him ;  and 
that  the  plaintiff  was  put  upon  his  schedule  as  a  creditor;  and 
he  prayed  that  the  suit  of  the  plaintiff  be  transferred  and  cumu- 
lated with  the  insolvency  proceedings  in  the  third  District 
Court  in  New  Orleans ;  %  that  thereupon  the  fifth  District  Court, 
before  the  commencement  of  the  present  suit,  decreed  that  the 
exception  herein  filed  be  maintained,  and  the  costs  paid  out  of 
the  mass  of  the  property  surrendered.  It  further  appears  that 
the  plaintiff  performed  no  act  to  make  himself  a  party  to  the 
proceedings  in  insolvency  in  the  third  District  Court,  and  that 
no  notice  of  those  proceedings  had  ever  been  served  on  him ; 
but  that  the  bill  of  exchange  described  in  his  petition  was  enu- 
merated among  his  debts,  and  the  firm  of  H.  L.  Stone  &  Co., 
of  New  Orleans,  which  was  supposed  to  be  the  holder  of  the 
bill,  was  placed  on  the  schedule  among  the  other  creditors  of 
the  insolvents. 

The  question  whether  a  foreign  bill  of  exchange,  sold  by  a 
merchant  in  New  Orleans  to  a  person  who  has  a  commercial 
house  there,  but  whose  domicil  is  at  the  place  where  the  bill 
is  payable,  and  where  he  resided  when  the  proceedings  in  in- 
solvency were  instituted,  is  affected  by  them  when  he  does  not 
make  himself  a  party  to  those  proceedings,  is  not  involved  in 
this  case.  The  defendant  did  not  plead  the  pendency  of  those 
proceedings,  or  the  decree  of  the  third  District  Court,  as  a  bar 
to  the  present  suit,  or  afford  any  proper  description  of  them  to 
raise  that  question.  The  exception  of  the  defendant  is,  that 
certain  proceedings  pending  in  the  third  District  Court  were 
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successfully  pleaded  in  the  fifth  District  Court  of  New  Orleans, 
as  a  cause  for  the  removal  of  a  suit  commenced  by  the  plaintiffs 
against  the  defendants  in  that  court  to  the  other,  and  that  the 
decision  of  the  fifth  District  Court  upon  that  plea  ought  to 
preclude  the  plaintiff  from  maintaining  this  suit  in  the  Circuit 
Court  of  the  United  -  States.  But  this  court  has  repeatedly 
decided  that  the  jurisdiction  of  the  courts  of  the  United  States 
over  controversies  between  citizens  of  different  States  cannot 
be  impaired  by  the  laws  of  the  States,  which  prescribe  the 
modes  of  redress  in  their  courts,  or  which  regulate  the  distri- 
bution of  their  judicial  power.  In  many  cases,  State  laws  form 
a  rule  of  decision  for  the  courts  of  the  United  States,  and  the 
forms  of  proceeding  in  these  courts  have  been  assimilated  to 
those  of  tne  States,  either  by  legislative  enactment  or  by  their 
own  rules.  But  the  courts  of  the  United  States  are  bound  to  pro- 
ceed to  judgment,  and  to  afford  redress  to  suitors  before  them, 
in  every  case  to  which  their  jurisdiction  extends.  They-cannot 
abdicate  their  authority  or  duty  in  any  case  in  favor,  of  another 
jurisdiction.  (Suydam  v.  Broadnax,  14  Pet.,  67 ;  Union  Bank 
v.  Jolly,  Adm'r,  18  How.,  508.) 

It  follows,  therefore,  that  the  decision  of  the  fifth  District 
Court  of  New  Orleans,  transferring  the  suit,  commenced  by 
the  plaintiff  on  his  bill  against  the  defendants,  hi  that  court, 
and  directing  it  to  be  cumulated  with  the  proceedings  in  bank- 
ruptcy which  were  pending  in  another  court  of  .the  State,  did 
not  disable  the  plaintiff  from  commencing  a  suit  in  the  Circuit 
Court,  nor  can  it  form  a  proper  declinatory  exception  to  its 
jurisdiction. 

The  plaintiffs  in  error  object,  that  the  evidence  before  the 
Circuit  Court  did  not  authorize  the  court  to  infer  that  they 
had  notice  of  the  dishonor  of  their  bill.  The  notarv  states  that 
he  sent  a  notice  to  them,  at  New  Orleans,  on  the  day  that  the 
protest  was  made.  In  addition  to  this  evidence,  it  is  shown 
that  the  bill,  after  its  maturity,  was  enumerated  among  the 
debts  of  the  plaintiff  in  error,  on  the  schedule  that  was  returned 
to  the  third  District  Court;  and  that  they  successfully  pleaded 
their  return  to  the  prosecution  of  a  suit  by  the  defendant  in 
error  in  another  court.  A  plaintiff  may  prove,  by  admissions 
of  a  defendant,  that  all  the  steps  necessary  to  charge  him  as 
an  endorser  or  drawer  of  a  bill  of  exchange  have  been  taken. 
Proof  of  a  direct  or  conditional  promise  to  pay  after  a  bill 
becomes  due,  or  of  a  partial  payment,  or  of  an  offer  of  a  com- 
position, or  of  ap  acknowledgment  of  his  liability  to  pay  the 
Dill,  has  been  held  to  be  competent  evidence  to  go  to  a  jury, 
of  a  regular  notice  of  the  dishonor  of  a  bill,  and  to  warrant  a 
jury  in  presuming  that  a  regular  potice  had  been  given. 
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(Thornton  v.  Wynn,  12  Wheat,  i83;  Rogers  r.  Stevens,  2  T. 
ii.,  713;  Patterson  v.  Beecher,  6  J.  B.  Moore,  319;  Campbell 
t\  Webster,  2  M.  Gr.  Sc.,  253;  Union  Bank  v.  Grimshaw,  15 
Lu.,  321 ;  8  Mort.  N.  S.,  318.)  The  effect  of  such  evidence  in 
the  particular  case  must  be  determined  by  the  jury,  and  their 
decision  cannot  be  reviewed  by  an  appellate  court.  In  the 
present  case,  the  matter  of  fact  was  submitted  to  the  Circuit 
Court,  and  its  determination  on  this  subject  cannot  form  the 
ground  of  an  exception  here. 
Judgment  affirmed. 
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aoh  176  Eugene  Leitensdorfer  and  Joab  Houghton,  Plaintiffs  in 
^^J  Error,  v.  James  J.  Webb. 

15^384 

2i*a  88  When  New  Mexico  was  conquered  by  the  United  States,  it  was  only  the  allegiance 
22wa296  of  the  people  that  was  changed ;  their  relation  to  each  other,  and  their  rights 
lS"*8™       °*  ProPerty>  remained  undisturbed. 

The  executive  authority  of  the  United  States  properly  established  a  provisional 
Government,  which  ordained  law3  and  instituted  a  judicial  system;  all  of  which 
continued  in  force  after  the  termination  of  the  war,  and  until  modified  by  the 
direct  legislation  of  Congress,  or  by  the  Territorial  Government  established  by 
its  authority. 

A  suit  brought  in  a  court  established  by  the  provisional  Government  was  properly 
transferred  to  a  court  created  by  the  act  of  Congress  establishing  the  Territory 
of  New  Mexico,  the  jurisdiction  of  which  was  fixed  by  a  Territorial  statute. 

The  laws  of  the  provisional  Government  authorized  an  attachment  against  the 
property  of  a  debtor,  in  cases  in  which  a  party  claiming  to  be  a  creditor,  upon  a 
petition  and  affidavit,  charged  that  his  debtor  had  fraudulently  disposed  of  his 
property,  so  as  to  hinder,  delay,  or  defraud,  his  creditors.  By  the  same  law,  an 
issue  was  directed  to  be  tried  upon  the  petition  and  affidavit  of  the  plaintiff; 
upon  which  issue,  if  the  finding  sustained  the  petition  and  affidavit,  the  plain- 
tiff was  authorized  to  proceed  to  the  proof  of  his  debt;  if  the  finding  was  against 
the  charge  in  the  petition,  the  attachment  was  to  be  dismissed.  These  proceed- 
ings with  reference  to  the  attachment  are  in  their  nature  proceedings  in  abate- 
ment, and  are  not  final  as  to  the  rights  of  the  parties,  and  therefore  cannot  be 
reviewed  upon  writ  of  error  in  this  court. 

This  case  was  brought  up,  by  writ  of  error,  ftom  the  Supreme 
Court  of  the  Territory  of  New  Mexico. 
The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Cushinq  and  Mr.  Gittet  for  the  plaintiffs 
in  error,  and  by  Mr.  Polk  for  the  defendant. 

The  counsel  upon  both  sides  argued  the  case  upon  its  merits; 
but  as  it  went  oft'  upon  a  question  of  pleading,  these  arguments 
are  omitted. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
This  case  is  brought  before  this  court  upon  a  writ  of  error 
to  the  Supreme  Court  of  the.  Territory  of  iHew  Mexico. 
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Upon  the  acquisition,  in  the  year  1846,  by  the  arms  of  the 
United  States,  of  the  Territory  of  New  Mexico,  the  civil  Gov- 
ernment of  this  Territory  having  been  overthrown,  the  officer, 
General  Kearney,  holding  possession  for  the  United  States,  in 
virtue  of  the  power  of  conquest  and  occupancy,  and  in  obedi- 
ence to  the  duty  of  maintaining  the  security  of  the  inhabitants 
in  their  persons  and  property,  ordained,  under  the  sanction  and 
authority  of  the  United  States,  a  provisional  or  temporary  Gov- 
ernment for  the  acquired  country.  By  this  substitution  of  a 
new  supremacy,  although  the  former  political  relations  of  the 
inhabitants  were  dissolved,  their  private  relations,  their  rights 
vested  under  the  Government  ot  their  former  allegiance,  or 
those  arising  from  contract  or  usage,  remained  in  full  force 
and  unchanged,  except  so  far  as  they  were  in  their  nature  and 
character  found  to  be  in  conflict  with  the  Constitution  and 
laws  of  the  United  States,  or  with  any  regulations  which  the 
conquering  and  occupying  authority  should  ordain.  Amongst 
the  consequences  which  would  be  necessarily  incident  to  tm 
change  of  sovereignty,  would  be  the  appointment  or  control  of 
the  agents  by  whom  and  the  modes  in  which  the  Government 
of  the  occupant  should  be  administered — this  result  being  in- 
dispensable, in  order  to  secure  those  objects  for  which  such  a 
Government  is  usually  established. 

This  is  the  principle  of  the  law  of  nations,  as  expounded  by 
the  highest  authorities.  In  the  case  of  The  Fama,  in  the  5th 
of  Robjnson's  Rep.,  p.  106,  Sir  William  Scott  declares  it  to  be 
"the  settled  principle  of  the  law  of  nations,  that  the  inhabitants 
of  a  conquered  territory  change  their  allegiance,  and  their  re- 
lation to  their  former  sovereign  is  dissolved ;  but  their  relations 
to  each  other,  and  their  rights  of  property  not  taken  from  them 
by  the  orders  of  the  conqueror,  remain  undisturbed.**  So,  too, 
it  is  laid  down  by  Vattel,  book  3d,  cap.  13,  sec.  200,  that  "the 
conqueror  lays  his  hands  on  the  possessions  of  the  State,  whilst 
private  persons  are  permitted  to  retain  theirs;  they  suffer  but 
indirectly  by  the  war,  and  to  them  the  result  is,  that  they  only 
change  masters."  In  the  case  of  the  United  States  v.  Perchi- 
man,  7  Peters,  pp.  86,  87,  this  court  have  said:  "It  may  be 
not  unworthy  of  remark,  that  it  is  very  unusual,  even  in  cases 
of  conquest,  for  the  conqueror  to  do  more  than  to  displace  the 
sovereign,  and  assume  dominion  over  the  country.  The  mod- 
ern usage  of  nations,  which  has  become  law,  would  be  violated, 
and  that  sense  of  justice  and  right  which  is  acknowledged  and 
felt  by  the  whole -civilized  world  would  be  outraged,  if  private 
property  should  be  generally  confiscated  and  private  rights 
annulled.  The  people  change  their  allegiance;  their  relation 
to  their  sovereign  is  dissolved;  but  their  relations  to  each  other, 
vol.  xx.  12 
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and  their  rights  of  property,  remain  undisturbed."  ( Vide  also 
the  case  of  Mitchel  v.  The  United  States,  9th  ib.,  711,  and 
Kent's  Com.,  vol.  1,  p.  177.) 

Accordingly  we  find  that  there  was  ordained  by  the  provis- 
ional Government  a  judicial  system,  which  created  a  superior 
or  appellate  court,  constituted  of  three  Judges;  and  circuit 
courts,  in  which  the  laws  were  to  be  administered  by  the  judges 
of  the  superior  or  appellate  court,  in  the  circuits  to  which  they 
should  be  respectively  assigned.  By  the  same  authority,  the 
jurisdiction  of  the  Circuit  Courts  to  be  held  in  the  several  coun- 
ties was  declared  to  embrace,  1st,  all  criminal  cases  that  shall 
not  be  otherwise  provided  by  law;  and,  2d,  exclusive  original 
jurisdiction  in  all  civil  cases  which  shall  not  be  cognizable  be- 
fore the  prefects  and  alcaldes.  (  Vide  Laws  of  Kew  Mexico, 
Kearney's  Code,  p.  48.)  Of  the  validity  of  these  ordinances 
of  the  provisional  Government  there  is  made  no  question  with 
respect  to  the  period  during  which  the  territory  was  held  by 
the  United  States  as  occupying  conqueror,  and  it  would  seem 
to  admit  of  no  doubt  that  during  the  period  of  their  valid  exist- 
ence and  operation,  these  ordinances  must  have  displaced  and 
superseded  every  previous  institution  of  the  vanquished  or  do- 
posed  political  power  which  was  incompatible  with  them.  But 
it  has  been  contended,  that  whatever  may  have  been  the  rights 
of  the  occupying  conqueror  as  such,  these  were  all  terminated 
by  the  termination  of  the  belligerent  attitude  of  the  parties, 
and  that  with  the  close  of  the  contest  every  institution  which 
had  been  overthrown  or  suspended  would  be  revived  and  re-es- 
tablished. The  fallacy  of  this  pretension  is  exposed  by  the 
fact,  that  the  territory  never  was  relinquished  by  the  conqueror, 
nor  restored  to  its  original  condition  or  allegiance,  but  was  re- 
tained by  the  occupant  until  possession  was  matured  into  abso- 
lute permanent  dominion  ana  sovereignty ;  and  this,  too,  under 
the  settled  purpose  of  the  United  States  never  to  relinquish 
the  possession  acquired  by  arms.  We  conclude,  therefore,  that 
the  ordinances  and  institutions  of  the  provisional  Government 
would  be  revoked  or  modified  by  the  United  States  alone, 
either  bv  direct  legislation  'on  the  part  of  Congress,  or  by  that 
of  the  Territorial  Government  in  the  exercise  of  powers  dele- 
gated by  Congress.  That  no  power  whatever,  incompatible 
with  the  Constitution  or  laws  of  the  United  States,  or  with  the 
authority  of  the  provisional  Government,  was  retained  by  the 
Mexican  Government,  or  was  revived  under  that  Government, 
from  the  period  at  which  the  possession  passed  to  the  authori- 
ties of  the  United  States. 

Among  the  laws  ordained  by  the  provisional  Government  of 
New  Mexico  is  one  conferring  upon  creditors  the  right  of  pro- 
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ceeding  by  attachment  in  certain  cases  against  their  debtors, 
and  prescribing  the  instances  in  which,  and  the  modes  by  which, 
this  remedy  may  be  prosecuted. 

This  law  is  contained  in  what  is  called  the  Kearney  Code,  at 
p.  89,  and  is  found  under  the  title  Attachments.  Upon  its 
provisions,  the  case  under  consideration  was  instituted;  and 
those  provisions,  so  far  as  they  are  pertinent  to  the  questions 
before  us,  will  now  be  examined. 

By  section  1st,  it  is  declared  that  creditors,  whose  demands 
amount  to  fifty  dollars  or  more,  may  sue  their  debtors  in  the 
Circuit  Court  by  attachment  in  the  following  cases,  to  wit: 

"1st.  When  the  debtor  is  not  a  resident  of  this  Territory. 

"  2d.  When  the  debtor  has  concealed  himself  or  absconded, 
or  absented  himself  from  his  usual  place  of  abode  in  this  Ter- 
ritory, so  that  the  ordinary  process  of  law  cannot  be  passed 
upon  him. 

"8d.  When  the  debtor  is  about  to  remove  his  property  or 
effects  out  of  this  Territory,  or  has  fraudulently  concealed  or  dis- 
posed of  his  property  or  effects,  so  as  to  hinder •,  delay,  or  defraud 
his  creditors." 

It  is  under  the  third  clause  only  of  this  first  section  of  the 
attachment  law,  that  this  case  has  been  or  could  have  been  insti- 
tuted;  since,  by  a  recurrence  to  the  affidavit  made  by  the  plain- 
tiffin  the  attaohment,  it  will  be  found  to  state,  that  Leitensdorfcr 
k  Co.  have  fraudulently  disposed  of  their  property  and  effects. 
By  the  second  section  of  this  law  it  is  declared,  that  a  creditor, 
wishing  to  sue  his  debtor  by  attachment,  shall  file  in  the  clerk's 
office  of  the  Circuit  Court  a  petition  or  other  lawful  statement, 
with  an  affidavit  of  his  cause  of  action,  and  a  bond,  with  a  con- 
dition to  the  latter  to  prosecute  his  action  with  effect,  and  with- 
out delay,  and  to  refund  all  sums  of  money  that  may  be  adjudged 
to  the  defendant,  and  to  pay  jail  damages  that  may  accrue  to 
any  defendant  or  garnishee,  by  reason  of  the  attachment,  or 
any  process  or  judgment  thereon. 

The  third  section  of  this  same  statute  provides,  that  the  affi- 
davit  made  by  the  plaintiff  shall,  state  that  the  defendant  is 
Justly  indebted  to  the  plaintiff,  after  allowing  all  just  discounts, 
in  a  sum  to  be  stated  in  the  affidavit,  and  on  what  account; 
and  shall  also  state  that  the  -affiant  has  good  reason  to  believe, 
and  does  believe,  the  existence  of  one  or  more  of  the  causes 
which,  according  to  the  provision  of  the  first  section,  will  en- 
title the  plaintiff  to  sue  by  attachment.  (See  collection  of  the 
Laws  of  New  Mexico,  comprising  the  Kearney  Code,  p.  89.) 

With  the  requisites  of  the  aforegoipg  provisions  of  the  statute, 
it  appears,  bv  the  record,  that  the  plaintiff  below,  the  defend- 
ant in  error  here,  formally  and  regularly  complied. 
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The  sixteenth  section  of  the  statute  enacts,  that  "in  all  cases 
when  property  or  effects  shall  be  attached,  the  defendant  may, 
at  the  court  to  which  the  writ  is  returnable,  put  in  his  answer 
without  oath,  denying  the  truth  of  any  material  fact  contained 
in  the  affidavit ;  to  which  the  plaintiff  may  reply.  A  trial  of 
the  truth  of  the  affidavit  shall  be  had  at  the  same  term;  and 
on  such  trial,  the  plaintiff  shall  be  held  to  prove  the  existence 
of  the  facts  set  forth  in  the  affidavit,  as  the  ground  of  the  attach- 
ment; and  if  the  issue  shall  be  found  for  him,  the  cause  shall 
proceed ;  but  if  it  be  found  for  the  defendant,  the  cause  shall 
oe  dismissed  at  the  costs  of  the  plaintiff/' 

At  the  October  term,  1849,  of  the  Circuit  Court  of  the  Ter- 
ritory, established  by  the  Kearney  Code,  the  defendants  in  the 
attachment  appeared  and  filed  a  demurrer  to  the  petition,  and 
at  this  point  terminated  the  proceedings  ha£  in  this  cause  in 
the  court  last  mentioned.  By  subsequently  tendering  and  join* 
ing  in  an  issue  in  the  District  Court  of  the  Territory,  in  bar  of 
the  plaintiff's  right  of  recovery,  the  defendants  must  be  con- 
sidered as  having  waived  the  demurrer  interposed  by  them  in 
the  Circuit  Court  of  the  provisional  Government,  and  there 
appears  not  to  hqve  been  a  joinder  in  the  demurrer,  nor  any 
order  whatever  taken  with  respect  to  it. 

On  the  9th  day  of  September,  1850,  was  approved  the  act  of 
Congress  establishing  the  Territorial  Government  for  the  Ter- 
ritory of  New  Mexico.  ( Vide  Stat,  at  Large,  vol.  9,  p.  446.) 
By  this  act,  commonly  distinguished  as  the  Organic  Law,  the 
legislative  and  judicial  powers  of  the  Territorial  Government 
are  provided  and  defined,  to  have  effect  from  the  passage  of 
that  act.  The  former,  (the  legislative  power,)  vide  sec.  7,  it  is 
declared,  shall  extend  to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  of  the  United  States  and  the 
act  of  Congress  above  mentioned.  The  latter,  (the  judicial 
power,)  vide  sec.  10,  shall  be  vested  in  a  Supreme  Court,  in  Dis- 
trict Courts,  aud  in  justices  of  the  peace.  That  the  Supreme 
Court  shall  consist  of  a  chief  justice  and  two  associate  justices, 
any  two  of  whom  shall  form  a  quorum ;  that  the  said  Terri- 
tory shall  be  divided  into  three  judicial  districts,  and  a  District 
Court  shall  be  held  in  each  of  said  districts  by  one  of  the  jus- 
tices of  the  Supreme  Court,  at  such  time  and  place  as  shall  be 
Srescribed  by  law.  And  it  is  further  declared,  that  the  juris* 
iction  of  the  several  courts,  as  therein  provided  for,  both  ap- 
pellate and  original,  and  that  of  the  justices  of  the  peace,  shall 
be  as  limited  by  law. 

On  the  19th  day  of  September,  1851,  the  District  Court  of 
the  United  States  for  the  first  judicial  district,  created  by  the 
act  of  Congress,  being  then  in  session,  the  plaintiff  in  the  attach- 


DECEMBER  TERM,  1857.  181 

LeUenxbrfer  etaLw.  WM. 

ment  moved  the  court  for  leave  to  file  therein  the  papers  and 
proceedings  in  that  case,  and  that  the  same  might  be  made  a 
part  of  the  records  of  the  District  Court ;  and  it  was  thereupon 
ordered  by  the  court*  that  the  case  be  entered  upon  its  docket. 
Objection  was  made  by  the  defendants  to  the  transfer  of  this 
case  from  the  Circuit  Court  of  the  provisional  Government, 
(tide  Kearney  Code,)  to  the  District  Court  created  by  Congress, 
upon  the  ground  that  the  Legislative  Assembly  had  no  power 
to  authorize  such  a  transfer.  This  objection  was  overruled  by 
the  District  Court,  and  exception  was  taken  to  its  decision. 

Afterwards,  viz:  on  the  25th  of  March,  1852,  the  defendants 
in  the  attachment  so  far  submitted  themselves  to  the  jurisdic- 
tion of  the  District  Court,  as  to  plead  to  the  averments  in  the 
petition  and  affidavit,  and  to  pray  judgment  of  the  action,  be- 
cause they  say  that  at  the  time  of  the  institution  of  the  suit, 
viz:  on  the  80th  day  of  July,  1849,  the  defendants  had  not 
fraudulently  disposed  of  their  property,  so  as  to  hinder,  delay, 
and  defraud  their  creditors.  And  again,  at  the  .same  term  of 
the  said  District  Court,  the  defendants,  upon  affidavits  made 
by  them  of  the  insufficiency  of  the  sureties  in  the  bond  filed  bj 
the  plaintiff  in  the  attachment,  applied  for  and  obtained  from 
that  court  an  order  for  further  security,  which  security  was, 
upon  the  said  application  and  order,  given  by  the  plaintiff1. 

On  the  1st  day  of  October,  1852,  this  cause  was,  upon  the 
petition  and  affidavit,  the  plea  of  the  defendants,  and  the  evi- 
dence produced  by  the  parties,  submitted  to  a  jury,  who  found 
that  the  affidavit  of  the  plaintiff  was  true ;  whereupon  it  was 
considered  and  ordered  by  the  court  that  the  cause  should  pro- 
ceed, and  that  the  defendants  should  plead  to  the  merits  of  the 
plaintiff's  demand;  and  the  defendants  having  pleaded  that 
they  did  not  promise  and  undertake  as  the  plaintiff  had  charged 
them,  and  upon  this  last  issue  the  cause  having  been  commit* 
ted  to  a  jury,  they  found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  ten  thousand  three  hundred  and  thirty  dollars  and 
twenty-five  cents.  After  the  finding  of  the  juries  upon  both 
the  issues  in  this  case,  motions  were  made,  first  for  a  new  trial, 
and  secondly  for  an  arrest  of  judgment,  both  of  which  motions 
were  overruled.  As  these  were  motions  submitted  to  the  dis- 
cretion of  the  court,  and  determined  by  it  upon  facts  and  cir- 
cumstances not  fully  disclosed  upon  this  record,  it  would  be 
improper  in  this  court,  and  in  conflict  with  its  settled  rule  of 
action,  to  overrule  or  even  to  canvass  the  decision  of  the  court 
which  overruled  these  motions. 

In  the  objection  which  was  taken  to  the  power  of  the  Legis- 
lative Assembly  to  transfer  the  cognizance  of  causes  previously 
pending  under  the  laws  of  the  provisional  Government  to  the 
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courts  created  by  the  act  of  Congress  establishing  the  Territory 
of  New  Mexico,  we  can  perceive  no  force. v  It  was,  undoubt- 
edly, within  the  competency  of  Congress  either  to  define  di- 
rectly, by  their  own  act,  the  jurisdiction  of  the  courts  created 
by  them,  or  to  delegate  the  authority  requisite  for  that  purpose 
to  the  Territorial  government ;  and  bjr  either  proceeding,  to 

Sennit  or  to  deny  the  transfer  of  any  legitimate  power  or  juris- 
iction  previously  exercised  by  the  courts  of  the  provisional 
Government,  to  the  tribunals  of  the  Government  they  were 
about  to  substitute  for  the  Territory,  in  lieu  of  the  temporary 
or  provisional  Government.  This  power  we  consider  was,  in 
fact,  delegated  by  Congress  to  the  Territorial  Government  by 
the  seventh  section  of  the  act  of  1850,  which  declares,  that 
"the  legislative  power  of  the  Territory  shall  extend  to  all  right- 
ful subjects  of  legislation  consistent  with  the  Constitution  of 
the  United  States  and  with  this  act;"  and  by  the  tenth  section 
of  the  act,  which,  after  ordaining  a  Supreme  Court,  District 
and  Probate  Courts,  and  justices  of  the  peace,  and  after  divi- 
ding the  Territory  into  three  judicial  districts,  and  directing  a 
District  Court  to  be  held  in  each  district,  by  one  of  the  judges 
of  the  Supreme  Court,  goes  on  to  declare,  that  "the  jurisdic- 
tion of  the  several  courts  therein  provided  for,  both  appellate 
and  original,  and  that  of  the  Probate  Courts,  and  of  justices  of 
the  peace,,  shall  be  as  limited  by  law.'9 

The  inquiry  regularly  suggested  by  these  provisions  of  the 
act  of  Congress,  is  not  whether  they  invested  the  Legislative 
Assembly  with  authority  to  prescribe  the  subjects  for  the  cog- 
nizance of  the  courts  created  by  that  act—of  this  there  can  be 
no  doubt — but  whether  the  authority  delegated  to  that  Assem- 
bly has  been  in  foci,  and  to  what  extent,  exerted  with  reference 
to  controversies  previously  in. litigation  in  the  courts  of  the 
provisional  Government,  and  to  subjects  of  controversy  sub- 
sequently arising. 

Under  the  provisions  of  the  act  of  Congress  above  quoted, 
the  Legislative  Assembly  have,  in  several  instances,  prescribed 
the  powers  and  duties  of  the  Territorial  courts,  and,*  among 
others,  by  the  fourth  section  of  the  act  of  that  Assembly,  passed 
on  the  12th  of  July,  1851 ;  by  which  section,  it  is  declared,  that 
the  District  Courts  shall  have. original  jurisdiction  in  all  cases, 
civil  and  criminal,  in  which  the  jurisdiction  is  not  specially 
delegated  to  some  other  court;  and  by  the  second  seetion  of 
the  act  of  the  Assembly,  approved  on  the  14th  of  July,  1851, 
expressly  providing,  ."that  all  bonds,  writs,  and  processes,  which 
have  remained  in  force,  shall  be  carried  to  a  final  decision  in 
the  courts  established  by  the  Legislative  Assembly,  to  the  same 
effect  as  they  would  have  been  in  the  courts  previously  existing." 
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As  the  Legislative  Assembly  possessed  no  power  to  organize 
or  create  courts  differing  from  those  created  by  the  act  of  Con- 
gress, which  act  had  divided  the  Territory  into  districts,  and 
had  designated  the  courts  which  should  be  vested  either  with 
appellate  or  original  jurisdiction,  it  would  seem  to  follow  that, 
by  an  act  of  the  Legislative  Assembly,  designed  to  preserve, 
and  to  prevent  the  discontinuance  of  rights  in  litigation  sub- 
sisting in  the  courts  of  the  provisional  Government,  the  distri- 
bution of  the  cognizance  of  those  rights  was  intended  to  be 
made  to  courts  corresponding  in  their  jurisdiction  with  the  tri- 
bunals of  the"  provisional  Government. 

Such  appears  to  have  been  the  interpretation,  by  the  judges 
of  the  Supreme  Court  of  the  Territory,  of  the  acts  of  the  Legis- 
lative Assembly,  and  by  which  interpretation  they  have  recog- 
nised the  transfer  of  causes  pending  in  the  Circuit  Courts  of 
the  provisional  Government,  for  final  decision,  to  the  District 
Courts  under  the  Territorial  Government;  and  although  there 
is  some  obscurity  in  the  language  of  the  Territorial  statutes 
on  this  subject,  yet  the  reasonableness  of  their  interpretation 
by  the  Supremo  Court  and  the  District  Courts  of  the  Territory 
commends  it  to  our  approval,  and  its  adoption  conforms  to  the 
rule  of  this  court,  by  which  it  has  followed  the  construction 
of  local  statutes  established  by  the  highest  judicial  authority 
of  the  community  for  whose  government  they  are  enacted. 

At  the  trial  of  the  issue  joined  upon  the  verity  and  effect  ol 
the  affidavit,  the  plaintiff  in  the  attachment,  to  maintain  that 
issue,  on  his  part,  produeed  in  evidence  and  proved  the  execu- 
tion of  an  assignment,  by  which  Leitensdorfer  had  conveyed 
all  his  goods,  wares,  and  merchandise,  and  all  his  property  and 
effects,  of  the  late  firm  of  Leitensdorfer  &  Co.  Also,  an  instru- 
ment executed  at  the  same  time,  by  Joab  Houghton,  the  other 
member  of  the  firm,  whereby  he  authorized  the  assignees  of 
Leitensdorfer  k  Co.  to  use  and  sign  his  name  in  any  way  that 
it  might  be  necessary  for  them  to  use  it  in  settling  the  busi- 
ness of  the  late  firm  of  Leitensdorfer  &  Co.  By  the  deed 
from  Leitensdorfer,  certain  creditors  to  the  amount  of  between 
twenty  and  thirty  thousand  dollars  were  preferred,  besides  all 
sums  of  money  due  by  Leitensdorfer  &  Co.  for  simple  deposits 
or  money  loaned  without  interest;  after  which,  the  general 
creditors  were  to  be  paid  pro  ralay  from  whatever  might  be  col- 
lected, until  the  assets  should  be  exhausted.  There  was  no 
inventory  of  assets,  nor  any  schedule  of  cjebts  due  by  said 
Leitensdorfer,  attached  to  or  accompanying  the  deed  of  assign- 
ment. The  deed  provided  that  a  fair  ana  correct  list  of  the 
liabilities  of  Leitensdorfer  &  Co.,  and  also  a  fair  list,  so  far  as 
could  be  made,  of  all  the  assets,  was  to  be  made  within  ten 
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days  after  signing  the  deed ;  within  this  period,  an  inventory 
of  assets  was  made  out,  but  no  list  of  liabilities.  Some  per- 
sons, whose  names  were  not  in  the  assignment,  who  had  de- 
posited with  or  loaned  money  without  interest  to  the  firm, 
were  paid  by  the  assignees,  and  the  deed  was  not  pursued  in 
other  respects.  Upon  the  closing  of  the  testimony  on  the  trial 
in  the  District  Court,  the  defendants,  the  now  plaintiffs  in 
error,  moved  the  court  for  the  following  instructions  to  the 
jury,  all  of  which  were  refused: 

1.  That  as  the  assignment  was  the  act  of  Leitensdorfer  alone, 
with  which  Houghton  had  nothing  to  do,  the  act  of  one  de- 
fendant would  not  authorize  an  attachment  against  two,  and 
the  verdict  must  be  for  the  defendants. 

2.  That  the  deed  of  assignment  was  not  fraudulent  in  law; 
and  unless  the  jury  find,  from  the  evidence,  that  in  fact,  at  the 
time  of  the  commencement  of  this  suit,  the  plaintiff  had  good 
reason  to  believe  that  the  defendants  had  fraudulently  dis- 

Sosed  bf  their  property  and  effects,  so  as  to  hinder,  delay,  aud 
efraud  their  creditors^  they  must  find  for  the  defendants. 

3.  That  as  the  plaintiff  had  shown  no  title  to  the  note  sued 
on  in  himself,  he  had  no  authority  to  sue,  and  the  jury  must 
fiud  for  the  defendants. 

The  court  then  instructed  the  jury  that  the  deed  was  fraud- 
ulent in  law,  because  of  the  want  of  a  schedule  thereunto  an- 
nexed of  the  property  and  effects  conveyed  to  the  assignees, 
and  because  of  the  want  of  a  schedule  of  the  preferred  cred- 
itors, and  because  of  a  preference  of  some  creditors;  afld  also, 
if  the  iury  found  that  the  defendants,  or  either  of  them,  had 
fraudulently  disposed  of  their  property  and  effects,  so  as  to 
hinder,  delay,  or  defraud  their  creditors,  at  the  time  of  the 
commencement  of  this  suit,  they  must  find  for  the  plaintiff 
That  the  execution  of  the  deed,  by  Leitensdorfer,  unaccom- 
panied by  the  proper  schedules,  was  a  fraudulent  disposition 
in  law,  as  aforesaid;  and  that  the  commission  of  a  fraud  in  law 
by  the  defendants,  or  either  of  them,  without  fraud  in  fact, 
or  without  an  intent  to  defraud,  was  a  sufficient  cause  for  the 
attachment  as  the  commission  of  a  fraud  in  fact,  or  with  intent 
to  defraud.  And  also,  that  upon  the  trial  of  this  issue  it  was 
not  necessary  for  the  plaintiff  to  show  himself  a  creditor  of  the 
defendants,  farther  than  is  shown  in  the  affidavit,  to  entitle 
him  to  a  verdict  in  his  favor  upon  the  issue  of  the  truth  of  the 
affidavit;  but  that  the  sole  issue  was,  whether  the  defendants, 
or  either  of  them,  at  the  time  of  the  commencement  of  the 
suit,  had  fraudulently  disposed  of  their  property  and  effects,  so 
as  to  hinder,  delay,  or  defraud  their  creditors. 

Upon  the  refusal  by  the  court  of  the  first,  second,  and  third 
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prayers  presented  by  the  defendants,  and  to  the  granting  of 
the  instructions  prayed  for  by  the  plaintiff  below,  die  defend- 
ants excepted. 

Upon  the  trial  of  the  issue  joined  on  the  plea  in  bar  to  the 
action,  no  question  of  law  was  raised,  no  exception  taken  to 
any  of  the  proceedings  under  that  issue. 

On  an  appeal  from  the  judgment  of  the  District  Court  to 
the  Supreme  Court  of  the  Territory  of  New  Mexico,  the  judg- 
ment of  the  District  Court  was,  on  the  28th  of  February,  1853, 
affirmed. 

It  is  obvious,  that  in  the  proceedings  in  the  District  Court, 
neither  the  justice  nor  the  amount  of  the  plaintiff's  demand 
was  put  in  controversy.  These  were  not  embraced  within  the 
issue  raised  upon  the  petition  and  affidavit.  That  issue  related 
only  to  the  right  of  the  plaintiff  to  sue  in  a  particular  form  of 
action,  a  right  dependent  upon  his  ability  to  show  the  alleged 
character  of  the  defendants'  acts,  with  respect  to  their  creditors 
generally,  and  not  with  respect  to  the  plaintiff  particularly  or 
exclusively.  The  verity  and  the  amount  of  the  plaintiff's  de- 
mand were  matters  for  distinct  and  ulterior  investigation.  The 
proceeding,  then,  upon  the  petition  and  affidavit,  was  in  reality 
a  proceeding  in  abatement,  and  not  in  bar  of  the  plaintiff's 
debt  or  right  of  recovery.  This  appears  to  be  a  regular  con- 
clusion from  the  language  of  the  law  of  the  Territory,  and  it 
is  in  accordance  with  the  construction  by  the  courts  of  a  neigh- 
boring State  of  a  law  identical  in  its  provisions  with  the  law 
of  the  Kearney  Code,  and  from  which  law  it  is  not  improbable 
that  the  latter  was  adopted.  (Vide  Missouri  Reports,  vol.  5, 
p.  644;  ib.,  13,  p.  118  3  ib.,  14,  p.  600;  ib.,  15,  p.  499.) 

It  is  true,  that  by  the  practice  of  the  State  courts  the  prelim- 
inary proceedings  upon  the  petition  and  affidavit,  and  any  ques- 
tions of  law  ruled  by  the  courts  in  those  proceedings,  are  carried 
for  review  to  the  tribunals  of  last  resort.  But  this  is  a  practice 
authorized  by  the  States  tinder  their  peculiar  jurisprudence. 
The  States  possess  an  undoubted  power  to  permit  or  to  require 
of  their  courts  the  re-examination  and  control  of  proceedings 
in  their  own  tribunals,  entirely  interlocutory  in  their  nature. 
The  appellate  or  revisory  power  of  this  court,  as  defined  by 
the  Constitution  and  laws  of  the  United  States,  is  more  re- 
stricted in  its  extent  than  that  with  which  some  of  the  States 
have  invested  their  courts.  By  the  twenty-second  section  of 
the  act  of  Congress  to  establish  the  judicial  courts  of  the  United 
States,  it  is  declared  that  final  judgments  and  decrees  in  civil 
actions  and  suits  in  equity  in  a  Circuit  Court,  brought  there 
by  original  process,  or  removed  there  from  the  courts  of  the 
several  States,  or  from  a  District  Court,  where  the  matter  in 
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dispute  exceeds  the  sum  or  value  of  two  thousand  dollars,  ex- 
clusive of  costs,  may  he  examined,  and  reversed  or  affirmed, 
in  the  Supreme  Court  But  there  shall  be  no  reyersal  for 
error  in  ruling  any  plea  in  abatement  other  than  a  plea  to  the 
jurisdiction  of  the  court,  or  such  plea  to  a  petition  or  bill  iu 
equity,  as  is  in  the  nature  of  a  demurrer. 

From  this  provision  in  the  act  of  Congress  it  follows,  that 
the  preliminary  proceeding  in  the  District  Court  of  the  Terri- 
tory, being  in  its  nature  interlocutory,  and  designed  to  abate 
the  particular  remedy  by  attachment  only,  and  having  no  ap- 
plication to  the  plaintiff's  right  to  a  recovery  of  his  demand, 
or  to  the  jurisdiction  of  the  Territorial  court,  either  as  to  the 
parties  or  the  subject-matter  of  the  controversy,  that  proceed- 
ing comes  not  within  the  appellate  or  revisory  power  of  this 
court. 

Upon  the  trial  in  chief,  or  upon  the  merits,  there  appears  to 
have  been  no  question  made,  nor  any  point  reserved  upon  the 
law  or  the  evidence;  the  record  of  this  trial-  presents  simply 
the  finding  of  the  jury,  and  the  judgment  of  the  District  Court 
upon  that  finding.  The  decision  of  the  Supreme  Court  of  the 
Territory  in  sustaining  the  judgment  of  the  District  Court 
must  therefore  be  affirmed. 


Isaac  M.  Fisher,  Appellant,  v.  John  Haldehan,  Jacob  S. 
Haldeman,  Richard  J.  Haldeman,  and  Robert  J.  Ross, 
Executors  of  Jacob  Haldeman,  deceased,  and  Thomas 
Chambers,  Administrator  de  bonis  non  of  Thomas  Dun- 


By  the  laws  of  Pennsylvania  before  the  Revolution,  a  pre-emption  right  to  islands 

in  the  Susquehanna  river  could  not  be  obtained  by  settlement. 
The  courts  of  that  State  have  so  decided,  and  thh  court  adopts  their  decision. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania. 

The  hill  was  filed  by  Fisher,  a  citizen  of  the  State  of  Dela- 
ware, against  the  appellees,  claiming  to  be  the  equitable  owner 
of  an  island  in  the  Susquehanna  river,  and  alleging  that  the 
appellees  had  become  possessed  of  the  legal  title  by  a  series  of 
frauds.  The  bill  was  quite  voluminous,  occupying  upwards 
of  seventy  pages  of  the  printed  record,  and  then  there  was  an 
amended  bill  of  thirteen  pa^es  more.  The  substance  of  it,  as 
well  as  the  other  branches  of  the  case,  are  stated  in  the  opinion 
of  the  court  In  September,  1856,  the  Circuit  Court  dismissed 
the  bill,  and  the  complainant  appealed  to  this  court 
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It  was  argued  by  Mr.  Fisher  for  the  appellant,  and  by  Mr.  John 
M.  Bead  for  the  appellee. 

The  arguments  of  the  respective  counsel  upon  the  point  on 
which  the  decision  of  the  court  turned  were  as  follows: 

Mr.  Fisher,  in  noticing  the  point  that  the  islands  in  the 
Delaware  and  Susquehanna  were  reserved  as  the  private  prop- 
erty of  the  Penns,  said,  to  meet  the  allegation  of  defendant, 
that  the  islands  in  the  rivers  were  the  private  property  of  the 
Penns,  without  any  warrant  of  appropriation. 

Windmill  Island,  in  front  of  Philadelphia,  is  noticed.  This 
island  was  never  surveyed  for  the  Penns,  nor  for  the  Com- 
monwealth. 

It  was  applied  for,  July  1,  1849,  by  one  Tatham,  under  the 
act  of  1806,  and  Tatham  now  holds  it.  (See  Jones  v.  Tatham, 
8  Har.,  398—410.) 

The  island  in  the  Allegheny  river,  claimed  by  the  parties, 
in  the  case  of  Hunter  ».  Howard,  10  S.  and  R.,  243,  in  which 
his  honor  Judge  Duncan  gatfe  the  opinion  of  the  court,  wad 
claimed  and  is  now  held  under  the  same  act  of  1806. 

There  are  more  than  a  hundred  islands  in  the  various  rivers 
of  Pennsylvania  which  were  never  surveyed  and  returned  for 
the  proprietaries,  under  their  general  warrant  of  October  18, 
1760;  and  all  islands  not  so  surveyed  and  returned  before  the 
4th  of  July,  1776,  were  confiscated  to  the  Commonwealth,  as 
part  of  the  general  mass  of  the  proprietary  estate,  under  the 
fifth  section  of  the  divesting  act  of  1779. 

Islands  were  treated  by  the  proprietary  Government  as  open 
to  settlement  and  improvement  long  after  1760. 

In  thevesr  1770,  William  Dunn  settled  on  the  Great  Island 
in  the  West  Branch ;  and  the  island,  one  of  the  very  best  in 
the  river,  is  held  under  his  settlement  right  to  this  day. 

•  The  record  of  his  title  from  the  land  office  will  be  submitted 
at  the  hearing,  under  the  agreement  of  counsel  that  all  papers 
from  the  lana  office  shall  be  read  on  the  appeal. 

Previous  to  the  year  1760,  the  proprietaries  had  granted 
many  islands  in  the  Susquehanna  nver  on  common  warrants 
and  common  terms.  Copies  of  these  grants  and  the  surveys 
on  them  are  in  the  record. 

Settlement  Right. — A  first  settler  holds  his  allowance  of 
land,  300  acres,  against  the  proprietaries,  the  Commonwealth, 
and  all  subsequent  settlers  and  warrantees.  (Gilday  v.  Wat- 
son, 2  S.  and  K.,  410.) 

The  actual  settler  has  always  been  a  favorite  with  the  courts 
and  Legislature  of  Pennsylvania.  (Emory  v.  Spencer,  11  Har- 
ris, 271.) 
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Before  the  Revolution,  a  settler  was  entitled  to  take  and  hold 
300  acres  against  proprietaries,  warrantees,  and  other  settlers. 
It  was  an  actual,  personal  resident  settlement,  with  a  manifest 
intention  of  making  it  a  place  of  abode,  and  the  means  of  sup- 
porting a  family,  and  continued  from  time  to  time,  unless  in- 
terrupted by  tne  enemy.  (Bonnet  v.  Devebaugh,  3  Binney, 
184.) 

Tne  usage  of  the  land  office  bound  the  proprietaries  to  grant 
the  land  to  actual  settlers  on  the  usual  and  common  terms; 
and  should  the  proprietaries  refuse  to  make  the  grant,  chancery 
would  enforce  it.    (Ibid.) 

The  consent  of  the  proprietaries,  in  whatever  way  shown, 
was  sufficient  to  vest  an  equitable  title  in  a  settler,  which  the 
courts  would  protect.  (Sergeant's  Land  Law  of  Pennsyl- 
vania, 87.) 

Mr.  Bead  for  the  appellees : 

The  civil  law  which  has  pervaded  continental  Europe,  and 
which  took  its  rise  in  a  country  were  there  was  a  tideless  sea, 
recognised  all  rivers  as  navigable  which  were  really  so ;  and 
this  liberal  view  was  adopted  by  the  founder  of  Pennsylvania, 
whose  province  was  intersected  by  large  and  valuable  streams, 
some  of  which  are  a  mile  in  breadth.  This  gave  to  the  pro- 
prietary the  ownership  of  all  the  larger  streams  of  the  Com- 
monwealth, the  riparian  owner  coming  but  to  the  low-water 
mark.  The  river  includes  what  is  in  the  river,  whether  above 
the  water  or  under  it.  (Carson  v.  Blazer,  2  Binn.,  473;  Fisher 
v.  Carter,  1  Wallace,  jr.,  70.) 

This  policy  was  early  developed  in  the  instructions  given 
by  William  fcenn,  before  he  left  England,  to  three  commis- 
sioners for  the  settling  of  the  colony,  in  which  he  said:  "Let 
no  islands  be  disposed  of  to  anybody,  but  let  things  remain 
as  they  were,  in  that  respect,  till  I  come."  (Hazard's  An.,  530.) 
And  in  a  tier-times  the  proprietaries  appropriated  them  to  their 
own  use  by  special  warrants.  Thus,  from  the  first  settlement 
of  the  country,  these  islands  were  withdrawn  from  appropriation. 
(1  Wallace,  jr.,  70.)  . 

In  Carson  v.  Blazer,  2  Binn,  477,  decided  on  2d  June,  1810, 
Chief  Justice  Tilghman  said :  "But  the  common-law  principle 
concerning  rivers,  even  if  extended  to  America,  would  not 
apply  to  such  a  river  as  the  Susquehanna,  which  is  a  mile  wide, 
and  runs  several  hundred  miles  through  a  rich  country,  and 
which  is  navigable  and  is  actually  navigated  by  large  boats. 
If  such  a  river  had  existed  in  Englaud,  no  such  law  would  over 
have  been  applied  to  it.  Their  Streams,  in  which  the  tide  does 
not  ebb  and  now,  are  small. 

Digitized  by  VjOOQIC 


DECEMBER  TERM,  1857.  189 

Fiiker  r.  Maldman  et  ol 

^  "But  there  is  another  objection  to  the  adoption  of  this  prin- 
ciple. The  common  law  gives  to  each  proprietor  one-half  .of 
the  river  adjoining  his  shore ;  and  if  this  doctrine  is  applied  to 
the  Susquehanna,  every  owner  of  the  bank  must  own  all  the 
islands  nearest  to  that  bank — a  right  never  contended  for. 

"The  common-law  principle  is,  in  fact,  that  the  owners  of 
the  banks  have  no  right  to  the  water  of  navigable  rivers.  Now, 
the  Susquehanna  is  a  navigable  river,  and  therefore  the  owners 
of  its  banks  have  no  such  right.  It  is  said,  however,  that  some 
of  the  cases  assert,  that  by  navigable  rivers  are  meant  rivers  in 
which  there  is  no  flow  or  reflow  of  the  tide.  This  definition 
may  be  very  proper  in  England,  where  there  is  no  river  of  con- 
siderable importance  as  to  navigation,  which  has  not  a  flow  of 
the  tide;  but  it  would  be  highly  unreasonable  when  applied 
to  our  larger  rivers,  such  as  the  Ohio,  Allegheny,  Delaware, 
Schuylkill,  or  Susquehanna  and  its  branches." 

William  Penn,  the  proprietary  and  Governor  of  Pennsyl- 
vania in  1683,  in  speaking  of  the  new  city  of  Philadelphia, 
uses  this  emphatic  language: 

"The  situation  is  a  ijCck  of  land,  and  lieth  between  two  nav- 
igable rivers,  Delaware  and  Schuylkill,  whereby  it  hath  two 
fronts  on  the  water — each  a  mile — and  two  from  river  to  river. 
Delaware  is  a  glorious  river;  but  Schuylkill  being  a  hundred 
miles  boatable  above  the  falls,  and  its  course  northeast  towards 
the  fountain  of  Susquehanna,  that  tends  to  the  heart  of  the 
province,  and  both  sides  our  own,  it  is  like  to  be  a  great  part 
of  the  settlement  of  this  age."  (Lowber's  Ordinances  of  the 
City  of  Philadelphia,  p.  28&) 

In  Hunter  v.  Howard,  10  Sergeant  and  Rawle,  245,  decided 
on  26th  September,  1828,  the  opinion  of  the  court,  consisting 
of  Judges  Gibson  and  Duncan,  was  delivered  by  Jud*e  Dun- 
can, who  had  argued  the  case  of  Carson  v.  Blazer.  The  court 
say,  "Islands  in  the  great  rivers  of  Pennsylvania,  under  the 
provincial  Government,  were  never  the  subjects  of  appropriation, 
either  by  office  right  or  settlement.  The  proprietaries  appropria- 
ted them  to  their  own  use  by  special  warrants.  This,  from  the 
consideration  of  the  supposed  superior  nature,  either  from  the 
quality  of  the  soil,  or  the  benefit  of  fisheries.  The  State  has 
pursued  the  same  policy.  When  the  land  office  was  opened,  on 
the  8th  April,  1785,  for  the  sale  of  the  residue  of  the  waste 
lands,  shortly  before  purchased  from  the  natives  by  the  State, 
it  is  provided,  *  That  all  islands  within  the  bed  of  the  river  Sus- 

SLehanna,  and  of  the  east  and  west  branches  thereof,  and  of 
e  rivers  Ohio  and  Allegheny  (and  Delaware/)  are  excepted 
and  reserved.  And  the  said  islands  may  be  sold  by  special 
order  of  the  President  or  Vice  President,  in  council,  concerning 
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each  of  them,  by  public  sale  or  otherwise,  for  the  best  prices  that 
can  be  gotten  for  the  same  (islands,)  and  all  occupancy,  and  every 
survey,  claim,  or  pretence,  for  holding  the  same  islands  by  any  other 
title,  shall  be  utterly  void"  (See  13th  sec.  act  8th  April,  1785; 
2  Smith's  Laws  of  Pennsylvania,  p.  322.) 

"Thus,"  say  the  court,  "from  the  first  settlement  of  the 
country,  we  see  these  islands  were  withdrawn  from  appropri- 
ation at  the  general  prices  of  other  land,  but  each  was, to  he 
sold  as  an  individual  would  sell  his  own  land,  for  the  best 
prices.  This  act  may  be  called  the  Magna  Charta,  the  founda- 
tion of  all  titles  to  lands  in  that  purchase." 

"It  has  been  modified  with  respect  to  islands;  but  still  the 
Legislature  kept  in  view  the  sale  of  the  islands  at  a  full  and 
fair  price,  by  the  act  of  6th  March,  1793,  (3  Smith's  Laws,  p. 
93,)  directing  the  sale  of  certain  islands  in  the  river  Susque- 
hanna. This  act  gave  a  pre-emption  right  to  improvers  for 
three  years,  directed  the  board  of  property  to  ascertain  the  just 
value,  provided  that  the  lowest  price  to  be  fixed  by  them  shall 
not  be  less  than  eight  dollars  per  acre.  Then  came  the  act  of 
27th  January,  180o,  (4  Smith's  Laws,  p.  206,)  which  gives  rise 
to  the  present  controversy,  directing  the  sale  of  islands  in  the 
rivers  Delaware,  Ohio,  and  Allegheny.  This  act  gives  the  im- 
prover the  right  of  pre-emption  for  three  years,  and  makes 
special  provision  how  the  value  shall  be  ascertained :  the  offi- 
cers of  the  land  office  shall  appoint,  on  an  application  made  for 
an  island,  three  disinterested  men,  who  shall  value  the  same 
on  their  oaths,  and  shall  certify  the  value  to  the  secretary  of 
the  land  office,  who  shall  thereupon  issue  a  warrant  to  such 
applicant,  &c.  The  act  declares  that  the  pre-emption  right 
shall  be  vested  in  the  actual  settler  or  improver  for  the  term  of 
three  years;  and  that,  after  the  expiration  of  that  time,  it  shall 
be  lawful  for  the  Commonwealth  to  grant  such  improved  island 
to  the  first  who  shall  apply  for  the  same,  subject  to  the  regula- 
tions and  provisions  contained  in  the  act9* 

In  Shrunk  v.  Schuylkill  Navigation  Company,  14  Sergeant 
and  Rawle,  p.  71,  decided  on  April  10th,  1826,  after  argument 
by  the  ablest  counsel  of  the  day,  Chief  Justice  Tilghman  said, 
(p.  79,)  after  enumerating  the  principal  rivers  of  the  State, 
"Now,  with  us,  it  has  never  been  supposed,  from  the  earliest 
times  to  the  present  moment,  that  the  owners  of  land  on  the 
bank  had  the  right  of  property  in  the  soil  to  the  middle  of  the 
river  in  front  of  their  land;  because  if  they  had,  they  would 
have  a  right  to  the  islands  also,  contrary  to  universal  opinion 
and  practice.  These  islands  have  never  been  open  to  applicants 
under  the  common  terms  of  office,  either  under  the  proprietary  or 
Slate  Government,  but  have  always  been  sold  on  special  contract^  and 
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for  higher  prices  than  common;  whereas,  the  lands  on  the  banks 
of  rivers  have  always  been  open  to  the  public,  on  the  usual 
terms,  and  at  the  usual  prices.  For  a  particular  account  of  the 
manner  in  which  islands  have  been  granted,  I  refer  to  the  case 
of  Hunter  v.  Howard,  10  Sergeant  and  Rawle,  243. 

"  As  for  the  soil  over  which  our  great  rivers  flow,  it  has  never 
been  granted  to  any  one,  either  by  William  Pennor  his  suc- 
cessors, or  the  State  Government." 

In  this  very  case,  on  the  common-law  side  of  the  Circuit 
Court,  reported  in  1  Wallace,  jr.,  Rep..,  p.  69,  under  the  name 
of  Fisher  v.  Carter,  the  late  Judge  Baldwin,  one  of  the  very 
ablest  land  lawyers  in  the  State,  held,  on  the  8th  November, 
1848,  that  at  no  time  in  the  history  of  Pennsylvania,  neither 
before  October  13th,  1760,  nor  since,  have  islands  in  her  great 
rivers  been  open  to  settlement  on  the  same  terms  with  fastland 
generally.     They  could  be  settled  only  on  agreed  terms. 

The  case  is  worthy  of  attentive  perusal,  as  all  the  evidence 
contained  in  the  present  record,  with  the  exception  of  some 
immaterial  matters,  was  before  the  court,  passed  upon  by  them, 
and  would  have  been  settled  by  the  jury  definitively,  except 
that  the  plaintiff  suffered  a  nonsuit.  Judge  Baldwin's  tribute 
to  Chief  Justice  Tilghman  is  peculiarly  just  and  appropriate. 
(Page  83.) 

Mr.  Read  then  referred  to  and  commented  upon  the  follow- 
ing cases — Johns  v.  Davidson,  4  Harris,  512,  decided  in  1851 ; 
Jones  v.  Tatham,  8  Harris,  898,  decided  in  April,  1858;  Ser- 
geant's Land  Laws  of  Pennsylvania,  193,  194;  Rundle  v.  Del- 
aware and  Raritan  Canal  Company,  14  How.,  80 ;  1  Wallace, 
jr.,  274 — and  then  traced  the  title  of  the  appellees  from  1760 
down  to  the  present  time. 

Mr.  Justice  GREER  delivered  the  opinion  of  the  court. 

The  appellant  filed  his  bill  in  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania,  claiming  to  be 
the  equitable,  owner  of  an  island  in  the  Susquehanna  river, 
containing  about  seven  hundred  acres,  and  praying  that  the 
respondents  may  be  decreed  to  surrender  to  him  the  possession 
of  the  same,  to  deliver  up  their  deeds  and  muniments  of  title, 
and  account  for  the  rents,  issues,  and  profits* 

In  order  to  ascertain  the  questions  involved  in  the  case,  it 
will  not  be  necessary  to  give  an  abstract  of  the  bill  or  specify 
the  allegations  of  the  answer.  A  brief  statement  of  some  of 
the  admitted  facts  and  charges  of  the  bill  will  suffice. 

It  commences  the  history  of  the  case  with  the  first  charter 
to  and  immigration  of  William  Penn,  the  proprietor  of  Penn- 
sylvania.   But  we  do  not  think  it  necessary  to  go  farther  back 
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than  the  year  1760.  In  that  year,  the  proprietors,  claiming  that 
the  islands  in  the  Susquehanna  and  other  navigable  streams 
were  their  private  property,  had  them  surveyed  and  retained 
as  such. 

About  the  year  1798,  the  persons  under  whom  complainant 
claims  were  found  by  the  agent  of  the  proprietors  in  possession 
of  the  island,  and  claiming  a  right,  from  their  long  occupancy, 
to  a  pre-emption  right  as  settlers.  They  had  occupied  parts 
of  the  island  as  far  back  as  1749  or  1750,  some  ten  years  before 
the  proprietors  had  surveyed  it;  and  though  not  in  possession 
at  that  time,  had  afterwards  returned.  They  were  told  by  the 
agent  for  the  Penns,  that  they  had  no  title,  and  if  they  wanted 
a  legal  title  they  must  purchase  from  the  Penns,  and  that 
islands  never  had  been  subject  to  be  taken  up  by  settlement, 
as  the  other  proprietary  lands.  These  occupants  refused  or 
neglected  or  were  unable  to  purchase;  and  about  the  year 
1800,  Thomas  Duncan  purchased  from  the  agents  of  the  Penns. 
Finding  these  occupants  on  the  land,  he  told  them  they  had 
no  title;  that  islands  had  never  been  open  to  pre-emption  by 
settlement,  and  that  he  was  the  purchaser  from  the  Penns  of 
the  legal  title.  He  demanded  the  possession  of  them,  offering 
to  pay  them  the  value  of  their  improvements,  and  for  a  release 
of  their  claim.  They  accordingly  released  their  claim,  gave 
up  their  possession,  and  received,  a  consideration  in  money 
from  Mr.  Duncan,  of  about  twenty  shillings  an  acre.  Mr. 
Duncan  then  took  possession,  and  he  and  those  claiming  un- 
der him  have  had  possession  from  that  day  to  this,  over  fifty 
years. 

In  Pennsylvania,  occupants  or  settlers  -  on  land  are  never 
considered  as  holding  adversely  to  the  proprietors,  or  to  the 
State,  their  successor.  Where  the  land  was  subject  to  pre- 
emption  in  favor  of  settlers,  those  who  had  obtained  an  equity 
by  virtue  of  such  a  settlement  or  improvement,  had  a  good 
title  as  against  subsequent  purchasers.  But  until  they  paid 
the  purchase-money,  and  obtained  their  patent  or  deed  from 
the  proprietor,  no  length  pf  possession  authorized  a  presump- 
tion of  the  payment  thereof,  or  of  a  grant  as  against  the  pro- 
prietors or  State. 

In  order,  therefore,  to  evade  the  effect  of  the  release  by  the 
occupants,  and  the  surrender  of  their  possession  to  Mr.  Dun- 
can, who  held  the  admitted  legal  bill,  the  bill  charges : 

1.  That  Edmund  Physic  and  John  R.  Coats,  the  agents  of 
the  Penns,  combined  and  conspired  with  Thomas  Duncan  to 
defraud  the  settlers  of  their  title  to  this  island. 

2.  That  this  fraud  consisted  in  the  assertion  that  "  islands 
had  never  been  subject  to  be  appropriated  as  other  proprietary 
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lands,  by  settlement  or  location,  but  were  treated  as  the  private 
property  of  the  Penns,  and,  as  such,  sold  by  special  contract 
only." 

8.  That  the  persons  in  possession,  believing  such  to  be  the 
law,  surrendered  their  possession  and  released  their  claim, 
whatever  it  might  be,  to  Thomas  Duncan,  for  the  consideration 
of  twenty  shillings  an  acre,  which  was  much  lesq  than  the  full 
value  of  the  land. 

4.  That  this  representation,  with  regard  to  the  custom  or 
traditionary  law  of  the  province  of  Pennsylvania,  was  not  true, 
and  that  Mr.  Duncan  must  have  known  it  to  be  so,  and  there- 
fore made  a  false  representation  of  the  law  to  the  settlers. 

5.  That  the  falsehood  of  this  representation  was  not  discov- 
ered till  1822. 

6.  That  suits  were  then  instituted,  in  which  the  judgments 
were  against  the  title  of  plaintiff,  in  consequence  of  erroneous 
or  unjust  decisions  of  the  courts. 

Without  noticing  the  objections  to  this  bill  on  account  of 
staleness,  and  the  defence  that  Ifaldeman  is  a  purchaser  for 
valuable  consideration  without  notice,  it  is  plain  that  the  whole 
foundation  and  superstructure  of  the  case  rests  on  this  assump- 
tion, to  wit:  "That  in  1749,  by  the  law  of  the  land,  a  pre- 
emption right  to  islands  in  the  Susquehanna  river  could  be 
obtained  by  settlement. "  If  this  be  not  so,  the  plaintiff's  case 
falls  to  the  ground,  and  the  numerous  other  objections  to  this 
bill  need  not  be  noticed. 

Now,  this  is  a  question  of  fact,  depending  on  the  history  and 
traditions  of  the  province  of  Pennsylvania,  of  which  the  de- 
cisions of  her  own  courts  are  the  best  evidence,  and  conclusive 
on  this  court.  The  order  of  survey  of  1760,  by  which  the 
islands  of  the  Susquehanna,  and  this  among  others,  were  ap- 
propriated to  the  private  use  of  the  proprietors,  together  with 
the  manors  reserved,  is  itself  prima  facie  evidence  that  the  pro- 
prietors never  considered  these  islands  as  open  to  settlement 
as  other  lands.  And  this  inference  is  Ally  confirmed  by  the 
instructions  given  by  William  Penn,  before  he  left  England, 
to  the  three  commissioners  for  the  settling  of  the  eolony,  in 
which  he  said:  "  Let  no  islands  be  disposed  of  to  anybody,  but 
let  things  remain  as  they  were,  in  that  respect,  till  I  come." 
(Hazard's  An.,  530.) 

The  State  of  Pennsylvania,  by  what  itaw  called  the  "  divesting 
act,"  assumed,  for  a  certain  Consideration,  all  the  proprietary 
rights  of  the  Penns  over  the  colony,  as  distinguished  from  their 
private  rights  of  property,  and  pursued  the  same  policy  which 
had  been  adopted  by  them  as  to  islands  in  navigable  rivers. 
The  act  of  18th  April,  1785,  orders  islands  in  the  new  purchase 
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to  be  sold  for  the  best  prices  that  can  be  gotten  for  the  same, 
and  declares,  "all  occupancy  and  every  survey,  claim,  or  pre- 
tence for  holding  the  same  islands  by  any  other  title,  shall  be 
utterly  void." 

The  statute  thus  recognised  and  continued  the  rule  as  it  was 
found  to  have  existed  under  the  proprietary  Government 

By  the  common  law,  fresh-water  rivers  do  not  come  within 
the  category  of  navigable  rivers,  and  the  riparian  owners  had 
a  right  to  all  the  islands  in  the  river,  "ad  medium  filum  aquce." 
But  such  has  never  been  the  law  in  Pennsylvania!  In  the 
case  of  Corson  v.  Blazer,  (2  Binney,  473,)  this  peculiarity  of 
the  traditionary  law  of  Pennsylvania,  differing  from  the  com- 
mon law  of  England,  was  first  recognised  by  judicial  authority. 
The  late  Chief  Justice  Tilghman,  speaking  of  the  proprietary, 
says:  "No  doubt  he  retained  the  entire  right  to  the  river,  and 
of  everything  in  the  river,  in  order  that  he  might  make  such  use 
of  it  as  would  be  most  conducive  to  the  public  benefit."  And 
again,  in  Shrunk  v.  The  Schuylkill  Nav.  Co.,  (14  8.  and  R., 
79,)  he  remarks:  "These  islands  have  never  been  open  to  ap- 
plicants under  the  common  terms  of  office,  either  under  the 
proprietary  or  State  Government,"  and  refers  with  approbation 
to  file  case  of  Hunter  v.  Howard,  (10  S.  and  R.,  243,)  which 
decides  that,  "from  the  first  settlement  of  the  country,  islands 
in  the  great  rivers  of  Pennsylvania,  under  the  provisional  Gov- 
ernment, were  never  subjects  of  appropriation,  either  by  office- 
right  or  settlement."  This  doctrine  has  continued  to  be  rec- 
ognised as  settled  law  in  Pennsylvania  for  half  a  century.  See 
Fisher  v.  Carter,  (1  Wallace,  p.  69 ;)  Johns  r.  Davicfeon,"  (4 
Harris,  516.)  It  is  treated  as  such  in  the  learned  work  of 
Judge  Sergeant  on  the  Land  Laws  of  Pennsylvania,  p.  193. 
Nor  can  any  case  be  found  in  the  reports  or  traditions  of  the 
bar,  which  varies  or  contradicts  this  uniform  course  of  decision. 
It  is  through  these  sources  alone  that  this  court  must  seek  for 
a  solution  of  the  question ;  and  finding  the  law  so  established 
by  the  tribunals  of  the  State,  we  ara  bound  to  acquiesce  in  and 
follow  their  decisions. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed,  with 
costs. 
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50f  8)5        GILBERT  L.  THOMPSON,  PLAINTIFF  IN  ERROR,  V.  "WlLLIAM  BEL- 

dbn,  John  Withers,  Robert  W.  Latham,  and  Lawrence  P. 
Batne,  doing  business  under  the  firm  of  Selden,  Withers, 
&  Company. 

The  fifteenth  section  of  the  judiciary  act  of  1789  authorizes  tho  Circuit  Court,  upon 
motion  and  the  notice  thereof,  to  require  a  party  to  produce  books  or  writings, 
fcc*  and  if  a  plaintiff  shall  fail  to  comply  with  such  order,  it  shall  be  lawful  for 
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the  court,  on  motion,  to  give  the  like  judgment  for  the  defendant  as  In  cases  of 

nonsuit. 
It  is  not  enough  for  a  defendant  to  give  notice,  and  then  more  for  a  judgment  of 

nonsuit     There  must  be  a  moitan  for  an  order  to  produce  the  books  and 

papers. 
This  court  again  decides  that  it  rests  in  the  sound  discretion  of  the  court  below 

to  grant  or  refuse  a  motion  to  continue  a  case;  and  a  writ  of  error  from  such  a 

judgment  will  not  lie. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  holden 
in  and  for  the  county  of  Washington* 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  John  S.  Tyson  for  the  plaintiff  in  error, 
and  by  Mr.  Maqruder  for  the  defendants.  On  that  side,  also, 
was  a  brief  by  Messrs.  Davidge,  Ingle,  and  Chilton. 

Mr.  Tyson,  for  the  plaintiff  in  error,  made  the  following, 
points: 

The  act  of  Congress,  September  24, 1789,  empowers  the  Cir- 
cuit Courts  of  the  United  States,  in  the  trial  of  actions  at  law, 
on  motion  and  due  notice  thereof  being  given,  to  require  the 
plaintiffs  to  produce  books  or  writings,  in  their  possession  or 
power,  which  contain  evidence  pertinent  to  the  issue  in  cases 
and  under  circumstances  where  they  might  be  compelled  to 
produce  the  same  by  the  ordinary  rules  of  proceeding  in 
chancery. 

The  record,  page  9,  (affidavit  No.  1,)  shows  that  said  books 
were  pertinent  to  the  issue,  and  (affidavit  No.  2)  that  due 
notice  was  given  to  plaintiffs  below  to  produce  said  books  and 
papers. 

The  court's  refusal  to  grant  the  order,  which  was  an  order  nisi 
onhr,  was  error. 

The  order  nisi  issues,  as  a  matter  of  course— -ex  debito  justitice. 
(2  DalU  333,  Geyger  v.  Geyger;  11  Johns.  R.,  245;  Lawrence 
v.  The  Ocean  Ins.  Co.;  8  Wash.  C.  C,  R.,  381,  Joseph  Bas  et, 
al.  v.  Steele.) 

It  is  not  necessary  that  the  party  applying  for  the  order  nisi 
should  first  produce  proof  of  the  pertinency  of  the  evidence — 
a  simple  suggestion  to  that  effect  is  sufficient.  (Hylton  v.  Brown, 
U  Wash.  C.  C.  R.,  298.) 

If  that  suggestion  was  not  sufficient  in  affidavit  No.  1,  p.  9, 
it  was  rendered  completely  so  by  affidavit  No.  3,  p.  10. 

The  court,  therefore,  certainly  erred  in  refusing  the  order  nisi 
moved  after  the  filing  of  the  affidavit  No.  8. 

Competency  and  pertinency  of  the  evidence  sought  folly 
shown  by  that  affidavit 

Entries  on  partnership  books  may  be  given  in  evidence,  if 
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made  bef6rc  dissolution.  (2  Wash.  C.  C.  R.,  Assignees  of  Simon- 
ton  v.  Boucher  et  al.;  ib.,  482,  Jordan  v.  Wilkins.) 

A  fortiori,  entries  on  the  books  of  a  banking  establishment. 

This  proceeding,  under  the  act  of  1789,  is  in  the  nature  of  a 
bill  of  discovery,  and  proceedings  under  it  ("Wendall's  Rep., 
vol.  9,  458,  6  Cowen,  62,  Bank  of  Utica  v.  Hilliard;  1  Johns. 
R.,  395,  Kenny  i?.  Vanhornc  and  Clarkson ;  Cowen  and  Hill's 
Notes  to  Ph.,  191;  Notes  to  Phill.,  197.) 

The  right  to  a  bill  of  discovery,  although  said  to  be  a  right 
of  the  plaintiff,  is  also  a  right  of  the  defendant,  because  by 
cross  bill  he  can  always  make  himself  plaintiff.  (Wigram  on 
Discovery,  24,  25.) 

To  a  bill  of  discovery  a  party  must  answer,     fib.,  207.) 

By  an  act  of  the  General  Assembly  of  Maryland,  chap.  72, 
sec.  21,  passed  in  1785,  the  defendant  in  equity  has  the  same 

Sower  to  interrogate  the  plaintiff  that  he  has  to  interrogate  the 
efendant.  (Gresley's  Treatise  of  the  Law  of  Evidence  in  Courts 
of  Equity,  43  to  46.) 

So  upon  an  order  nisi,  if  the  party  refuses  to  show  cause,  the 
order*  becomes  absolute.  (Ilylton  v.  Brown,  1  Wash.  C.  C.  R., 
298.) 

Tne  court  further  erred  in  refusing  the  necessary  order,  after 
the  jury  was  sworn. 

The  plaintiff  below  could  not  resort  to  the  alternative  of 

ving  evidence  of  the  contents  of  the  books  and  papers  called 
or,  because  impossible.  He  was  in  that  state  of  necessity  which 
the  law  always  respects  and  relieves.  The  court,  in  this  neces- 
sity, refused  even  to  continue  the  cause.  In  general,  the  re- 
fusal to  continue  a  cause  is  not  error,  but  it  is  presumed  that 
this  rule  is  not  without  exceptions,  and  that  in  a  case  like  this, 
where  by  the  action  of  the  court  the  defendant  is  placed  at  the 
mercy  of  the  plaintiff^  the  least  the  court  could  do  would  be  to 
continue  the  cause.  (Act  Assem.  Maryland,  1787,  chap.  9,  sec  8.) 

Upon  the  whole,  the  whole  action  of  the  court  was  the  with- 
holding from  the  jury  of  competent  evidence  offered  by  the 
defendant  below,  and  that  is  error.  (12  Pet,  154,  Martha  Brad- 
street  v.  Anson  Thomas ;  17  How.,  p.  18,  Cowen  and  Hill's 
Notes,  vol.  4,  p.  775,  776;  1  Duer,  Sup.  C.  R.,  481,  484.) 

The  counsel  for  the  defendant  in  error  made  the  following 
points : 

I.  That  the  notice  to  produce  books  and  papers,  served  by 
the  defendant  on  the  plaintifft'  counsel  below,  in  the  record 
referred  to,  was  insufficient  in  point  of  time,  and  too  general 
in  its  terms  and  extent  (1  vol.  Stat  at  Large,  p.  82 ;  2  Cranch 
C.  C.  ».,  427;  ib.,  886;  8  Cnrach  C.  C.  R.,  646.) 
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IL  That  the  said  notice  and  affidavits  filed  therewith  are  de- 
fective, because  they  do  not  show  or  aver  that  the  evidence 
sought  was  "pertinent  to  the  issue/1  and  such  as  the  plaintiffs 
"might  he  compelled  to  produce  by  the  ordinary  rules  of  pro- 
ceedmffin  chancery."  (3  Johns.  C.  Ii.,  45 ;  16  Johns.  R.,  591, 598.) 

HI.  That  the  exercise  of  the  power  invoked  by  the  defend- 
ant's motion  to  produce  books,  &c,  is  matter  of  sound  discretion 
with  the  court,  and  not  imperative  and  unconditional,  and  that 
the  record  does  not  show  that  this  discretion  has  been  abused 
by  the  court  below. 

IV.  That  the  refusal  of  the  court  to  continue  the  cause  is 
not  error — such  a  motion  being  always  addressed  to  the  sound 
discretion  of  the  court    (6  Cranch,  206,  218.) 

Y.  That  the  record  does  not  show  any  proper  ground  on 
which  the  writ  of  error  can  be  sustained ;  and  that  if  this  result 
be  attributable  to  the  meagreness  or  omissions  of  the  transcript, 
such  defects  must  operate  to  defeat  the  plaintiffs  in  error,  since 
the  rule  of  the  court,  and  all  the  intendments  of  the  law,  are 
in  favor  of  the  correct  ruling  of  the  court  below. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  District 
of  Columbia,  upon  a  judgment  rendered  in  that  court  in  favor 
of  the  defendants  in  error,  in  a  suit  brought  by  them  upon  cer- 
tain promissory  notes  set  forth  in  the  pleadings. 

Some  time  before  the  trial,  a  notice  was  served  on  Selden, 
Withers,  &  Co.,  the  defendants  in  error,  to  produce  certain 
books  and  papers  mentioned  in  the  notice;  and  that,  unless 
they  were  produced  at  the  trial,  the  plaintiff  in  error  would 
move  the  court  for  a  nonsuit,  or  for  a  like  judgment  as  in 
cases  of  jionsuit;  and  an  affidavit  was  made  by  the  plaintiff 
in  error,  that  the  books  and  papers  specified  were  necessary  for 
his  defence.  Those  applications  and  motions  were  afterwards 
repeated  before  the  trial  and  at  the  trial,  upon  further  affidavits 
and  notices  to  the  same  effect,  which  it  is  not  necessary  here 
to  set  forth. 

They  were  opposed  by  Selden,  Withers,  &  Co.,  who  were 
the  plaintiffi  in  that  court,  and  the  motions  were  all  over- 
ruled by  the  court.  The  exception  does  not  state  on  what 
ground  they  were  opposed,  nor  upon  what  ground  they  were 
overruled;  and  as  far  as  the  case  is  disclosed  in  the  record,  we 
see  nothing  in  the  rulings  of  the  court  to  impeach  its  judgment. 

The  fifteenth  section  of  the  judiciary  act  of  1789,  under  which 
these  proceedings  were  had,  authorizes  the  court,  upon  motion 
and  due  notice  thereof,  to  require  a  party  to  produce  books  or 
writings  in  his  possession  or  power,  which  contain  evidence 
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pertinent  to  the  issue,  in  cases  and  under  circumstances  where 
they  might  be  compelled  to  produce  the  same  b^  the  ordinary 
rules  of  proceeding  in  chancery;  and  if  a  plaintiff  shall  tail  to 
comply  with  such  order,  it  shall  be  lawful  for  the  court  on 
motion,  to  give  the  like  judgment  for  the  defendant  as  in  casjs 
of  nonsuit. 

The  transcript  does  not  show  that  any  motion  was  made  for 
an  order  upon  the  plaintiff  to  produce  the  books  and  papers 
mentioned  in  the  notice.  It  shows  that  a  motion  was  made  to 
render  a  judgment  of  nonsuit  for  not  complying  with  the 
notice,  and  also  a  motion  for  a  continuance  of  the  case.  But 
the  court  is  not  authorized  by  the  act  of  Congress  to  enter  a 
judgment  of  nonsuit  upon  the  failure  of  the  party  to  comply 
with  the  notice.  The  notice  is  merehr  a  preliminary  proceed- 
ing, to  enable  the  party  to  bring  before  the  court  the  motion 
for  the  order  to  produce ;  and  when  that  motion  is  made,  the 
party  called  on  has  a  right  to  be  heard,  and  he  is  not  bound  to 
produce  the  books  and  papers  called  for,  until  the  court  shall 
order  him  to  produce  them,  and  is  in  no  default  unless  he  re- 
fuses or  neglects  to  obey  the  order.  The  court  were  therefore 
right  in  refusing  to  enter  the  judgment,  when  no  order  had 
been  moved  for  or  granted. 

And  as  regards  the  motion  to  continue  the  case,  it  has  often 
been  decided  by  this  court,  that  the  refusal  of  an  inferior  court 
to  continue  a  case  to  another  term  cannot  be  assigned  for 
error  here.  Justice  requires  that  the  granting  or  refusal  of  a 
continuance  should  be  left  to  the  sound  judicial  discretion  of 
the  court  where  the  motion  is  made,  and  where  all  of  the  cir- 
cumstances connected  with  it,  and  proper  to  be  considered, 
can  readily  be  brought  before  the  court. 

We  think,  therefore,  that  neither  of  the  objections  taken 
here  can  be  sustained,  and  that  the  judgment  of  the  Circuit 
Court  must  be  affirmed. 


William  B.  Dean,  Appellant,  v.  Nathan  Mason  et  al. 

In  suits  for  the  infringement  of  a  patent  right,  the  rnle  of  dam. :  es  is  the  amount 

20h  H»    which  the  infringer  actually  realized  in  profits,  not  what  he  night  have  made 

L^JS^    by  reasonable  diligence. 

9»«802*fter  a  bill  is  taken  pro  confmo  in  the  Circuit  Court,  a  motion  to  allow  an  an- 

03   las   swer  *°  be  filed  is  addreMed  t0  tne  discretion  of  the  court;  and  from  .a  refusal 

IS   144  80  to  do'  An  W^1  does  not  U*  to  tnis  court. 

31  (  744   motion  to  dismiss  the  complainant's  bill,  upon  the  ground  that  he  had  parted 
46f  487  with  his  interest,  was  properly  overruled,  because  such  assignment  was  not  made 
until  after  the  time  when  the  computation  of  profits  ended. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Rhode  Island. 
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The  bill  was  filed  by  Nathan  Mason,  of  the  city  of  Provi- 
dence, in  said  district,  planer  of  boards;  Charles  D.  Gould,  of 
Albany,  in  the  State  of  New  York;  William  W.  Woodworth, 
of  Hyde  Park,  in  the  northern  district  of  New  York,  as  he  is 
administrator  of  William  Woodworth,  late  of  the  city  of  New 
York,  gentleman,  deceased ;  and  as  he  is  grantee  of  certain 
exclusive  privileges  under  and  pursuant  to  an  act  of  Congress, 
as  is  hereinafter  fully  set  forth ;  James  G.  Wilson,  formerly  of 
the  city  of  Philadelphia,  and  now  of  Hastings,  in  the  State  of 
New  York,  gentleman;  and  Richard  Borden,  and  Jefferson 
Borden,  both  of  the  town  of  Fall  River,  and  district  of  Massa- 
chusetts, against  Dean,  of  the  city  of  Providence. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Jenckes  for  the  appellant,  and  by  Mr. 
Payne  for  the  appellees,  upon  which  side  there  was  also  a  brief 
filed  by  Mr.  B.  M.  Curtis  and  Mr.  Payne. 

Mr.  Jenckes  made  the  following  points : 

1st.  The  rule  laid  down  by  the  court  in  both  decretal  orders, 
for  the  computation  of  profits,  is  erroneous.  It  is  not  in  ac- 
cordance with  the  prayer  of  the  bill,  or  with  the  rule  of  law  in 
such  cases,  as  established  by  this  court.  The  rule  should  have 
been  to  take  an  account  of  the  actual  gains  and  profits  of  the 
appellant*  during  the  time  his  machines  were  in  operation. 
This  poifit  has  received  an  express  adjudication  in  this  court. 

"In  a  suit  in  equity  for  an  injunction  and  account  of  profits 
of  a  patented  machine,  the  defendant  is  accountable  only  for 
what  profits  he  actually  7)iadey  not  for  what  by  diligence  and 
skill  he  might  have  received."  (Livingston  et  al.  v.  Wood- 
worth  et  al.,  15  How.,  546.) 

2d.  The  court  below  was  in  error  in  refusing  leave  to  the 
defendant  to  answer  on  the  motion  to  set  aside  the  decree  pro 
cemfesso,  and  allow  the  defendant  to  answer. 

3d.  The  court  below  should  have  dismissed  the  complain- 
ants' bill,  upon  the  proof  that  they  had  parted  with  all  their 
interest  in  tne  subject-matter  of  the  suit. 

4th.  The  court  below  was  in  error  in  refusing  leave  for  the 
filing  of  a  supplemental  bill  in  favor  of  Baker  &  Smith. 

They  had  clearly  succeeded  to  the  complainants'  title,  and 
their  proposed  bill  contains  averments,  verified  by  their  oaths, 
which  entitled  them  to  the  relief  prayed  for.  llie  defendant 
below  had  started  his  machines,  and  was  using  them  to  the 
injury  of  the  owners  of  the  patent.  No  process  of  contempt 
could  be  moved  for  by  the  complainant  Mason,  for  he  had 
parted  with  his  interest.    The  proposed  parties  complainant, 

Digitized  by  VjOOQIC 


203  SUPREME  COURT. 

Dean  r.  Mason  et  al. 

Baker  &  Smith,  were  entitled  to  the  benefit  of  what  had  been 
done,  on  the  title  which  they  had  acquired.  (Story  Eq.  PI.,  sees. 
339,  349,  851;  Calvert  on  Parties  to  Suits  in  Eq.,pp.  99,  100.) 

The  fact  that  an  interlocutory  decree  had  been  entered  upon 
Mason's  title  did  not  bar  his  grantees  who  had  purchased  that 
title.  A  supplemental  bill  may  be  filed  as  well  after  as  before 
a  decree.  (Story  Eq.  PL,  sec.  338.)  In  this  case  it  was  proposed 
to  be  filed  "in  aid  of  the  decree,  that  it  might  be  carried  fully 
into  execution." 

If  the  supplemental  bill  had  been  filed,  the  defendant  below 
would  have  Tbeen  entitled  to  answer  both  the  original  and  sup- 
plemental bills,  and  his  full  defence  to  this  suit  would  thus 
have  been  made  to  appear.  The  hearing  upon  the  decree 
prayed  for  would  have  necessarily  led  to  an  inquiry  into  the 
propriety  of  the  decree  sought  to  be  enforced;  and  the  court 
below  could  then  have  followed  the  decision  of  this  court  in 
Bloomer  v.  McQuewan,  and  dismissed  the  bill,  as  the  Circuit 
Court  in  the  case  of  Perkins  v.  Fourniquet  reversed  its  interloc- 
utory decree  after  the  adverse  decision  of  this  court  in  a  simi- 
lar case.    (See  1  Barbour's  Ch.  R.,  868,  et  seq.) 

5th.  These  questions  are  all  proper  to  be  discussed  on  ap- 
peal. This  point  has  received  the  direct  adjudication  of  this 
court. 

"An  appeal  in  equity  brings  up  all  the  questions  decided  in 
the  court  below  to  the  prejudice  of  the  appellant."  (Bucking- 
ham v.  McLean,  18  How.,  150.) 

The  counsel  for  the  appellees  made  the  following  points: 

1st.  With  respect  to  the  motion  to  strike  out  the  decree  pro 
confesso,  and  allow  the  defendant  to  answer. 

The  decision  of  the  motion  to  open  the  decree  and  allow  an 
answer  to  be  filed,  even  when  made  at  the  proper  term,  rests 
in  the  sound  discretion  of  the  Circuit  Court,  and  is  not  subject 
to  re-examination  here.  Wylie  v.  Coxe,  14  How.  K.,  1,  is  di- 
rectly in  point  If  further  authorities  are  needful,  The  Marine 
Insurance  Company  v.  Hodgson,  6  Cranch,  206,  where  the 
refusal  of  the  Circuit  Court  to  allow  a  plea  to  be  filed,  United 
States  v.  Evans,  5  Cranch,  280,  and  Welch  v.  Mandeville,  7 
Cranch,  192,  where  its  refusal  to  reinstate  the  plaintiff  were 
in  auestion,  show  that  this  court  cannot  review  such  decisions 
of  the  Circuit  Court. 

A  reference  to  the  nineteenth  rule  for  the  practice  of  the 
Circuit  Courts  in  equity  will  show  how  entirely  the  allowance 
or  refusal  of  this  motion,  if  made  in  time,  rests  in  the  discre- 
tion of  the  Circuit  Court. 

2d.  As  to  the  motion  to  dismiss  the  bilL 
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Such  a  motion,  based  upon  facts  dehors  the  record,  was 
wholly  irregular,  and  could  not  be  allowed. 

And  it  may  be  added  that,  even  if  regular,  and  the  facts 
upon  which  it  was  alleged  to  rest  had  been  shown,  they  con- 
stituted no  objection  to  a  final  decree. 

A  transfer  of  the  title  by  each  of  the  plaintiffe,  pendente  lite, 
cannot  affect  the  rights  of  the  defendant.  (Eades  v.  Harris,  1 
Young  and  Col.  N.  R.,  280.)  Certainly  it  could  not  do  so  in 
this  case ;  for  the  allegation  is,  that  Mason  parted  with  his  title 
in  April,  1852,  (see  page  122,)  and  the  account  of  the  profits 
comes  down  only  to  the  29th  of  August,  1851.  (See  pages  56, 
first  paragraph ;  101,  fourth  paragraph.) 

3d.  As  to  the  interlocutory  decree,  by  which  the  cause  was 
referred  to  the  master  to  take  an  account. 

We  submit  that  the  appellant  cannot  now  take  an  objection 
to  that  decree. 

The  nineteenth  rule  expressly  provides,  that  a  decree  founded 
upon  an  order  taking  a  bill  for  confessed,  shall  be  absolute  at 
the  close  of  the  term  at  which  the  decree  is  entered.  If  this 
defendant  (who  admits  that  he  was  actually  cognizant  of  all 
the  proceedings,  and  that  he  intentionally  allowed  them  to 
take  place)  intended  to  object  to  a  direction  given  to  the  mas- 
ter, he  should  have  appeared  and  objected  then,  before  the 
proceedings  were  had  in  the  master's  office.  At  all  events,  he 
might,  and  should,  when  the  master's  report  came  on  for  con- 
firmation, have  taken  his  objection.  Having  suffered  all  these 
opportunities  to  pass,  he  cannot  now,  for  the  first  time,  take, 
the  objection  in  the  appellate  court. 

But  if  this  court  should  think  otherwise,  we  submit  that 
whatever  error  existed  in  the  directions  given  to  the  master, 
it  was  cured  by  the  proceedings  which  actually  took  place. 

The  appellant  rendered  an  account  to  the  master  of  his  re- 
ceipts, and  of  the  allowances  he  claimed.  His  account  of  his 
actual  receipts  was  not  questioned,  and  was  taken  by  the  mas- 
ter as  the  basis  of  his  report.  The  dispute  arose  upon  the 
allowances,  the  principal  items  of  which  were  rents,  fuel,  labor, 
carting,  oil,  and  repairs.  If  the  appellant  had  carried  on  the 
business  of  planing  only,  these  items  would  have  been  capa- 
ble of  being  distinctly  vouched  and  liquidated.  But  in  point 
of  fact,  his  planing  business  was  carried  on  upon  the  same 
premises,  and  by  the  .same  power  and  labor,  which  were  used 
tor  much  other  machinery.  The  expenses  of  the  planing  busi- 
ness were  therefore  not  liquidated  and  distinct  items. 

They  were  necessarily  to  be  arrived  at  only  by  estimates, 
based  on  a  view  of  the  whole  business,  and  of  the  proportionate 
cost  of  this  part  of  it.    The  master,  therefore,  went  into  an 

Digitized  by  VjOOQIC 


202  SUPREME  COURT. 

D$an  r.  Mason  §t  al. 

examination  of  the  entire  cost  of  the  several  items  of  expense, 
and  of  the  just  proportion  of  it  which  belonged  to  the  planing 
business. 

It  is  difficult,  without  a  perusal  of  both  his  reports,  and  of 
the  exceptions  taken  to  them,  and  of  the  decrees  of  the  court 
.thereon,  to  obtain  a  correct  view  of  his  action ;  but  we  submit 
that  such  a  perusal  will  show  that  no  speculative  rule  of  profits 
was  applied  by  him ;  that  estimates  were  not  resorted  to,  save 
in  reference  to  the  expenses  where  they  were  absolutely  neces- 
sary; and  that  the  results  of  the  proceedings  before  him  were 
these — that  the  appellant  was  charged  only  with  what  he  ad- 
mitted he  actually  received,  and  was  allowed  all,  which,  upon 
a  fair  view  of  the  evidence,  it  appeared  he  had  actually  ex- 
pended in  this  part  of  his  business.  By  reference  to  the  items 
stated  by  the  master  at  the  foot  of  page  55,  and  an  examina- 
tion of  the  preceding  part  of  the  report,  in  which  he  shows 
how  he  arrived  at  each  of  those  items,  and  also  by  reference  to 
his  subsequent  report,  p.  98,  as  to  some  of  them  which  he  had 
been  required  to  re-examine,  we  submit  it  appears  that  the 
balance  which  he  reported  was  a  balance  of  actual  profits; 
and  that  therefore  it  became  wholly  immaterial  that  he  might 
have  found  possible  profits.  So  the  appellant  seems  to  have 
considered ;  for  at  no  time,  nor  in  any  form,  did  he  object  that 
possible  profits  had  been  charaed. 

In  McMicken  v.  Perin,  18  How.,  507,  where  a  bill  was  taken 
pro  confessoj  and  at  the  same  term  a  decree  of  reference  was 
made,  it  was  objected  that  the  master  had  not  allowed  to 
the  appellant  the  amount  admitted  by  the  bill  to  be  due  to  him* 
But  as  no  exception  had  been  taken  to  the  master's  report, 
this  court  refused  to  reverse  the  decree.  Certainly,  it  is  not 
more  apparent  on  this  record  than  it  was  on  that,  that  the 
master's  report  is  erroneous ;  and  if  an  exception  was  indis- 
pensable then,  why  not  here  ? 

Mr.  Justice  McLE  AS  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  the  Circuit  Court  for  the  district  of 
Rhode  Island. 

A  bill  was  filed  in  this  case  by  Mason  et  al.,  claiming  to  be 
owners  of  a  territorial  right  to  the  exclusive  use  of  the  Wood- 
worth  patent  for  planing  boards,  charging  the  defendant  with 
using  three  of  the  machines  in  the  city  of  Providence,  in  vio- 
lation of  the  complainant's  right.  The  suit  was  commenced 
the  first  year  of  the  extension  of  that  patent  by  Congress,  and 
the  three  machines  which  were  sought  to  be  enjomed  were 
those  used  during  the  first  extended  term  of  the  patent,  under  a 
license  from  its  owners.  A  preliminary  injunction  was  granted. 

Digitized  by  VjOOQIC 


DECEMBER  TERM,  1857.  208 

than  y.  Ma$on  et  aL 

At  the  June  term,  1851,  of  the  Circuit  Court,  a  decree  pro 
confesso  was  entered  against  the  defendant,  and  he  was  per- 
petually enjoined.  The  case  was  referred  to  a  master,  to  take 
an  account  of  the  profits  or  income  derived  by  the  defendant, 
or  which  by  reasonable  diligence  might  have  oeen  realized  by 
him,  from  the  use  made  of  the  three  machines. 

Exceptions  were  taken  to  the  first  report  of  the  master,  and 
it  was  referred  to  him  again  under  the  same  instructions. 

Before  the  second  report  of  the  master,  a  motion  was  sub- 
mitted to  the  court  by  the  defendant  to  set  aside  the  decree  pro 
confesso,  and  for  leave  to  answer  the  bill,  on  the  ground  that 
the  Supreme  Court  in  the  case  of  Bloomer  v.  McQueen  et  al., 
14  Howard,  539,  had  held,  in  a  case  similar  to  this,  that  the 
licensee's  privilege  continued  under  the  extension  of  the  patent 
by  Congress,  the  same  as  under  prior  extensions ;  but  the  court 
refused  the  motion ;  consequently,  the  appeal  does  not  bring 
before  us  any  question  under  the  last  extension  of  the  patent. 

At  the  November  term,  1854,  the  master  made  Jris  second 
and  final  report,  in  which  he  stated  the  sum  of  $2,566.46  as 
the  amount  of  profits  which  the  defendant,  by  reasonable  dili- 
gence, might  have  derived  from  the  use  made  by  him  of  such 
patented  machines,  and  the  sales  of  the  products  thereof,  during 
the  period  covered  by  the  suit. 

The  decree  was  entered,  on  the  report  of  the  master,  for  the 
estimated  amount  of  profits  which  the  defendant,  with  reason- 
able diligence,  might  have  realized ;  not  what,  in  fact,  he  did 
realize.  This  instruction  was  erroneous.  The  rule  in  such  a 
case  is,  the  amount  of  profits  received  by  the  unlawful  use  of 
the  machines,  as  this,  in  general,  is  the  damage  done  to  the 
owner  of  the  patent.  It  takes  away  the  motive  of  the  infringer 
of  patented  rights,  by  requiring  him  to  pav  the  profits  of  his 
labor  to  the  owner  of  the  patent.  Generally,  this  is  sufficient 
to  protect  the  rights  of  the  owner;  but  where  the  wrong  has 
been  done,  under  aggravated  circumstances,  the  court  has  the 
power,  under  the  statute,  to  punish  it  adequately,  by  an  in- 
crease of  the  damages. 

The  injury  done  is  measured  by  the  supply  of  planed  boards 
thrown  upon  the  market,  which  lessens  so  much  the  de- 
mand. But,  if  the  liability  of  an  infringer  is  to  be  increased 
by  an  estimate  of  the  work  he  might  do,  with  great  diligence, 
he  will  be  more  likely  to  exceed  the  estimate  than  fall  below  it. 
This  policy  would  increase  the  evil  of  the  wrong-doer,  without 
benefit  to  any  one.  In  Livingston  et  al.  v.  Woodworth  et  al.,  15 
How.,  546,  the  true  rule  of  damages  in  such  cases  is  laid  down. 

It  is  contended  the  court  erred  in  refusing  leave  to  the  de- 
fendant to  answer,  on  the  motion  made  at  June  term,  1858. 
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A  motion  to  amend,  or  file  an  answer  after  default,  is  gen 
erally  addressed  to  the  discretion  of  the  court  Under  some 
circumstances,  the  court,  for  the  purposes  of  justice,  will  go 

treat  lengths  in  opening  a  default  and  allowing  a  plea  to  be 
led..  But  this  is  done  or  refused  by  the  court,  in  the  exercise  of 
its  discretion,  which  is  not  subject  to  the  revision  of  this  court. 
In  the  case  before  us,  the  motion  to  file  an  answer  was  not 
made  until  after  the  decree  pro  confesso  had  been  entered,  and 
a  reference  made  to  a  master  for  an  account.  This  was  more 
than  three  years  after  the  bill  was  filed.  Whether  the  Circuit 
Court  refused  the  motion  on  the  ground  of  delay,  or  a  want  of 
merits  in  the  cause  assigned,  does  not  appear;  but  it  is  suf- 
ficient to  aay,  that  on  such  grounds  the  decree  cannot  be  re- 
versed. 

The  motion  to  dismiss  the  complainant's  bill,  upon  proof 
that  they  had  parted  with  all  their  interest  in  the  subject-mat* 
ter  of  the  suit,  was  properly  overruled.  The  allegation  is,  that 
Mason  parted  with  his  title  in  April,  1852,  and  the  account  of 
the  profits  is  brought  down  only  to  the  29th  August,  1851.  The 
right  asserted  in  this  action  was  not  affected  by  the  convey- 
ance of  Mason  to  Baker  &  Smith. 

The  refusal  of  the  Circuit  Court  to  permit  a  supplemental 
bill  to  be  filed  by  Baker  &  Smith,  was,  under  the  circum- 
stances, a  matter  of  discretion  in  the  court;  and  it  affords  no 
ground  for  the  reversal  of  the  decree.  It  i9  not  perceived  what 
interest  these  assignees  could  have  in  a  suit  for  an  infringe- 
ment of  the  patent,  before  their  right  accrued ;  and  any  attempt 
to  make  them  parties,  with  the  view  to  benefit  the  defendants 
in  the  pending  suit,  was  unsustainable. 

For  the  reasons  assigned,  the  decree  for  damages  must  be 
reversed,  at  the  costs  of  the  defendants  in  error,  as  founded  on 
an  erroneous  estimate;  and  the  cause  is  remanded  to  the  Cir- 
cuit Court,  with  instructions  to  enter  a  decree  for  the  amount 
of  the  profits  realized  by  the  defendant  from  the  wrongful  use 
of  the  patent 


-*»  ao4  Jane  Carroll,  Maria  C.  Fitzhugh,  et  al.,  Devisees  op  Daniel 

ijj£g*      Carroll  of  Duddington,  Plaintiffs  in  Error,  v.  Nicholas 

*»«*•     Dorsey,  Noah  Dorsey,  Achsah  Dorsey,  Tristam  S.  Dorset, 

HEIRS  AT  LAW  OF  ALFRED  R.  D0WS0N,  DECEASED. 

Although  an  irregularity  in  the  citation  may  be  cured  by  an  appearance  in  court, 
yet  a  dofect  in  the  writ  of  error,  (each  as  not  naming  a  return  day  for  the  writ,) 
or  an  omission  to  file  a  transcript  of  the  record  at  the  term  next  succeeding  the 
issuing  of  the  writ  or  the  taking  of  the  appeal,  are  fatal  errors,  and  the  case 
must  be  dismissed  for  want  of  jurisdiction. 
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This  caso  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  holden 
in  and  for  the  county  of  Washington. 

A  motion  was  made  to  dismiss  it,  by  Mr.  Bradley  and  Mr. 
Charles  Lee  Jones,  for  the  following  reasons,  viz: 

That  it  is  manifest,  by  the  record  filed  in  this  court  in  the  said 
cause,  that  the  judgment  therein  was  rendered  in  the  Circuit 
Court  of  the  District  of  Columbia,  at  the  October  term  of  said 
court,  in  the  year  1851. 

That  the  appeal  bond  filed  therein  bears  date  the  27th  day 
of  May,  1853;  that  the  recital  of  the  said  bond  sets  out  a  writ 
of  error,  returnable  to  the  term  of  this  court  to  be  holden  on 
the  first  Monday  of  December  then  next  ensuing ;  that  the  said 
bond  was  approved  on  the  17th  day  of  December,  1853,  being 
after  the  return  day  of  said  writ,  as  set  out  in  the  said  bond; 
that  the  citation  and  writ  of  error  were  both  issued  on  the  17th 
dajr  of  December,  1858,  and  the  said  writ  of  error  was  return- 
able to  this  court,  without  designating  to  what  term  the  same 
should  be  returned;  that  the  transcript  of  the  record  of  the 
said  cause  was  not  returned  to  or  filed  in  this  court  until  the 
December  term,  1856. 

And  therefore  they  sav,  for  the  said  irregularities  in  the  said 
proceedings,  patent  on  the  face  of  the  record  of  the  said  cause, 
the  said  cause  ought  to  be  dismissed. 

The  motion  was  opposed  by  Mr.  Coze,  who,  after  explaining 
the  cause  of  the  delay,  contended  that  inasmuch  as  a  general 
appearance  was  entered  at  December  term,  1856,  the  motion 
to  dismiss  now  came  too  late. 

As  a  general  rule,  defects  in  mesne  process  are  cured  by  ap- 
pearance.   (1  Bos.  and  Pul.,  105,  250,  644.) 

In  8  Cranch,  496,  process  had  irregularly  issued,  in  contra- 
vention of  the  express  language  of  a  statute  prescribing  to  whom 
it  should  be  directed.  This  irregularity  was  specially  pleaded 
and  demurred  to.  The  court  unanimously  held  that  the  ap- 
pearance by  attorney  cured  all  irregularity  of  process. 

In  Harrison  v.  Kowan,  1  Peters  C.  C.  B.,  489,  the  true  dis- 
tinction is  taken.  It  is  said  the  eleventh  section  of  the  judi- 
ciary  act,  which  relates  to  the  service  of  process,  is  not  a  denial 
of  jurisdiction,  but  the  grant  of  a  privilege  to  the  defendant  not 
to  be  sued  out  of  the  State  where  he  resides,  which  he  may 
waive  by  a  voluntary  appearance.    (14  Peters,  174,  299.) 

In  3  Dallas,  87,  one  error  alleged  was,  that  a  monition  should 
have  issued;  but  this  court  held,  that  if  this  was  a  defect  in- 
quirable  into  by  it,  it  was  cured  by  appearance.   (8  Wheat,  699.) 
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In  4  Cranch,  180,  it  was  held,  that  where  the  writ  of  error  is 
returned,  although  not  at  the  first  term,  the  appearance  of  de- 
fendant in  error  waives  all  objection  to  the  irregularity. 

In  8  Howard,  693,  McDonogh  v.  Millaudon,  the  party  by 
appearance  and  delay  was  held  to  waive  all  objection;  and  in 
IS  Howard,  Buckingham  v.  McLean,  a  motion  at  a  subsequent 
term  after  appearance  was  held  to  be  too  late. 

As  to  any  irregularity  in  the  form  of  the  writ,  that  at  most 
is  a  mere  clerical  error,  and  cannot  prejudice  the  parties  in  the 
case. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

A  motion  has  been  made  to  dismiss  this  case,  for  want  of 
jurisdiction. 

It  appears  that  an  action  of  ejectment  was  brought  by  the 
plaintiffs  in  error  against  the  defendants,  in  the  Circuit  Court 
of  the  District  of  Columbia,  and  upon  the  trial  the  verdict  and 
judgment  was  for  the  defendants. 

The  particular  day  on  which  the  judgment  was  rendered  is 
not  given ;  but  it  is  stated  as  a  judgment  on  the  third  Monday 
in  October,  in  the  year  1851,  which  it  appears  was  the  first  day 
of  the  term.  But  it  also  appears  that  two  exceptions  were 
taken  at  the  trial  by  the  plaintiffs,  one  dated  the  20th  and  the 
other  the  22d  of  November;  so  that  the  judgment  would  seem 
to  have  been  rendered  a  few  days  before  the  December  torm, 
1851,  of  this  court. 

No  steps  were  taken  to  bring  it  here  for  revision,  until  the 
27th  of  May,  1653,  when  an  appeal  bond  was  approved  by  the 
presiding  judge,  which  recites  that  the  plaintiffe  had  obtained 
a  writ  of  error,  returnable  to  the  next  term  of  this  court,  and 
filed  it  in  the  clerk's  office.  No  such  writ  of  error,  however,  ap- 
pears to  have  been  issued.  A  paper,  purporting  to  be  a  writ  of 
error,  was  issued  after  the  commencement  of  December  term, 
1853;  that  is,  on  the  17th  of  that  month.  This  paper  is  made 
returnable  to  the  Supreme  Court  in  general  terms,  without 
naming  any  day  or  even  any  term  at  which  the  defendants 
were  required  to  appear.  The  transcript  before  us  also  con- 
tains a  citation,  signed  by  the  presiding  judge,  and  the  service 
is  acknowledged  by  the  attorney  for  the  defendants.  But  the 
citation,  like  the  paper  purporting  to  be  a  writ  of  error,  speci- 
fies no  day  or  term  at  which  the  defendants  are  required  to 
appear,  and,  moreover,  is  not  itself  dated. 

No  further  proceedings  were  had,  to  bring  up  the  <5ase, 
until  December  term,  1856,  when  the  record  was  filed  with- 
out any  other  writ  of  error,  bond,  or  citation;  and  at  die 
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same  term  the  defendants,  by  their  counsel,  appeared  in  this 
court. 

It  is  evident,  from  this  statement,  that  the  case  is  not  before 
the  court.  The  act  of  1789,  sec.  22,  requires  that  the  writ  of 
error  should  be  made  returnable  on  a  certain  day,  therein 
named;  and,  indeed,  upon  common-law  principles,  a  certain 
return  day  in  a  writ  of  error  is  essential  to  its  validity.  There 
is  therefore  no  process  by  which  the  case  is  legally  brought 
before  this  court,  and  consequently  we  have  no  jurisdiction 
over  it.  And  if  the  process  was  free  from  exception,  and  if  a 
writ  of  error,  such  as  is  known  and  recognised  by  law,  had 
been  issued  and  filed  in  the  Circuit  Court,  yet  no  transcript 
of  the  record  was  filed  here  until  nearl  v  three  years  afterwards ; 
and  this  court  have  repeatedly  said  that  the  transcript  of  the 
record  must  be  filed  at  the  term  next  succeeding  the  issuing 
of  the  writ  or  the  taking  of  the  appeal,  in  order  to  bring  the 
case  within  the  jurisdiction  of  this  court. 

But  it  is  said,  on  behalf  of  the  plaintiffs  in  error,  that  these  are 
mere  irregularities,  which  were  waived  by  the  general  appear- 
ance at  the  last  term,  and  that  the  motion  at  the  present  term 
is  too  late. 

Undoubtedly  the  appearance  of  the  defendants  at  the  last 
term,  without  making  a  motion  to  dismiss,  cures  the  defect  in 
the  citation.  The  citation  is  nothing  more  than  notice  to  the 
party  to  appear  at  the  time  specified  for  the  return  of  the  writ 
of  error.  And  if  he  appears,  it  shows  that  he  had  notice ;  and 
if  he  makes  no  objection  during  the  first  term  to  the  want  of 
notice,  or  to  any  defect  in  the  citation,  he  must  be  regarded  as 
having  waived  it.  The  citation  is  required  for  his  benefit,  and 
he  may  therefore  waive  it  if  he  thinkB  proper,  and  proceed  to 
trial  in  the  appellate  court.  This  point  was  decided  in  the 
caBe  of  the  United  States  v.Yulee  et  al.,  6  How.,  603;  but 
the  court  at  the  same  time  said  that  the  appearance  did 
not  preclude  the  party  from  afterwards  moving  to  dismiss 
for  the  want  of  jurisdiction,  or  upon  any  other  sufficient 
ground. 

The  same'  point  was  again  decided  in  the  case  of  Bucking- 
ham et  al.  v.  McLean  et  al.,  13  How.,  150,  in  which  the  court 
said  that  a  motion  to  dismiss  for  want  of  a  citation  must  be 
made  at  the  first  term  at  which  the  party  appears,  and  is  too 
late  if  made  at  a  subsequent  term.  But  the  want  of  a  writ  of 
error,  such  as  is  prescribed  by  the  act  of  Congress,  stands  on 
different  ground.  And  in  the  case  of  the  United  States  v. 
Curry,  6  How.,  118,  the  court  held,  that  where  the  power  of  the 
court  to  hear  and  determine  a  case  is  conferred  by  acts  of  Con- 
gress, and  the  same  authority  which  gives  the  jurisdiction  points 
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out  the  manner  in  which  it  shall  be  brought  before  us,  we  have 
no  power  to  dispense  with  the  provisions  of  the  law,  nor  to 
change  or  modify  them. 

Upon  this  ground,  the  case  is  not  legally  before  us,  and  must 
be  dismissed  for  want  of  jurisdiction. 


Edwin  M.  Chaffee,  Trustee  of  Horace  H.  Day,  Plaintiff  in 
Error,  v.  Nathaniel  Hatward.  Horace  H.  IXay,  Plain- 
tiff in  Error,  v.  Nathaniel  Hayward. 

By  the  judiciary  act  of  1789,  no  civil  suit  shall  be  brought  against  an  inhabitant 
of  the  United  States  by  an  original  process  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serring 
the  writ. 

This  provision  of  law  is  not  changed  by  any  subsequent  process  act,  or  by  the  law 
giving  jurisdiction  to  Circuit  Courts  in  patent  cases,  without  regard  to  citizen- 
ship. 

Therefore,  where  a  suit  was  commenced  for  an  infringement  of  a  patent  right,  and 
process  was  served  by  attaching  the  property  of  an  absent  defendant,  this  wag 
not  sufficient  to  give  the  court  jurisdiction. 

The  defect  of  an  irregular  citation  (being  signed  by  the  clerk  of  the  court,  and  not 
by  the  judge  who  allowed  the  writ  of  error)  is  cured  by  an  appearance  in  this 
court;  so  that  a  motion  to  dismiss  the  writ,  when  made  at  the  term  succeeding 
that  at  which  the  appearance  was  entered,  comes  too  late. 

These  cases  were  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Rhode  bland. 

At  an  early  day  of  the  term,  Mr.  Pitman,  counsel  for  the  de- 
fendant in  error,  moved  to  dismiss  the  writs  of  error  upon  the 
ground  stated  below,  and  filed  the  following  affidavit  in  sup- 
port of  the  motion : 

SUPREME  COURT  OF  THE  UNITED  STATES,  NO.  61;  DEC.  TERM,  1857. 

Edwin  M.  Chaffee,  Trustee  of  Horace  H.  Daj,  Plodrdiffxn  Error, 
v.  Nathaniel  Eayward. 

The  defendant  in  error  in  this  cause  moves  that  this  causa 
be  dismissed,  the  citation  herein  having  been  signed  by  the 
clerk  of  the  Circuit  Court,  and  not  by  the  judge,  as  required 
by  law.    By  his  attorney,  Joseih  8.  Pitman. 

I,  Joseph  S.  Pitman,  of  the  city  and  countv  of  Providence, 
and  State  of  Rhode  Island,  4c,  attorney  at  law,  on  oath  say, 
that  I  am  and  have  been  associated  with  Charles  S.  Bradley, 
Esq.,  in  the  defence  of  the  above  cause;  that  he  is  the  junior 
counsel  in  said  cause ;  that  he  left  the  city  of  Providence  for 
Europe  on  the  first  or  second  day  of  December,  1856;  that  we 
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had  no  consultation  respecting  the  management  of  said  cause 
before  his  departure,  Mr.  Bradley  expecting  to  return  by  the 
first  of  March,  1857 ;  that  after  his  departure  I  caused  an  ap- 
pearance to  be  entered  in  said  cause,  and  did  not  file  a  motion 
for  the  dismissal  of  said  cause  at  the  last  term,  because  I  did 
not  wish  to  decide  on  the  expediency  of  that  motion  without 
consultation  with  him;  that  I  expected  he  would  return  in 
season  for  such  consultation,  either  before  the  court  adjourned, 
or  that  I  should  have  opportunity  to  make  that  motion  after 
consultation  with  him  at  an  adjourned  term  of  this  court,  which 
I  supposed  would  be  held  as  at  the  December  term,  1856 ;  that 
to  my  surprise  this  court  adjourned  about  the  seventh  day  of 
March,  and  the  opportunity  was  lost,  as  Mr.  Bradley  did  not 
return  to  this  country  until  the  twenty-fourth  of  March,  1857. 

Joseph  S.  Pitman, 

RHODE  ISLAND  DISTRICT,  n. 

Clerk's  Office,  Circuit  Court  of  the  United  States. 

On  this  nineteenth  day  of  December,  A.  D.  1857,  came  the 
above-named  Joseph  S.  Pitman,  and  made  oath  that  the  fore- 

Eping  statements  are  true.    Before  me. 
seal.]  Witness  my  hand  and  official  seal,  at  Providence. 

Henry  Pitman, 
Clerk  Circuit  Court  U.  &,  JR.  I.  DisL 

Upon  which  motion  Mr.  Chief  Justice  TANEY  delivered 
the  opinion  of  the  court 

In  this  case,  a  judgment  in  favor  of  the  defendant  in  error 
was  rendered  in  the  Circuit  Court  of  the  United  States  for  the 
district  of  Rhode  Island,  at  its  June  term,  1856.  The  plaintiff 
sued  out  a  writ  of  error  on  the  27th  of  October,  1856,  returna- 
ble to  the  December  term  of  this  court  then  next  following; 
bat  the  citation  to  the  defendant  was  signed  by  the  clerk  of 
the  court,  and  not  by  the  judge  who  allowed  the  writ  of  error. 

In  pursuance  of  this  writ  of  error,  the  record  was  filod  here 
and  the  case  docketed  on  the  24th  of  November,  1856;  and  on 
the  4th  of  December  the  defendant  appeared  by  counsel  in 
this  court 

A  motion  has  been  made  at  the  present  term  to  dismiss  the 
case,  because  the  citation  is  signed  oy  the  clerk  and  not  by  the 
judge. 

The  citation  is,  undoubtedly  irregular  in  this  respect,  and 
the  defendant  in  error  was  not  bound  to  appear  under  it  And 
if  a  motion  had  been  made  at  the  last  term,  within  *  reasona- 
ble time,  to  dismiss  the  case  upon  this  ground,  it  would  Jiave 
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been  dismissed.  But  the  appearance  of  the  party  in  this  court, 
without  making  a  motion  to  dismiss  during  the  first  term,  is 
a  waiver  of  any  irregularity  in  the  citation,  and  is  an  admis- 
sion that  he  has  received  notice  to  appear  to  the  writ  of  error. 
This  point  was  decided  in  the  Cases  of  McDonogh  v.  Millau- 
don,  3  How.,  693;  United  States  c.  Tulee,  6  How.,  605;  and 
Buckingham  et  sA.  v.  McLean  et  al.,  13  How.,  150.  And  these 
cases  have  been  recognised  and  affirmed  in  the  case  of  Carroll 
et  al.  v.  Dorsey  et  al.,  decided  at  the  present  term. 

Indeed,  any  other  rule  would  be  unjust  to  a  plaintiff  in  error, 
and  is  not  required  for  the  protection  of  the  defendant.  The 
latter  is  not  bound  to  appear,  unless  he  is  legally  cited,  except 
for  the  purpose  of  moving  to  dismiss.    He  knows,  or  must  be 

E resumed  to  know,  whether  the  notice  Which  the  law  requires 
as  been  served  on  him  or  not.  And  if  the  objection  is  made 
at  the  first  term,  the  plaintiff,  by  a  new  writ  and  proper  cita- 
tion, might  bring  up  the  case  to  the  succeeding  term.  But  if 
the  defendant  does  not,  by  motion  at  the  first  term,  apprise 
him  of  the  irregularity  of  his  proceeding  in  this  respect,  and 
of  his  intention  to  take  advantage  of  it,  the  plaintiff  is  put  off 
his  guard  by  the  defendant's  appearance ;  and  if  the  motion  is 
permitted  at  the  second  term,  he  will  be  delayed  an  entire 
year  in  the  prosecution  of  his  suit,  whenever  it  is  the  interest 
of  a  defendant  in  error  to  delay  and  harass  his  adversary. 

An  affidavit  has  been  filed  by  one  of  the  counsel  for  the  de- 
fendant in  error,  stating  that  he  is  the  junior  counsel  in  the 
case,  and  that  he  did  not  make  the  motion  at  the  last  term, 
because  the  senior  counsel  was  absent  in  Europe,  and  the 
deponent  did  not  wish  to  decide  on  the  expediency  of  the  mo- 
tion to  dismiss  without  consulting  him;  that  he  expected  him 
to  return  before  the  term  ended,  but  the  court  adjourned  sooner 
than  he  anticipated,  and  the  senior  counsel  did  not  return  until 
the  court  had  finally  adjourned  to  the  next  term. 

The  facts  stated  in  this  affidavit  cannot  influence  the  decis- 
ion of  the  motion.  The  absence  of  one  or  of  all  the  counsel 
employed  by  one  party,  in  pursuit  of  other  business,  furnishes 
no  ground  for  delaying  a  case  in  this  court,  without  the  con- 
sent of  the  adverse  party. 

The  motion  comes  too  late,  and  is  therefore  overruled. 

DAT       i 

v.         I  No.  52. 

Hl.TWi.ED.  J 

The  motion  to  dismiss  in  this  case  stands  on  the  same  ground 
with  that  of  Chaffee,  trustee  of  Day,  v.  Hayward,  just  dis- 
posed of;  and  must,  for  the  reasons  assigned  in  that  case,  be 
also  overruled. 
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When  the  case  came  up  for  argument,  it  was  submitted  on 
printed  argument  by  Mr.  jenckes  for  the  plaintiff  in  error,  and 
argued  orally  by  Mr.  Bradley  and  Mr.  Pitman  for  the  defend- 
ant. 

Mr.  Jenckes  made  the  following  points : 

Point  I.  The  Circnit  Court  for  the  district  of  Rhode  Island, 
having  jurisdiction  of  the  subject-matter,  may  issue  its  process 
in  the  same  form,  and  the  process  itself  may  be  served  in  the 
same  manner,  as  process  issuing  from  the  Supreme  Court  of 
that  State  for  any  cause  of  action  within  its  common-law  juris- 
diction.. (Process  Act  of  May  8th,  1792,  sec.  2,  Stat,  at  L., 
1,276.) 

If  the  service  was  good  by  the  laws  of  that  State  as  they 
were  at  the  date  of  the  passage  of  the  process  act,  then  it  is 
good  under  the  laws  of  the  United  States. 

1.  The  form  of  the  writs  in  these  cases  and  the  modes  of 
proceedings  to  bring-  the  defendant  before  the  court,  were 
strictly  in  accordance  with  the  law  of  Rhode  Island.  (Public 
Laws  of  Rhode  Island,  Digest  of  1844,  pp.  110,  118, 115.) 

The  statute  law  of  Rhode  Island  regulating  attachments  on 
original  writ  was  the  same  in  1789  as  in  1855.  (See  Digest  of 
1767,  p.  12 ;  Digest  of  1798,  p.  201.)  In  all  the  statutes  author- 
izing attachments  of  personal  property,  the  same  provision  is 
found  which  is  contained  in  the  Digest  of  1844,  p.  113,  sec.  8: 
"  When  any  attachment  is  made  in  manner  aforesaid,  the  samq 
shall  be  sufficient  to  bring  the  cause  to  trial."  Neither  in  the 
case  of  attachment  of  personal  property,  nor  of  real  estate,  (p. 
115,  sec.  11,).  is  there  any  provision  made  for  personal  service  on 
the  defendant.  In  the  case  of  personal  estate,  a  copy  of  the 
writ  must  be  left  at  the  defendant's  usual  place  of  abode,  (p. 
118,  sec.  3,)  and,  in  the  case  of  real  estate,  with  the  person  in  pos- 
session of  the  land,  and  with  the  clerk  of  the  town  where  the 
land  lies,  (p.  115,  sec.  11.)  Such  service  (sec.  8,  p.  118)  is  express- 
ly declared  sufficient  to  bring  the  cause  to  trial.  In  case  of 
real  estate,  the  execution  runs  against  the  property  attached, 
(sec.  11,  p.  115.) 

2.  The  above-cited  statutes  of  Rhode  Island  show  that  the 
.  service  of  the  process  in  a  case  in  the  Supreme  Court  of  that 

State,  made  in  the  same  manner  as  in  this  case,  would  have 
been  sufficient  to  cpmpel  the  attendance  of  tjie  defendant, 
for  the  purpose  of  giving  that  court  jurisdiction  of  the  cause, 
and  to  form  the  basis  of  a  judgment  by  default  in  case  of  his 
non-appearance. 

Point  II.  The  eleventh  section  of  the  judiciary  act  of  1789 
does  not  prohibit  the  taking  of  jurisdiction  over  this  cause. 
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The  provisions  of  that  section  apply  to  the  cases  of  jurisdic- 
tion founded  on  the  citizenship  of  the  parties.  There  is  no 
reference  in  that  section  to  suits  at  common  law  in  which  the 
Circuit  Courts  have  jurisdiction  over  the  parties  by  reason  of 
their  exclusive  jurisdiction  over  the  subject-matter.  Most  of 
che  cases  decided  under  that  statute  were  cases  where  the  ju- 
risdiction depended  solely  on  the  citizenship  of  the  parties,  and 
were  within  the  letter  of  the  prohibition.  (Picquet  v.  Swan,  5 
Mason,  561;  Richmond  v.  Dreyfous,  1  Sumner,  131;  Toland 
v.  Sprague,  12  Peters,  300.) 

The  case  of  Day  p.  The  Newark  India  Rubber  Manufacture 
ing  Company,  1  Blatchford,  628,  was  rightly  decided,  inasmuch 
as  the  mode  of  proceeding  adopted  in  the  commencement 
of  that  suit  had  not  been  adopted  by  the  Circuit  Court  in 
New  York;  and  it  is  submitted  that  it  was  not  necessary  to 
construe  the  eleventh  section  of  the  judiciary  act  as  extending 
to  a  class  of  cases  not  referred  to  in  that  statute,  and  in  which 
the  jurisdiction  does  not  depend  on  citizenship. 

It  is  submitted  that  the  Circuit  Court  in  Rhode  Island  takes 
jurisdiction  of  cases  under  the  patent  laws,  in  the  same  man- 
ner that  the  Supreme  Court  of  that  State  takes  jurisdiction  of 
any  transitory  action,  and  may  use  the  same  process  to  com- 
pel the  appearance  of  the  defendant,  that  could  have  been 
used  by  the  State  court  at  the  date  of  the  passage  of  the  pro- 
cess, act. 

An  objection  to  this  view,  taken  by  Mr.  Justice  Story  in 
Picquet  v.  Swan,  is,  that  the  process  act  was  not  intended  to 
enlarge  the  jurisdiction  of  the  Circuit  Courts  as  defined  by  the 
judiciary  act  This  objection  is  not  tenable  in  a  patent  cause, 
because  the  jurisdiction  of  the  court  is  enlarged  by  the  patent 
laws,  and  the  process  acts  are  to  be  applied  lor  the  purpose  of 
carrying  into  effect  the  jurisdiction  so  conferred,  as  well  as  that 
founded  on  citizenship. 

Print  III.  This  is  a  case  of  attachment  of  specific  property, 
real  and  personal,  which,  by  the  Rhode  Island  statute  at  the 
date  of  the  process  act,  is  made  a  sufficient  service  to  bring  the 
cause  to  trial,  and  therein  differs  from  all  the  cases  decided 
under  the  eleventh  section  of  the  judiciary  act,  which  were 
eases  of  foreign  attachment  In  Picquet  v.  Swan  there  was  an 
attempt  to  attach  the  real  estate  of  the  defendant,  but  this  at- 
tempted service  was  declared,  by  Judge  Story,  "  defective  and 
nugatory."  The  statute  of  Rhode  Bland  in  effect  declares 
that  a  defendant  is  to  be  found  in  that  State  for  the  purposes 
of  the  jurisdiction  of  its  courts,  by  his  visible  personal  ana  real 
property,  which  can  be  seized  and  levied  on  by  the  sheriff 
The  decisions  of  the  courts  of  the  United  States,  in  cases  where 
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the  jurisdiction  rests  exclusively  on  citizenship,  declare  that  a 
defendant  is  not  found  in  a  district  where  one  of  his  debtors 
resides.    There  is  no  conflict  in  maintaining  both  propositions. 

If  specific  property  cannot  be  attached  when  the  owner  re- 
sides out  of  tne  district,  then  an  assignee  under  the  bankrupt 
laws  would  be  deprived  of  his  remedy  against  a  debtor  of  the 
bankrupt,  in  the  Circuit  Court  of  the  district  where  his  property 
might  be  found,  although  that  court  has  jurisdiction  of  the 
subject-matter  of  the  suit. 

So,  also,  it  would  be  impossible  to  commence  a  suit  at  law 
against  an  American  residing  abroad,  for  infringing  a  patent 
for  a  product  by  sales  in  this  country,  although  he  might  have 
here  warehouses  full  of  goods. 

Paint  IV.  If  the  dictum  in  Toland  v.  Bprague,  "that  even 
in  case  of  a  person  being-amenable  to  process  in  personam,  an 
attachment  against  his  property  cannot  be  issued  against  him, 
except  as  a  part  of  or  together  with  process  to  be  served  upon 
his  person,"  is  to  be  established  as  a  rule  for  the  service  of 
process  from  the  courts  of  the  United  States  in  all  cases,  then 
it  is  not  possible  to  obtain  security  for  a  debt  by  attachment 
on  original  process  from  the  Circuit  Court  in  tne  district  of 
Rhode  Island. 

An  attachment  cannot  be  made  on  original  writ,  if  the  debtor 
be  within  the  marshal's  precinct.  Ho  can  attach  goods  and 
chattels  only  when  he  "cannot  find  the  body  of  the  defendant 
within  his  precinct,"  (Dig.  of  1844,  p.  113,  sec.  8;)  and  real 
estate  can  be  attached  only  when  "  the  defendant's  body  or  peiv 
sonal  estate  cannot  be  found  within  the  State,"  (p.  115,  sec.  11 ; 
Dig.  of  1857,  pp.  488,  489,  sees.  4,  5,  15.)  No  provision  is 
made  in  either  case  for  personal  service  on  the  defendant  A 
copy  of  the  writ  is  to  be  left  at  his  last  and  usual  place  of 
abode,  if  he  has  any  in  the  State,  and,  if  not,  notice  is  to  be 
given  by  advertisement.  But  the  form  of  the  writ  is  such  that 
if  personal  service  can  be  made,  no  attachment  can  be  made, 
and,  when  an  attachment  is  made,  no  personal  service  is  re- 
quired or  expected. 

Many  judgments  have  been  rendered  in  the  Circuit  Court  of 
Rhode  Island,  in  suits  commenced  by  attachment  against  citi- 
zens of  Rhode  Island  who  have  been  absent,  in  the  belief  that 
the  process  of  that  court  was  to  be  served  like  the  process  of  the 
State  courts,  and  with  like  effect  Property  has  been  sold, 
and  tides  to  real  estate  have  passed,  upon  sales  made  on  exe- 
cutions issued  on  judgments  obtained  by  default  A  decision 
against  the  validity  of  such  attachments  would  not  -only  un- 
settle the  titles  to  property  thus  acquired,  but  would  deprive 
suitors  in  the  Circuit  Court  of  the  United  States  for  that  die- 
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trict  of  the  most  valuable  portion  of  their  remedial  process 
against  their  debtors. " 

The  counsel  for  the  defendant  in  error  referred  to  the  follow* 
inff  authorities: 

No  civil  suit  can  be  brought  in  a  Circuit  Court  against  the 
defendant  in  any  district  whereof  he  is  not  an  inhabitant,  or  is 
not  found  at  the- date  of  the  alleged  service  of  the  writ  (Ju- 
diciary act  of  1789,  see.  11,  Stat  at  Large,  vol.  1,  p.  79 ;  Hoi- 
lingsworth  v.  Adams,  2  Dallas,  896 ;  Pollard  v.  D wight,  4  Cranch, 
424 ;  Picquet  v.  Swan,  5  Mason,  86, 48, 50 ;  Richmond  v.  Drey- 
fous,  1  Sumner,  181, 182;  Harrison  et  al.  v.  Rowan  et  ux.,  1 
Pet  C.  C.  R.,  489;  Toland  v.  Sprague,  12  Pet,  300, 828,  880; 
Com.  and  R:  R.  Bank  of  Vicksburg  v.  Slocumb  et  al.,  14  Pet, 
60;  Levy  v.  Fitzpatrick,  15  Pet,  171;  Louisville  R.  R.  Co.  v. 
Letson,  2  How.,  556, 557 ;  Herndon  v.  Ridgway,  17  How.,  424; 
Sadtier  »  Fallon,  2  Curtis,  579,  581.) 

The  law  has  been  equally  well  settled  in  relation  to  service 
of  process  in  patent  suits.  (Horace  H.  Day  v.  The  Newark 
India  Rubber  Manufacturing  Co.,  1  Blatch.,  629;  Saddler  et 
al.  9.  Hudson  et  al.,  2  Curtis,  6.) 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

The  question  of  law  decided  below,  and  which  we  are  called 
on  to  revise,  arises  on  the  following  facts:  On  the  twenty-sec- 
ond day  of  October,  1855,  the  plaintiff  in  error  sued  out  a  writ 
in  the  Circuit  Court  of  the  United  States  for  the  Rhode  Island 
district,  against  Nathaniel  Hayward,  styling  him  as  "of  Col- 
chester, in  the  State  of  Connecticut,  commorant  of  Providence, 
in  the  State  of  Rhode  Island,"  for  the  recovery  of  damages 
alleged  to  have  been  sustained  by  the  plaintiff  in  error,  by 
reason  of  an  alleged  infringement  of  a  patent  right  claimed  by 
said  plaintiff 

On  the  same  day,  the  marshal  of  the  Rhode  Island  district 
made  return  on  the  writ,  that  "for  want  of  the  body  of  the 
within  defendant  to  be  by  me  found  within  my  district,  I  have  . 
attached,"  4c,  (enumerating  certain  real  estate  lying  in  the  city 
of  Providence,  in  the  State  of  Rhode  Island,)  and  a  still  further 
return  of  having  made  further  service  of  the  writ,  by  attaching 
all  the  personal  estate  of  the  defendant  in  the  India  rubber  fac- 
tory of  Hartshorn  4  Co.,  and  in  the  store  or  warehouse  No.  7, 
Dprrance  street  stores,  4c,  and  "have  left  true  and  attested 
copies  of  this  writ,  with  my  doings  thereon,  with  the  city  clerk 
of  the  city  of  Providence,  and  with  John  Sweet  and  William 
E.  Himes,  they  being  in  possession  of  the  premises,  the  defend- 
ant having  no  known  place  of  abode  within  my  district" 

At  the  November  term  of  the  court,  a  declaration  was  filed, 
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containing  the  allegations  of  citizenship  of  the  plaintiff  and  de- 
fendant, and  that  the  defendant  was  commorant  of  Providence, 
as  in  the  writ;  and  at  the  same  term  the  defendant,  in  his  owfc 
proper  person,  pleaded  to  the  jurisdiction  of  the  court,  that  he 
was  at  the  time  of  the  pretended  service  of  the  writ,  and  is,  an 
inhabitant  of  the  district  of  Connecticut,  and  not  an  inhabitant 
of  the  district  of  Rhode  Island,  nor  was  he  at  the  time  of  the 
pretended  service  of  the  writ  within  the  district  of  Rhode  Isl- 
and; praying  the  judgment  of  the  court,  whether  it  can  or  will 
take  cognizance  of  the  action  against  him. 

To  this  plea  the  plaintiff,  by  his  attorney,  filed  a  general 
demurrer,  on  which  the  cause  was  heard,  and  at  the  June  term 
the  court  overruled  the  demurrer  and  dismissed  the  case  for 
want  of  jurisdiction;  upon  which^  the  plaintiff  sued  out  a  writ 
of  error, 

^  By  the  eleventh  section  of  the  judiciary  act  of  1789,  it  is  pro- 
vided, "That  no  civil  suit  in  a  Circuit  or  District  Court  snail 
be  brought  against  an  inhabitant  of  the  United  States  by  any 
original  process  in  any  other  district  than  that  whereof  he  is 
an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ" 

It  has  been  several  times  held  by  this  court  as  the  true  con- 
struction of  the  foregoing  section,  that  jurisdiction  of  the  per- 
son of  a  defendant,  (who  is  an  inhabitant  of  another  State,)  can 
only  be  obtained,  in  a  civil  action,  by  service  of  process  on  his 
person,  within  the  district  where  the  suit  is  instituted;  and 
that  no  jurisdiction  can  be  acquired  by  attaching  property  of  a 
non-resident  defendant,  pursuant  to  a  State  attachment  law. 
The  doctrine  announced  to  this  effect,  in  the  case  of  Toland  t>. 
Bjprague,  in  1888,  (12  Peters,  827,)  has  been  uniformly  followed 
since,  both  by  this  court  and  at  the  circuits.  (15  Pet,  171 ;  17 
How.,  424.) 

It  is  insisted,  however,  for  the  plaintiff  that  these  rulings 
were  had  in  cases  arising  where  the  jurisdiction  depended  on 
citizenship ;  whereas,  here  the  suit  is  rounded  on  an  act  of  Con- 
gress conferring  jurisdiction  on  the  Circuit  Courts  of  the  United 
States  in  suits  by  inventors  against  those  who  infringe  their 
lettere  patent,  including  all  cases,  both  at  law  and  in  equity, 
arising  under  the  patent  laws,  without  regard  to  citizenship  of 
the  parties  or  the  amount  in  controversy,  and  therefore  the 
eleventh  section  of  the  judiciary  act  does  not  apply,  but  the 
process  acts  of  the  State  where  the  suit  is  brought  must  govern ; 
and  that  the  act  of  Congress  of  May  8th,  1792,  so  declares. 

The  second  section  of  that  *ct  provides,  that  the  forms  and 
modes  of  proceeding  in  suits  at  common  law  shall  be  the  same 
as  are  now  used  in  the  Federal  courts,  respectively,  pursuant 
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to  the  act  of  1789,  ch.  21,  known  as  the  process  act  of  that 
year. 

This  act  (sec.  2)  declares,  that  until  further  provision  shall 
be  made,  and  except  where  by  this  act  "or  other  statutes  of  the 
United  States  is  otherwise  provided,"  the  forms  of  writs  and  exe- 
cutions, and  modes  of  process  in  suits  at  common  law,  shall  be 
the  same  in  each  State,  respectively,  as  are  now  used  or  allowed 
,  in  the  Supreme  Court  of  the  same.  This  was  to  be  the  mode 
of  process,  unless  provision  had  been  made  by  Congress;  and, 
to  the  extent  that  Congress  had  provided,  the  State  laws  should 
not  operate. 

Now,  the  only  statute  of  the  United  States  then  existing,  reg- 
ulating practice,  was  the  judiciary  act  of  1789,  (ch.  20,)  which 
is  above  recited.  The  eleventh  section  is  excepted  out  of  and 
stands  unaffected  by  the  subsequent  process  acts,  and  is  as 
applicable  in  this  case  as  it  was  to  those  where  jurisdiction  de- 
pended on  citizenship.  It  applies  in  its  terms  to  all  civil  suits; 
it  makes  no  exception,  nor  can  the  courts  of  justice  make 
anv. 

The  judicial  power  extends  to  all  cases  in  law  and  equity 
arising  under  the  Constitution  and  laws  of  the  United  States, 
and  it  is  pursuant  to  this  clause  of  the  Constitution  that  the 
United  States  courts  are  vested  with  power  to  execute  the 
laws  respecting  inventors  and  patented  inventions ;  but  where 
suits  are  to  be  Drought  is  left  to  the  general  law:  to  wit,  to  the 
eleyenth  section  of  the  judiciary  act,  which  requires  personal 
service  of  process,  within  the  district  where  the  suit  is  brought, 
if  thea  defendant  be  an  inhabitant  of  another  State. 

This  case,  and  that  of  Day  against  Hay  ward,  depend  on  the 
same  grounds  of  jurisdiction,  and  were  both  correctly  decided 
in  the  Circuit  Court;  and  the  judgment  in  each  is  affirmed. 


Horace  H.  Day,  Appellant,  v.  The  Union  India  Rubber 

Company. 

The  party  defendants  in  the  present  suit  have  as  mnch  right  to  manufacture  vari- 
ous articles  of  India  rubber  under  Chaffee's  patent,  as  the  licensees  in  the  case 
of  Hartshorn  •.  Day,  19  How. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York. 
The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Clarence  A.  Seward  and  Mr.  Jetockes  for 
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the  appellant,  and  by  Mr.  Naya  for  the  appellees,  upon  winch 
ode  there  was  also  a  brief  by  Mr.  Staples. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 

United  States  for  the  southern  district  of  New  York. 
The  bill  was  filed  in  the  court  below  by  Day,  as  assignee  of 

the  patent  of  Edwin  M.  Chaffee,  for  a  new  improvement  in 

Jreparing  and  applying  India  rubber  to  cloth,  &c,  dated  this 
1st  August,  1886,  and  renewed  for  seven  years  from  the  81st 
August,  1850,  against  the  defendants,  for  an  alleged  infringe* 
ment  during  the  running  of  the  renewed  term. 

The  questions  involved  in  the  case  are,  substantially,  the 
same  as  those  presented  and  decided  in  the  case  of  Hartshorn 
et  al.  v.  Day,  at  the  last  term,  and  reported  in  19  How.,  p.  211* 
That  was  an  action  at  law,  brought  by  the  same  plaintiff 
upon  this  patent,  against  the  defendants,  who  were  licensees 
under  Charles  Goodyear,  for  the  manufacture  of  India  rubber 
boots  and  shoes.  The  defendants  in  the  present  case  are 
licensees  under  Goodyear,  for  the  manufacture  of  India  rub- 
ber cloth  for  various  purposes.  In  both  cases,  the  right  to 
manufacture  the  article  rested  upon  the  authority  of  Goodydar 
to  grant  the  license,  as  derived  from  Chaffee,  the  patentee. 

The  court  held,  in  the  case  of  Hartshorn  et  al.  v.  Day,  that 
under  the  agreement  of  the  6th  September,  1850?  between 
Chaffee,  the  patentee,  and  William  Judson,  the  entire  owner* 
ship  in  the  patent,  legal  and  equitable,  passed  to  Judson,  for 
the  benefit  of  Goodyear  and  those  holding  rights  under  him, 
and  on  that  ground  decided  in  favor  of  the  licensees. 

Now,  in  this  case  the  licenses  under  Goodvear  to  manufac- 
ture cloth  of  the  description  claimed  are  as  broad  and  ample 
as  were  those  to  the  defendants  in  the  case  just  mentioned. 
Goodyear  became  the  sole  owner  of  the  patent  of  Chaffee  as 
early  as  28th  June,  1844,  and  on  the  18th  July  following  gave 
a  license  to  the  Naugatuck  India  Rubber  Company,  to  manu- 
facture cloths,  with  certain  exceptions,  under  all  his  patents-* 
those  in  which  he  was'  then  interested  or  in  which  he  might 
thereafter  be  interested,  issued  or  to  be  issued— and,  also,  in 
.  all  renewals  of  patents.  He  also  gave  a  like  extensive  license, 
on  the  28th  of  March,  1847,  to  W7E.  k  John  Rider,  for  manu- 
facturing of  ships'  letter  and  mail  bags;  and  in  February  of 
the  same  year,  a  similar  license  to  manufacture  wearing  ap- 
parel, to.,  to  Jonathan  Trotter;  and  on  the  1st  July,  1848, 
one  to  Trotter  and  W.  Rider  &  Brother,  for  the  manufacture 
of  army  and  navy  equipments,  sheet  rubber,  4c.  All  these 
various  licenses  afterwards  became  consolidated  in  the  Union 
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India  Rubber  Company,  the  defendants  in  this  suit,  and  pre- 
sent therefore  a  complete  defence  to  tfce  suit,  if  Goodyear  was 
the  true  owner  of  the  Chaffee  renewed  patent  And  this,  as 
we  have  seen,  has  already  been  held  in  tne  case  of  Hartshorn 
r»  Dajr. 

Besides,  in  the  agreement  of  the  5th  September,  1850,  be- 
tween Chaffee  and  Judson,  it  is  expressly  stated  that  the  patent 
was  conveyed  to  the  latter,  to  secure  it  for  the  benefit  of  Good- 
year and  those  holding  rights  to  use  it  under  and  in  connection 
with  his  licenses;  and  Judson  was  also  directed  to  hold  it  for 
their  benefit 

The  license  of  the  defendants  therefore,  in  this  case,  stands 
upon  two  grounds,  either  of  which  would  seem  to  constitute  a 
sufficient  defence  to  the  suit  for  infringement:  First,  authority 
from  Goodyear,  the  owner  of  the  renewed  term  of  the  patent; 
and  second,  the  express  recognition  of  Chaffee,  the  patentee, 
of  the  right  of  these  parties  as  licensees  of  Goodyear  to  use 
the  improvement  And  we  may  add  to  these  grounds  of  de- 
fence, that  upon  the  interpretation  of  the  court  in  the  case  of 
Hartshorn  v.  Day,  of  the  several  agreements  relating  to  this 
patent,  and  especially  that  of  5th  September,  1850,  Day  took 
no  interest  in  it  under  the  assignment  of  Chaffee  of  1st  July, 
1853,  he  having  previous  to  that  time  parted  with  all  his  in- 
terest for  .the  benefit  of  Goodyear  and  his  licensees. 

Some  evidence  has  been  given  in  the  case  for  the  purpose 
Of  showing  that  the  agreement  of  5th  September  was  not  sealed 
at  the  time  of  its  execution,  and  that  the  seal  must  have  been 
annexed  afterwards  without  any  authority.  But  it  is  too  slight 
and  uncertain  to  be  entitled  to  auv  weight 

It  has  also  been  insisted  that  this  instrument  was  procured 
by  fraud  from  Chaffee,  through  the  contrivance  of  Judson. 
But  the  evidence  relied  on  is  very  general  and  unsatisfactory; 
and,  besides,  it  is  too  late  to  set  up  any  such  ground  of  defence 
after  Chaffee  himself  has  carried  tne  agreement  into  execution, 
and  acted  under  it,  receiving  its  benefits  for  some  three  years. 
And  what  is  remarkable  on  this  point,  he  is  the  chief  witness 
to  make  out  the  alleged  fraud. 

It  has  also  been  urged  that  the  licensees  have  not  contrib- 
uted to  the  fund  for  paying  the  expenses  of  the  renewal  of  the 
patent  But  this  is  a  matter  in  which  Chaffee  had  no  interest 
tie  has  taken  the  indemnity  of  Judson  against  these  expenses. 
The  licensees  were  never  liable  to  him  for  them. 

Without  pursuing  the  examination  further,  we  are  entirely 
satisfied,  for  the  reasons  above  stated,  that  the  decree  below  is 
right,  and  should  be  affirmed. 
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Jacob  TJ.  Paynb,  J.  P.  Harrison,  and  Gborgb  W.  Hunting- 
don, COMMERCIAL  PARTNERS,  UNDEB  THE  NAME  AND  FIRM  Of 

Payne  k  Harrison,  Intebyenors,  Plaintiffs  in  Error,  v. 
Jonathan  J.  Nilbs,  Jambs  M.  Nilbs,  Lbandbr  H.  Cobby, 
and  Stephen  Allbn,  partners,  doing  business  under  the 
name  and  style  of  Nixes  &  Co.,  Plaintiffs,  and  William 
A.  Broadwell,  syndic  of  Andrew  Knox,  deceased,  Defend- 
ant, 

No  one  can  bring  up,  as  plaintiff  in  a  writ  of  error,  the  judgment  of  an  inferior 
court  to  a  superior  one,  unless  he  was  %  party  to  the  judgment  in  the  court  be- 
low; nor  can  any  one  be  made  a  defendant  in  the  writ  of  error  who  was  not  a 
part j  to  the  judgment  in  the  inferior  court. 

Therefore!  where  there  was  a  judgment  in  the  court  below,  and  certain  persons 
intervened,  whose  petition  for  intervention  was  dismissed,  they  have  no  right  to 
sue  out  a  writ  of  error  from  the  judgment  to  which  they  were  not  parties;  nor 
was  any  process,  upon  their  intervention,  served  upon  the  original  defendant 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  eastern  district  of 
Louisiana. 

As  originally  brought,  the  suit  was  Biles  k  Co.  v.  Knox,  and 
the  circumstances  which  led  to  the  change  of  title  are  stated 
in  the  opinion  of  the  court 

On  the  8th  of  February,  1856,  the  Circuit  Court  dismissed 
the  intervention,  with  costs,  when  the  intervenors  sued  out  a 
writ  of  error,  and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Chilton  for  the  plaintiffs  in  error,  and 
by  Mr.  Benjamin  for  the  defendant.  There  were  also  briefs  of 
Mr.  Chilton  and  Mr.  Davidge  for  the  plaintiffs  in  error,  and  Mr. 
Pike  for  the  defendant. 

Mr.  Benjamin  thus  noticed  the  point  upon  which  the  decision 
of  the  court  turned : 

1st.  The  writ  of  error  must  be  dismissed.  There  is  no  such 
record  as  is  required  by  the  eleventh  and  thirty-first  rules  of 
the  court.  There  is  nothing  but  a  petition  of  intervention, 
and  an  agreed  statement  of  facts  without  any  date,  but  which 
seems  to  have  been  made  up  after  the  new  trial  was  refused; 
no  answer,  no  pleadings,  no  bill  of  exceptions.  (Keene  v. 
Whitaker,  13  Pet.,  459;  Curtis  v.  Petitpain,  18  How.,  110.) 

2d.  The  judgment  appealed  from  is  one  of  which  this  court 
has  no  Jurisdiction;  the  writ  ought  to  be  dismissed.  (Bayard 
v.  Lombard,  9  How.,  550;   Curtis  v.  Petitpain,  18  How.,  110.) 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 
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This  case  is  brought  here  by  a  writ  of  error  directed  to  the 
Circuit  Court  for  the  eastern  district  of  Louisiana. 

It  appears  by  the  transcript,  that  Niles  &  Co.,  citizens  of 
Ohio,  brought  suit  in  the  Circuit  Court  against  Andrew  Knox, 
of  Louisiana,  for  the  price  of  certain  machinery  furnished  to 
the  latter  for  the  use  of  his  plantation.  They  claimed  the 
vendor's  privilege  on  the  articles  sold,  which  were  still  in  pos- 
session of  the  vendee.  The  suit  was  instituted  on  the  21st  of 
February,  1855,  and  on  the  17th  of  April,  1855,  a  decree  was 
rendered  in  favor  of  the  plaintiff  for  two  thousand  six  hundred 
and  eighty-six  dollars  and  sixty-nine  cents,  with  interest,  and 
with  the  vendor's  privilege  on. the  machinery. 

On  the  19th  of  March,  1855,  Payne  &  Harrison,  the  plaintiffs 
in  error,  citizens  of  Louisiana,  filed  in  the  Circuit  Court  a  pe- 
tition of  intervention  in  the  above-mentioned  suit,  alleging 
that  Knox  was  indebted  to  them  in  a  large  sum  of  money,  for 
which  they  held  a  mortgage  on  the  plantation  on  which  the 
machinery  in  question  was  erected ;  and  claiming  that  their 
right  by  virtue  of  this  mortgage  was  superior  to  the  vendor's 
lien  of  Niles  &  Co.,  and  prayed  a  citation  for  Niles  &  Co. ; 
but  did  not  pray  for  any  process  against  Knox.  Nor  does  the 
record  show  that  he  ever  voluntarily  appeared  to  or  answered 
this  petition.  And  on  the*  8th  of  February,  1856,  it  was  by 
the  judgment  of  the  Circuit  Court  finally  dismissed,  with 
costs. 

A  statement  of  facts  was  afterwards  agreed  on  between  the 
counsel  for  Niles  &  Co.  and  the  counsel  lor  Payne  &  Harrison, 
which  is  set  forth  in  the  transcript,  but  it  does  not  appear  that 
Knox  assented  to  it,  or  indeed  had  any  knowledge  of  it. 

Afterwards,  on  the  18th  of  February,  1856,  the  counsel  for 
Payne  &  Harrison  represented  to  the  court  that  Knox  had  died 
after  the  suit  on  their  intervention  was  instituted,  and  that  no 
one  had  qualified  as  his  executor  or  administrator,  and  that 
there  was  no  representative  of  his  estate,  except  William  A. 
Broadwell,  of  New  Orleans,  who  was  the  duly-appointed  and 

n'ified  syndic  of  said  Knox ;  and  thereupon  moved  the  court 
the  said  Broadwell  be  made  a  party  to  the  cause,  which 
was  accordingly  ordered  by  the  court,  and  a  copy  of  the  order 
served  on  him  by  the  marshal  on  the  succeeding  day;  and  on 
the  day  of  the  service,  this  writ  of  error  was  sued  out  by  the 
interveners,  Payne  &  Harrison. 

The  writ  recites  that  a  judgment  was  rendered  in  a  case  be- 
tween Niles  &  Co.,  plaintiffs,  and  Broadwell,  syndic  of  Knox, 
defendant,  and  Payne  &  Harrison,  interveners  in  said  suit,  who 
were  plaintiffs,  both  as  against  Niles  &  Co.  and  Broadwell,  syn- 
dic of  Knox;  and  citations  were  issued  and  served  on  Kiles  k 
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Co.  and  Broadwell,  to  appear  in  this  court  upon  the  return  of 
the  writ  of  error. 

It  will  be  seen,  from  this  statement,  that  Payne  &  Harrison 
were  not  parties  to  the  judgment  in  the  suit  of  Niles  k  Co.  i?. 
Knox.  The  only  judgment  in  the  Circuit  Court  to  which  they 
were  parties,  was  the  judgment  dismissing  their  petition  of  in- 
tervention; and  Knox  was  not  made  a  party  defendant  in  that 
proceeding,  nor  was  he  a  party  to  that  judgment  The  order 
of  the  court  to  make  Broadwell,  his  syndic,  a  party,  was  passed 
after  this  judgment  was  rendered. 

Writs  of  error  to  remove  the  judgment  of  an  inferior  tribu- 
nal to  this  court  are,  under  the  acts  of  Congress,  governed  by 
the  principles  and  usages  of  the  common  law.  And  it  is  very 
well  settled  in  all  common-law  courts,  that  no  one  can  bring 
up,  as  plaintiff  in  a  writ  of  error,  the  judgment  of  an  inferior 
court  to  a  superior  one,  unless  he  was  a  party  to  the  judgment 
in  the  court  below;  nor  can  any  one  be  made  a  defendant  in 
the  writ  of  error,  who  was  not  a  party  to  the  judgment  in  the 
inferior  court.  Payne  &  Harrison,  therefore,  have  no  right  to 
sue  out  a  writ  of  error  upon  the  judgment  in  the  suit  between 
Niles  &  Co.  and  Knox,  to  which  they  were  not  a  party,  nor  can 
they  make  Knox  or  his  representative  a  defendant  in  a  writ  of 
error  brought  upon  the  judgment  on  the  petition  of  interven- 
tion, to  which  neither  Knox  nor  Broadwell,  his  syndic,  was  a 


"&• 


This  writ  of  error  attempts  to  do  both,  and  is  therefore  not 
warranted  by  law.  It  cannot  bring  the  judgments  referred  to, 
or  either  of  them,  before  this  court,  and  must  therefore  be  dis- 
missed, with  costs. 


John  McGavock,  Plaintiff  in  Erbor,  v.  Pktib  W.  Woodubf.  *^gi 

A  broker  who  negotiates  the  tale  of  an  estate  is  not  entitled  to  his  commission    18f  *** 
until  he  finds  a  purchaser  in  a  situation  and  ready  and  willing  to  complete  the 
purchase  on  the  terms  agreed  upon  between  the  broker  and  the  rendor. 

Where  the  judge  files  the  statement  of  facts  after  the  trial,  nuneprt  teas,  H  is  rea- 
sonable to  presume  that  he  had  been  requested  to  do  so  at  the  trial. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  eastern  district  of  Louis* 


The  ease  is  stated  in  the  opinion  of  the  oonrt. 

It  was  argued  by  Mr.  Bemmun  for  the  plaintiff  in 
and  Mr.  Toyicr  for  the  defendant 
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Mr.  Benjamin  for  plaintiff  in  error: 

It  is  difficult  to  institute  an  argument  on  a  proposition  which 
appears  so  plain  as  that  the  plaintiff's  case  was  not  made  oat 
on  the  facts  stated  to  be  proven;  but  as  the  judge  below,  even 
after  argument  for  new  trial,  persisted  in  the  opinion  that 
plaintiff  had  proven  his  case,  we  will  analyze  the  allegata  and 
probata. 

The  plaintiff's  petition  was  clearly  demurrable;  but  as  he 
was  allowed  to  make  all  the  proof  he  could,  the  case  will  be 
argued  on  the  merits  alone.  It  was  necessary  for  plaintiff  to 
prove— 

1st.  That  he  was  employed  as  a  broker  by  McGavock,  to 
effect  a  sale  of  his  plantation. 

2d.  That  he  did  imd  a  purchaser  willing  and  able  to  buy  the 
plantation  at  the  price  and  terms  fixed  by  McGavock,  to  wit, 
for  $180,000,  payable  $20,000  in  cash,  and  the  remainder  in 
five  equal  annual  instalments,  without  interest 

8d.  That  the  sale  was  actually  made  and  the  price  received; 
or,  at  all  events, 

4th.  That  it  was  his  employer's  own  fault  that  the  salo  was 
not  effected;  and  that  the  employer's  refusal  to  carry  out  the 
sale  agreed  on  resulted  from  (to  use  the  language  of  the  judge) 
whim,  or  caprice,  or  insufficient  reasons. 

1st.  The  statement  of  facts  finds  the  first  fact  essential  to 
plaintiff's  recovery. 

2d.  On  the  second  point,  the  evidence  directly  contradicts 
the  plaintiff's  case. 

According  to  the  statement  of  facts,  the  purchaser  to  whom 
McGavock  agreed  to  sell  was  one  George  M.  Long;  the  price 
was  to  be  $120,000  for  the  plantation,  and  $13,500  for  the 
growing  crop,  to  be  paid  as  the  crop  was  sold.  This  price  was 
to  be  paid,  says  the  statement,  mainly  in  the  notes  of  a  Dr. 
Bard,  which  notes  belonged  to  Mrs.  Long. 

Was  Long  a  purchaser  able  and  willing  to  make  the  pur- 
chase? 

The  statement  says  "that  he  owned  no  property;  or,  if  he 
did,  that  it  stood  in  the  name  of  his  wife,  and  that  he  had  little 
credit    His  credit  was  not  good." 

The  statement  also  says  of  the  notes,  which  were  the  mam 

Krtion  of  the  price,  "that  they  were  the  property  of  Mrs. 
►tig,  the  wife  of  George  M.  Long;  that  although  she  at  first 
refused  to  permit  the  notes  to  be  used  in  the  purchase  of  die 
plantation  and  slaves  from  McGavock,  she  afterwards  con- 
sented that  they  should  be  so  used,  on  condition  that  the  sale  of 
the  plantation  and  slaves  should  be  made  to  her." 
Can  anything  be  clearer,  then,  than  the  fact  that  the  pwv 
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chaser  procured  by  the  broker  was  unable  to  boy,  because  he 
could  not  pay  the  price  agreed  on? 

The  petition  contains  no  allegation  of  a  sale  to  Mrs.  Lone. 
The  statement  of  facts  shows  no  consent  of  McGavock  to  sell 
to  her.  It  showB  not  even  a  proposition  to  McGavock  to  sell 
to  Mrs.  Long;  nothing  but  a  power  of  attorney  from  her  to 
the  broker,  to  buy  the  property  for  her,  with  her  husband's  con- 
sent. It  does  not  appear  that  her  husband  ever  agreed  to  this, 
nor  that  her  offer  was  ever  communicated  to  McGavock. 

The  only  purchaser  procured  by  the  broker  being  shown  to 
be  unable  to  comply  with  his  bargain,  on  what  conceivable 
ground  could  McGavock  be  compelled  to  pay  a  brokerage 
commission? 

But  the  statement  shows  that  Mrs.  Long  herself  was  unable 
to  comply  with  the  terms  agreed  on.  It  says,  "that  it  was  in 
the  contemplation  of  purchaser  and  seller  that  the  notes  of 
Dr.  Bard  should  be  substituted  in  the  place  of  those  which 
had  been  given  by  McGavock  to  Thibodaux,  when  McGavock 
purchased  it  from  Thibodaux." 

Here,  then,  McGavock  stipulated  that  his  own  notes  should 
be  taken  up  and  returned  to  nim,  by  substituting  Bard's  notes. 
But  some  of  McGavock's  notes,  amounting  to  at  least  $20,000, 
were  in  the  hands  of  Cammack,  Squires,  &  West,  and  the  state- 
ment says  "that  application  was  made  by  the  plaintiff,  and  by 
Lone,  to  the  said  nrm,  to  substitute  the  notes,  &c,  but  that  no 
satisfactory  answer  was  received." 

How  is  this  difficulty  to  be  obviated  ?  Here  is  a  positive  con- 
dition of  the  sale,  an  important  condition,  which  the  purchaser 
finds  it  impossible  to  comply  with.  Was  McGavock  bound  to 
sell,  and  leave  his  own  notes  for  $20,000  outstanding?  It  is 
true,  that  in  the  statement  of  facts  the  judge  says  that  he  "sees 
no  reason  to  doubt  that  Long  and  wife  would  have  been  pre- 
pared to  comply  with  the  terms  of  the  contract,  *  *  * 
even  if  they  were  required  to  pay  cash  the  amount  for  which 
Camnutck,  Squires,  k  West,  were  endorsers,  by  having  discounted 
a  portion  of  Dr.  BardCs  obligations." 

It  is  obvious  that  this  last  quotation  contains  no  statement 
of  any  fact,  but  a  mere  inference  of  the  judge  from  the  other 
facts  proven;  in  other  words,  it  is  a  Reason  given  for  his  judg- 
ment. » 

But  this  passage  is  curious,  as  exhibiting  how  far  the  court 
had  travelled  away  from  the  true  issue,  which  was  simply  this: 
"  Was  George  M.  Long,  who  made  the  purchase,  able  to  com- 
ply with  the  condition  of  substituting  Bard's  notes  for  McGav- 
ocVs?"  The  statement  admits  that  he  did  not  own  Bard's 
notes,  and  could  not  get  them  for  his  own  purchase ;  and  that 
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if  he  did,  the  holder  of  McGavock' s  notes  would  not  make  the 
exchange. 

Thereupon  the  court  decides  that  McGavock  was  bound  to 
sell  to  Mrs.  Long,  or  to  Long  and  wife,  and  infers,  in  opposition 
to  the  direct  fact  that  the  substitution  of  notes  was  impractica- 
ble, that  "Long  and  wife  would  have  been  prepared  to  pay  cash 
by  discounting  Bards  notes." 

Surely  this  is  making  a  bargain  for  McGavock,  not  executing 
one  made  by  him. 

3d.  It  is  admitted  that  no  sale  was  actually  made,  and  no 
brokerage  due  therefor  for  actually  effecting  a  sale. 

4th.  li  it  were  admitted  that  brokerage  could  ever  be  re- 
covered without  an  actual  sale  effected,  (a  point  which  it  is 
unnecessary  to  discuss  under  a  state  of  facts  like  that  above 
disclosed,)  it  is  perfectly  clear  that  the  recovery  could  only  be 
had  in  a  case  where  the  party  employing  the  broker  had, 
through  his  own  fault  and  caprice,  prevented  the  accomplish- 
ment of  the  condition  on  which  the  broker's  right  to  commis- 
sion depends,  to  wit,  the  effecting  of  a  sale.  As  nothing  of 
this  kind  appears  in  this  case,  it  is  our  confident  conclusion 
that  the  plaintiff  in  error  has  been  erroneously  condemned  in 
the  lower  court.  (Broad  v.  Thomas,  7  Bingh.,  99;  Read  0, 
Rann,  10  Barn,  ana  Cress.) 

Mr.  Taylor's  points  were  the  following: 

1st.  There  is  nothing  in  the  record  which  can  enable  the 
court  to  revise  the  judgment  of  the  court  below.  (Lathrop  v. 
Judson,  19  How.,  69.) 

2d.  The  plaintiff  in  error  employed  the  defendant  in  error, 
in  his  capacity  of  broker,  to  find  a  purchaser  and  to  negotiate  a 
sale  of  his  (the  plaintiff  in  error's)  plantation,  &c,  lor  him. 
The  defendant  in  error  found  a  purchaser,  brought  the  parties 
together,  and  they  came  to  a  distinct  understanding  and  agree- 
ment to  make  and  complete  a  sale  of  the  property,  and  the 
sale  was  not  completed  only  through  the  fault  of  the  plaintiff 
in  error. 

3d.  The  right  of  the  defendant  in  error  to  the  usual  com- 
mission of  brokers  in  such  cases  became  perfect  when  the 
minds  of  the  parties  to  the  negotiation  were  brought  to  a  eon* 
currence,  and  thus  the  consideration  and  terms  ofthe  contract 


Mr.  Justice  NELSON  delivered  the  opinion  ofthe  court 
This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
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States,  held  by  the  district  judge  for  the  eastern  district  of 
Louisiana. 

The  srit  was  brought  fcy  Woodlief,  a  broker  in  the  city  of 
New  Orleans,  against  the  defendant,  to  recover  the  sum  of  two 
thousand  six  hundred  dollars,  as  a  commission  for  negotiating 
the  sale  of  a  plantation  and  slaves. 

The  petition  sets  out  that  on  the  16th  November,  1865,  the 
defendant  employed  the  plaintiff  to  procure  a  purchaser  for  his 
sugar  plantation,  situate  on  the  Bayou  La  Fourche,  in  the 
State  of  Louisiana,  and  seventy  slaves,  for  the  price  of  $180,000, 
of  which  $20,000  was  to  be  paid  in  cash,  and  the  remainder  in 
five  equal  annual  instalments,  with  interest.  That  th plain- 
tiff soon  thereafter  found  a  purchaser,  namely,  George  M. 
Long,  of  the  parish  of  Carroll,  State  of  Louisiana;  and  on  the 
20th  November,  said  Long,  with  the  plaintiff,  went  to  the  resi- 
dence of  the  defendant,  examined  the  property,  and  concluded 
an  agreement  of  purchase  according  to  the  terms  stated. 

The  facts  set  forth  in  the  petition  were  denied  by  the  defend- 
ant, and  the  cause  went  down  for  trial  before  the  court,  a  jury 
having  been  waived,  when  a  judgment  was  rendered  for  the 
plaintiff,  for  the  amount  claimed. 

The  case  comes  up  on  a  writ  of  error  to  this  court  upon  a 
statement  of  facts  by  the  judge.  The  issue  was  tried  in  the 
court  below,  and  the  judgment  rendered  on  the  24th  June, 
1856.  A  motion  for  a  new  trial  was  heard,  and  denied  on  the 
9th  of  October  following.  The  writ  of  error  was  then  prayed 
for  and  allowed,  and  the  statement  of  facts  drawn  up  and  or- 
dered to  be  filed,  nunc  pro  tunc,  as  of  the  24th  June,  1856,  the 
day  the  cause  was  first  tried  before  the  court. 

An  objection  was  made  on  the  argument,  that  this  statement 
of  facts  could  not  be  noticed,  it  having  been  made  up  after  the 
term  in  which  the  cause  was  tried,  and  as  it  did  not  appear 
that  the  court  was  requested  to  draw  it  up  at  the  time  of  the  trial. 
We  are  of  opinion  that,  as  the  judge  has  drawn  up  and  filed  the 
statement  as  of  the  day  of  the  trial,  it  is  but  reasonable  to  pre- 
sume that  he  had  been  so  requested  at  the  trial  by  the  counsel 
for  the  defendant.  We  agree  that  the  request  must  be  made 
at  this  time,  in  order  to  enable  the  court  to  notice  it  in  error; 
but  the  statement  may  be  drawn  up  afterwards,  as  shall  be 
convenient  for  the  judge.  This  is  the  settled  practice  in  courts 
where  the  proceedings  are  according  to  the  common  law.  The 
bill  of  exceptions  may  be  settled  after,  though  the  exceptions 
must  be  taken  at  the  trial. 

As  to  the  merits,  we  are  of  opinion  that  there  was  error  in 
the  decision- of  the  court  J>elow.  ~ 

The  terms  of  the  sale,  aa-  given  by  {he  vendor  to  the  plain- 
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tiff,  the  broker,  were  simple  and  specific — the  price  $130,000, 
$20,000  in  cash,  and  the  remainder  in  five  equal  annual  pay- 
ments. '  Long,  the  purchaser,  agreed  to  these  terms,  as  averred 
in  the  petition,  ana  not  questioned  in  the  case;  and  if  he  had 
offered  and  was  in  a  condition  to  consummate  the  agreement 
according  to  its  terms,  no  doubt  the  commission  would  have 
been  earned,  and  the  recovery  below  right  But  when  the 
parties  proceeded  to  the  execution  of  the  contract  of  sale,  a 
change  was  proposed  by  Long,  the  vendee,  which,  for  aught 
that  appears  upon  the  facts  or  in  the  finding  of  the  judge,  was 
never  assented  to  by  the  defendant.  The  change  was  substan- 
tial, and  called  for  a  new  and  distinct  agreement  before  the 
vendor  could  be  bound.  The  wife  of  Long  was  interposed  as 
the  purchaser,  the  husband  being  a  person  of  no  means  or 
credit.  Her  means,  it  appears,  consisted  of  notes  given  to  her 
by  Dr.  Bard,  for  a  plantation  which  she  had  sold  to  him.;  and 
the  greater  part  of  the  statement  of  facts  is  made  up  of  various 
negotiations  with  third  parties,  by  the  plaintiff  and  Long,  with 
a  view  to  turn  these  notes  for  the  benefit  of  the  defendant,  so 
as  to  apply  them  towards  payment  of  the  $130,000,  the  purchase- 
money.  This  was  to  be  brought  about  by  substituting  them 
in  the  place  of  notes  which  the  defendant  had  given  to  one 
Thibodaux,  from  whom  he  had  purchased  his  plantation. 
Thibodaux  was  willing  to  receive  the  notes  of  Dr.  Bard,  in 
lieu  of  the  defendant's,  if  the  substitution  could  be  legally 
made,  and  he  could  retain  a  first  mortgage  on  the  plantation 
and  slaves  as  a  security.  Whether  this  security  could  be  given, 
or  was  agreed  to  be  given,  nowhere  appears.  Twenty  thou- 
sand dollars  of  these  notes  of  the  defendant  were,  in  some 
way,  under  the  control  of  a  commercial  firm,  who  were  en- 
dorsers upon  them.  A  difficulty  existed  in  making  a  substi- 
tution for  these.  No  satisfactory  arrangement  was  made  in 
respect  to  them,  and  none  at  all  as  concerned  the  sum  of 
$20,000,  which  was  to  be  paid  to  the  defendant  in  cash. 

The  evidence  in  the  case  therefore  neither  shows  that  the 
defendant  agreed  to  this  change  of  the  conditions  of  sale,  nor, 
if  he  had,  that  they  could  or  would  have  been  carried  into 
effect  by  the  third  persons  concerned,  nor  any  evidence  of  the 
condition  to  pay  the  $20,000  down. 

The  terms  of  sale,  as  we  have  stated,  were  very  distinct  and 
easily  understood;  but  the  terms  and  conditions  of  the  pro- 
posed fulfilment  are  complicated,  confused,  involved  in  doubt 
and  uncertainty,  andthe  fulfilment  itself  even  upofi  these 
conditions,  rather  coiy  ectural  thatf  otherwise. 

The  learned  judge  observes,  in  his  statement^" that  ther court 
see  no  reason  to  doubt  that  Long  and  wife  would  have  been 
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prepared  to  comply  with  the  terms  of  the  contract,  by  meeting 
the  wishes  of  McGavock,  the  defendant,  in  regard  to  the  notes 
given  by  him  when  he  purchased  >the  plantation  from  Thibo- 
aaux,  even  if  they  were  required  to  pav  cash  for  the  amount 
for  which  the  commercial  firm  were  endorsers,  by  having  dis- 
counted a  portion  of  Dr.  Bard's  obligations."  This  is  an 
opinion  of  what  might  have  been  effected  towards  the  con- 
summation of  the  contract  of  sale,  rather  than  what  had  been 
done  preparatory,  and  with  a  view  to  the  fulfilment,  which 
would  have  been  much  more  pertinent  to  the  issue  in  the  case. 
As  the  terms  of  sale  were  explicit,  the  proposal  to  fulfil  should 
have  been  equally  so.  Nothing  should  have  been  left  to  con- 
jecture or  speculation.  There  should  have  been  as  much  cer- 
tainty on  the  one  side  of  the  contract  as  upon  the  other.  Cer- 
tainty in  the  offer  to  fulfil  is  as  importaut  to  the  vendor  as  in 
the  terms  of  the  sale  to  the  vendee,  and  equally  necessary  be- 
fore the  vendor  can  be  put  in  fault.  The  broker  must  com- 
plete the  sale;  that  is,  he  must  find  a  purchaser  in  a  situation 
and  ready  and  willing  to  complete  the  purchase  on  the  terms 
agreed  on,  before  be  is  entitled  to  his  commissions.  Then  he 
will  be  entitled  to  them,  though  the  vendor  refuse  to  go  on 
and  perfect  tlie  sale. 
Judgment  of  the  court  below  reversed. 


Thb  Covington  Dbawbbidgb  Company,  Plaintetfs  in  Error,  »h»j 


v.  Alexander  O.  Shepherd,  Elijah  F.  Gillan,  Jambs  Da*  'aura 
vidson,  Samuel  McClure    Samuel  Pbtbbs,  and  Grorgb    &?£ 

WlLLABD.  »-» 

106    131 

An  arerment,  in  pleading,  that  the  Covington  Drawbridge  Company  were  citiiens  <J}J  "j 
of  Indiana  was  sufficient  to  give  jurisdiction  to  the  Circuit  Court  of  the  United     6f  646 

.  States,  because  the  company  was  incorporated  by  a  public  statute  of  the  State  J{  gg 
which  the  court  was  bound  judicially  to  notice.  13f  m 

The  former  decisions  of  this  court  upon  this  subject  examined.  23 f  we 

l311irgT 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit  *•*  *» 
Court  of  the  United  States  for  the  district  of  Indiana.  »f  nl 

Shepherd  and  the  other  defendants  in  error,  styling  them- 
selves citizens  of  Ohio,  brought  an  action  of  trespass  on  the 
case  against  the  Covii\gton  Drawbridge  Company,  citizens  of 
the  State  of  Indiana,  for  injuries  sustained  by  a  steamboat  be- 
longing to  the  plaintiffs,  in  consequence  of  negligence  in  at- 
tending to  the  draw.  The  defendants  pleaded  not  guilty,  and 
the  case  was  tried  by  a  jury,  who  found  a  verdict  for  the  plain* 
tiffs,  awarding  $6,084.98.     There  were  no  prayers  to  the 
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court  or  bills  of  exceptions.  Bat  the  defendants  sned  out  a 
writ  of  error,  and  brought  the  case  up  to  this  court,  upon  the 
ground  that  "the  Circuit  Court  had  no  jurisdiction  of  the 
cause.  The  averment  of  the  citizenship  of  the  defendants  be- 
low, as  stated  in  the  declaration,  is  not  sufficient  to  give  juris- 
diction to  the  court." 

It  was  argued  by  Mr.  0.  H.  Smith  for  the  plaintiffs  in  error, 
and  submitted  on  printed  argument  by  Jfr.  R.  W.  Thompson 
for  defendants. 

Mr.  Smith  contended  that  the  declaration  did  not  give  juris- 
diction to  the  court.  The  only  part  of  the  declaration  that 
refers  to  the  citizenship  of  the  parties  is  in  these  words: 
"Alexander  O.  Shepherd,  James  Davidson,  Elijah  F.  Oillan, 
Samuel  McClure,  Samuel  Peters,  and  George  Wiliard,  citizens 
of  the  State  of  Ohio,  complain  of  the  Covington  Drawbridge 
Company,  citizens  of  the  State  of  Indiana,  defendants  in  this 
suit,  in  a  plea  of  trespass  on  the  case." 

I  refer  to  the  following  authorities,  showing  that  the  ques- 
tion is  re*  adjudicate,  in  this  court:  Bingham  v.  Cabot,  1  Cur- 
tis, 267;  Emory  v.  Greenou^h,  ib.,  265;  Turner  v.  Enville, 
ib.,  811;  Abercombie  v.  Dupins,  ib.,  422;  Wood  v.  Wagnon, 
ib.,  427;  Marshall  v.  Baltimore  and  Ohio  Railroad  Company,  16 
How.,  814;  Lafayette  Insurance  Company  r.  May  nam  French 
et  al.,  November  term,  1855,  Supreme  Court  of  the  United 
States;  this  latter  case  decides  the  very  question.  Mr.  Jus- 
tice Curtis,  in  the  opinion  of  the  court,  says:  "In  the  declara- 
tion, the  plaintiffs  are  averred  to  be  citizens  of  Ohio,  and  they 
complain  of  the  Lafayette  Insurance  Company,  a  citizen  of  the 
State  of  Indiana."  "  This  averment  is  not  sufficient  to  show  juris- 
diction. It  does  not  appear  from  it  that  the  Lafayette  Insu- 
rance Company  is  .a  corporation,  or,  if  it  be  such,  by  the  law  of 
what  State  it  was  created.  The  averment  that  the  Company 
is  a  citizen  of  the  State  of  Indiana  can  have  no  sensible  mean- 
ing attached  to  it.  This  court  does  not  hold  that  either  a  voluntary 
association  of  persons,  or  an  association  into  a  body  politic,  cream 
by  law,  is  a  citizen  of  a  State  within  the  meaning  of  the  Constitution. 
And  therefore,  if  the  defective  averment  in  the  declaration,  had  not 
been  otherwise  supplied,  the  suit  must  have  been  dismissed.  But  the 
plaintiff's  replication  alleges  that  the  defendants  are  a  corporation, 
created  under  the  laws  of  the  State  of  Indiana,  having  its  principal 
place  of  business  in  that  State.  These  allegations  are  confessed 
by  the  demurrer,  and  they  bring  the  case  within  the  decision  of  this 
court  in  Marshall  v.  The  Baltimore  and  Ohio  Railroad  Company, 
16  Bow.,  814,  and  the  previous  decisions.9'  The  italics  are  my  own. 
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In  this  case,  there  was  no  replication  to  supply  the  defect  in 
the  declaration,  and  therefore  I  maintain  that  the  judgment 
must  be  reversed,  and  the  suit  dismissed. 

The  first  branch  of  Mr.  Thompson's  argument  was  to  show 
that  it  was  not  necessary  to  aver  that  the  defendants  below 
were  a  corporation.    The  second  branch  was  as  follows : 

It  being  then  settled  that  the  defendants  in  this  case  are  to 
be  taken^  to  bo  a  corporation,  it  remains  to  be  considered 
whether  it  appears  from  the  declaration  that  the  corporators 
are  citizens  of  the  State  of  Indiana,  or  that  the  corporation  is 
engaged  in  its  legal  and  proper  vocation  in  said  State.  We 
maintain  that  both  propositions  are  true.  No  one  will  deny 
that  the  averment  of  the  citizenship  of  the  plaintiffs  is  well 
stated,  and  the  allegation  is  the  same  with  reference  to  the 
defendants.  In  the  case  of  the  Bank  of  the  United  States  v. 
Deveraux  et  al.,  5  Cranch,  61,  the  averment  of  the  citizenship 
of  the  corporation  plaintiffs  was,  "  and  your  petitioners  aver 
that  they  are  citizens  of  the  State  of  Pennsylvania;"  and  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court  upon 
the  authority  of  a  case  in  12th  Mod.,  said,  "  tlie  court  was  author- 
ized to  look  to  the  character  of  the  individuals  who  composed  the  cor- 
poration on  a  question  of  jurisdiction  " 

"Being  authorized  to  sue  in  their  corporate  name,  they  could  make 
the  averment,  and  it  must  apply  to  the  plaintiffs  as  individuals,  because 
it  could  not  be  true  as  applied  to  the  corporation." 

Surely,  the  averment  in  that  case  was  no  stronger  than  this. 
The  averment  in  the  declaration  in  this  case  is  equivalent  to  a 
statement  that  the  Covington  Drawbridge  Company  was  a 
corporation,  (for  the  name  implies  it,)  and  that  all  the  mem- 
bers of  that  corporation  are  citizeus  of  the  State  of  Indiana; 
this  last  averment  is  the  essential  element  of  jurisdiction. 
This  court  held  in  the  case  of  Louisville  Railroad  Company  v. 
Letson,  2  How.,  that  jurisdiction  might  be  maintained  against 
a  corporation  defendant  in  a  State  where  it  was  incorporated 
and  had  its  principal  office  of  business,  though  all  of  the  cor-t 
porators  did  not  reside  in  the  State  of  the  corporation;  and 
the  decision  proceeds  on  the  ground,  that  where  the  corpora- 
tion is  created  and  exercises  its  powers,  that  is  its  place  of  resi- 
dence, and  that,  on  the  assumption  that  the  individual  corpora- 
tors are  said  to  be  inhabitants  there,  within  the  purview  of  the 
statute. 

The  cases  in  this  court,  since  the  case  of  the  Commercial 
Bank  of  Vicksburg  v.  Slocum,  14  Peters,  in  which  the  ques- 
tion of  jurisdiction  has  been  decided,  have  proceeded  upon 
the  ground  that  jurisdiction  might  attach,  though  all  the  cor- 
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porators,  defendants,  did  not  reside  in  the  State  where  the  snit 
was  brought,  but  certainly  the  court  has  not  said  that  aver* 
merits  which  were  held  sufficient  in  the  cases  of  Strawbridge, 
Deveraux,  k  Slocum,  when  the  utmost  strictness  was  required, 
would  be  insufficient  now.  The  modern  cases  proceed  upon 
the  assumption  that  the  residence  of  the  corporators  is  presumed 
to  be  where  the  company  is  incorporated  and  does  business, 
and  that  the  jurisdiction  is  founded,  in  fact,  upon  the  citizen- 
ship of  those  corporators,  and  not  upon  the  citizenship  of  the 
corporation  itself;  It  is  the  citizenship  of  some  living,  tangi- 
ble being,  that  gives  the  court  jurisdiction.  Could  a  negro  or 
set  of  negroes,  though  incorporated,  (which  they  undeniably 
may  be/)  sue  in  the  Federal  courts  ?  And  yet,  if  it  is  the  corpo- 
ration tnat  is  the  person,  the  citizen,  they  could.  It  is  evident 
that  the  jurisdiction  must  rest  upon  the  citizenship  of  the  cor- 
porators, and  be  made  expressly  to  apply  by  positive  averment, 
or  to  be  implied  from  the  place  of  transacting  business  and 
the  granting  the  charter,  in  which  last  case  the  corporators  are 
estopped  "from  averring  a  different  domicil."  (See  Justice 
Grier's  opinion  in  Marshall  v.  B.  and  0.  R.  R.,  16  How.) 

But  these  corporation  defendants  are  well  described  in  the 
declaration  as  inhabitants  of  the  State  of  Indiana,  and  exer- 
cising the  functions  of  the  corporation  within  the  State.  It  is 
averred  that  they  built  a  bridge  with  a  draw  across  the  Wabash 
river,  in  that  State,  that  they  had  charge  of  said  draw,  that  it 
was  their  duty  to  have  raised  it  upon  the  approach  of  boats  for 
their  safe  passage;  that  though  notice  was  given,  "yet  the  de- 
fendants unjustly  and  wrongfully  kept  said  draw  down,  and  did 
not  raise  the  same  to  permit  the  passage  of  plaintiff's  boat, 
ami  compelled  the  said  boat  to  run  backward  up  the  river  from 
said  bridge  and  draw,  and  await  the  action  of  said  defendants  in 
raising  said  draw.'9'  The  declaration  had  hefore  alleged  the 
construction  of  the  bridge  by  the  defendants.  These  allega- 
tions sufficiently  show  that  tne  corporation  was  exercising  its 
corporate  powers  in  Indiana,  and  tne  power  delegated  to  the 
corporation  emanated  from  the  State  of  Indiana;  tor  no  other 
State  or  power  could  authorize  the  erection  of  a  bridge  over  a 
public  highway  situated  in  that  State.  By  the  rules  of  plead- 
ing applied  to  the  declaration  in  this  case,  the  Covingtop  Draw- 
bridge Company  is  to  be  regarded  as  a  corporation,  which  had 
built  and  maintained  a  drawbridge  upon  the  Wabash  river,  at 
Covington,  Indiana,  as  their  name  would  indicate  they  should, 
and  that  all  the  corporators  or  members  of  that  company  were 
and  are  citizens  of  Indiana. 

If  the  court  shall  renounce  the  jurisdiction  of  the  Circuit 
Court  in  this  case,  then  every  decision  of  this  court  upon  the 
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question  of  jurisdiction  anterior  to  the  case  of  Letson  v.  Louis- 
ville R.  R.  Co.,  2  How.,  497,  will  be  completely  overthrown, 
and  not  a  vestige  remain.  The  corporation  will,  in  effect,  be 
held  to  be  the  citizen,  though  Mr.  Justice  Curtis  says,  in  the 
case  of  French,  that  this  court  does  not  hold  a  corporation  to 
be  a  citizen  of  a  State,  within  the  meaning  of  the  Constitution. 
It  was  understood,  by  the  decision  in  Letson's  case,  to  be  the  re- 
laxing of  a  rigid  rule  theretofore  existing,  and  allowing  a  larger 
class  of  cases  to  be  brought  within  the  jurisdiction  of  tne  court, 
founded  upon  the  presumption  that  the  corporators  must  of 
necessity  be  and  reside  at  the  place  of  business  and  property 
of  the  company. 

It  certainly  never  was  intended  to  declare  that  the  court  had 
no  jurisdiction  where  all  the  corporators  were  citizens  of  the 
State  in  which  they  were  sued,  and  carried  on  their  corporate 
business. 

In  the  case  of  the  Bank  of  Augusta  v.  Earle,  13  Pet.,  512,  it 
is  said  that  a  corporation  can  have  no  legal  existence  out  of 
the  bounds  of  the  sovereignty  by  which  it  is  created.  It  must 
dwell  in  the  place  of  its  creation. 

This  corporation,  the  Covington  Drawbridge  Company,  dwelt 
at  the  bridge  upon  the  Wabash  river,  at  Covington,  which  they 
built  and  maintained,  and  upon  which  the  plaintiff's  boat  was 
ruined.  The  corporation,  dwelling  at  that  bridge,  in  the  State 
of  Indiana,  must  necessarily  have  been  created  by  the  Legis- 
lature of  the  State  of  Indiana. 

Again,  Mr.  Justice  Grier,  in  delivering  the  opinion  of  the 
court  in  the  case  of  Marshall  v.  The  B.  and  O.  R.  R.  Co.,  16 
How.,  328,  329,  reiterates  the  law  for  which  we  contend,  "that 
in  deciding  the  question  of  jurisdiction,  the  court  will  look  behind  the 
corporate  collective  name  given  to  the  party \  to  find  the  persons  who 
are  the  stockholders — the  real  parties  to  the  controversy ;"  and  the 
question  being  whether  an  allegation  that  the  "defendants  are 
a  body  corporate  by  the  act  of  the  General  Assembly  of  Maryland," 
was  sufficient  to  make  it  appear  that  the  "real  defendants," 
the  stockholders,  were  citizens  of  that  State,  held  that  it  was. 

If  that  indirect  averment  by  intendment  and  estoppel  is  held 
to  be  a  sufficient  allegation  of  the  citizenship  of  "the  real  de- 
fendants," how  much  better  is  the  more  full  and  comprehen- 
sive allegation  used  in  the  case  in  hand,  the  "  Covington  Draw- 
bridge Company,  citizens  of  the  State  of  Indiana,  defendants  ?  " 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

The  writ  of  error  in  this  case  is  brought  upon  a  judgment 
recovered  by  Shepherd  and  others,  against  the  Covington  I)raw- 
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bridge  Company,  in  the  Circuit  Court  of  the  United  States  for 
the  district  of  Indiana. 

The  only  error  assigned  hero  is,  that  upon  the  declaration 
and  pleadings  in  the  case,  the  Circuit  Court  had  no  jurisdiction. 

This  objection  is  founded  upon  the  description  of  the  parties 
in  the  declaration,  which  is  in  the  following  words: 

"Alexander  0.  Shepherd,  Elijah  F.  Gillan,  James  Davidson, 
Samuel  McClure,  Samuel  Peters,  and  George  Willard,  citizens 
of  the  State  of  Ohio,  plaintiffs  in  this  suit,  complain  of  the 
Covington  Drawbridge  Company,  citizens  of  the  State  of  In- 
diana, defendants  in  this  suit,  in  a  plea  of  trespass  on  the  case/' 

The  plaintiff  in  error,  who  was  defendant  in  the  court  below, 
contends  that  it  does  not  appear  by  this  averment  that  the 
Drawbridge  Company  was  a  corporation  chartered  by  Indiana, 
and  had  its  principal  place  of  business  iu  that  State;  and  that, 
unless  this  appears  in  the  pleadings,  the  averment  that  they 
were  citizens  of  that  State  was  not  sufficient  to  give  jurisdic- 
tion to  the  Circuit  Court. 

It  is  very  true,  that  where  individuals  voluntarily  associate 
together,  and  adopt  a  name  or  description  intended  to  embrace 
all  of  its  members,  and  uuder  which  its  contracts  and  engage- 
ments are  made,  and  its  business  carried  on,  such  a  company 
can  neither  sue  nor  be  sued  by  the  name  they  have  adopted, 
and  under  which  they  act,  in  any  court  of  common  law,  whether 
it  be  the  court  of  a  State  or  of  the  United  States.  They  must 
sue  and  be  sued  in  their  individual  names  as  partners  in  the 
company. 

But  the  answer  to  the  objection  taken  by  the  plaintiff  in 
error  is,  that  the  twenty-seventh  section  of  the  fourth  article 
of  the  Constitution  of  Indiana  provides  that  "  every  statute 
shall  be  a  public  law,  unless  otherwise  declared  in  the  statute 
itself."  The  statute  of  the  Legislature  of  Indiana,  incorpora- 
ting the  Covington  Drawbridge  Company,  is  therefore  a  pub- 
lic law%  of  which  the  Circuit  Court  and  this  court  are  bound 
to  take  judicial  notice,  without  its  being  pleaded  or  offered  in 
evidence.  For  wherever  a  law  of  a  State  is  held  to  be  a  public 
one,  to  be  judicially  taken  notice  of  by  the  State  courts,  it 
must  be  regarded  in  like  manner  by  a  court  of  the  United 
States,  when  it  is  required  to  administer  the  laws  of  the  State. 

This  being  the  case  in  this  instance,  the  averment  that  the 
Covington  Drawbridge  Company  are  citizens  of  the  State  of 
Indiana  is  sufficient,  according  to  the  decision  of  this  court 
in  the  case  of  the  Louisville,  Cincinnati,  and  Charleston  Rail- 
road Company  v.  Letson,  2  How.,  497,  which  has  ever  since 
been  adhered  to,  and  must  now  be  regarded  as  the  settled  law 
of  the  court 
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11)6  question  as  to  the  jurisdiction  of  the  courts  of  the  United 
States  in  cases  where  a  corporation  is  a  party,  was  argued  and 
considered  in  this  court,  for  the  firet  tiihe,  in  the  cases  of  the 
Hope  Insurance  Company  v.  Boardman,  and  of  the  Bank  of 
the  United  States  v.  Deveaux,  6  Cr.,  57  and  61.  These  two 
cases' were  argued  at  the  same  term,  and  were,  as  appears  by 
the  report,  decided  at  the  same  time.  And  in  the  last-men- 
tioned case,  the  court  held  that  in  a  suit  by  or  against  a  cor- 
poration, in  its  corporate  name,  this  court  might  look  beyond 
the  mere  legal  being  which  the  cnarter  created,  aud  regard  it 
as  a  suit  by  or  against  the  individual  persons  who  composed 
the  corporation ;  and  an  avor«ie«At  that  they  were  citizens  of  a 
particular  State  (if  such  was  the  fret)  would  be  sufficient  to 
give  jurisdiction  to  a  court  of  the  "Lifted  States,  although  the 
suit  was  in  the  corporate  name,  and  the  individual  corporators 
not  named  in  the  suit  or  the  averment 

But  in  the  case  of  the  Louisville,  Cincinnati,  and  Charleston 
Railroad  Company  r.  Letson,  the  court  overruled  so  much  of 
this  opinion  as  authorized  a  corporation  to  plead  in  abatement, 
that  one  or  more  of  the  corporators,  plaintiffs  or  defendants, 
were  citizens  of  a  different  State  from  the  one  described,  and 
held  that  the  members  of  the  corporate  body  must  be  pre- 
sumed to  be  citizens  of  the  State  in  which  the  corporation  was 
domiciled,  and  that  both  parties  were  estopped  from  denying 
it.  And  that,  inasmuch  as  the  corporators  were  not  parties  to 
the  suit  in  their  individual  characters,  but  merely  as  members 
and  component  parts  of  the  body  or  legal  entity  which  the 
charter  created,  the  members  who  composed  it  ought  to  be 
presumed,  so  far  as  its  contracts  and  liabilities  are  concerned, 
to  reside  where  the  domicil  of  the  body  was  fixed  by  law,  and 
where  alone  they  could  act  as  one  person;  and  to  the  same 
extent,  and  for  the  same  purposes,  be  also  regarded  as  citizens 
of  the  State  from  which  this  legal  being  derived  its  existence, 
and  its  faculties  and  powers.  And  in  the  case  of  the  Bank 
of  Augusta  v.  Earle,  18  Pet.,  519,  the  court  said  that  a  corpo- 
ration can  have  no  legal  existence  outside  of  the  dominion  of 
the  State  by  which  it  is  created.  Consequently,  the  Coving- 
ton Drawbridge  Company  being  chartered  by  the  State  of  In- 
diana, it  necessarily  has  its  home  and  place  of  business  in  that 
State;  and  the  only  averment  in  the  declaration  necessary  to 
show  a  case  for  jurisdiction,  was  that  of  the  citizenship  of  the 
parties  who  composed  the  company. 

In  the  case  of  the  Lafayette  Insurance  Company  v.  French, 
the  declaration  stated  that  the  corporation  itself  was  a  citizen 
of  Indiana.  Now,  no  one,  we  presume,  ever  supposed  that  the 
artificial  being  created  by  an  act  of  incorporation  eould^bea 
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citizen  of  a  State  in  the  sense  in  which  that  word  is  used  in  the 
Constitution  of  the  United  States,  and  the  averment  was  rejected 
because  the  matter  averred  was  simply  impossible,  fiat  it 
appeared  from  other  parts  of  the  pleadings  that  the  corporation 
was  chartered  by  Indiana,  and  had  its  principal  place  of  busi- 
ness in  that  State.  And  the  court,  therefore,  applied  the  prin- 
ciple decided  in  the  case  of  the  Louisville,  Cincinnati,  and 
Charleston  Railroad  Company  v.  Letson,  and  held  that  the 
members  of  the  corporate  body  must  be  presumed  to  be  citi- 
zens of  the  same  State.  The  citizenship  of  the  corporators 
was  regarded  as  the  necessary  and  legal  consequence  of  the 
facts  stated  in  the  pleadings  without  any  positive  and  direct 
averment  to  that  effect.  The  case  of  Marshall  against  the  Bal- 
timore and  Ohio  Railroad  Company  was  decided  upon  the 
same  ground.  But  in  the  case  before  us,  the  citizenship  of  the 
corporators  is  not  left  to  be  inferred  by#  the  court  from  other 
facte  stated  in  the  pleadings,  but  is  directly  and  positively 
averred,  and  consequently  freed  from  all  objection  on  that 
head.  Indeed,  it  is  the  same  form  of  pleading  in  this  respect 
that  was  used  in  the  case  of  the  Bank  of  the  United  States  v. 
Deveaux,  and  which  this  court  ruled  to  be  good. 

If  the  act  of  incorporation  had  not  been  a  public  law,  which 
the  court  is  bound  to  notice,  then,  undoubtedly,  the  proper 
description  of  the  defendants  would  have  been  "The  Coving- 
ton Drawbridge  Company,  citizens  of  the  State  of  Indiana,  in- 
corporated by  that  name,  by  the  said  State,  and  having  their 
principal  place  of  business  therein."  But  in  the  case  before 
us,  the  averment  of  the  citizenship  of  the  members  of  the  cor- 
poration is  all  that  is  required,  because  the  existence  and  domi- 
cil  of  the  corporate  body  is  judicially  known  to  the  court. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Mr.  Justice  CAMPBELL  concurs  in  the  result  of  the  opinion 
of  the  court. 

Mr.  Justice  DANIEL.  In  dissenting  from  the  decision  of 
the  court  in  this  cause,  it  is  not  designed  to  reiterate  objections 
which  in  several  previous  instances  have  been  expressed.  I 
will  merely  remark,  with  reference  to  the  present  decision, 
and  to  others  in  this  court,  numerous  as  they  are  said  to  have 
been,  that  they  have  wholly  failed  to  bring  conviction  to  my 
mind,  that  a  corporation  can  be  a  citizen,  or  that  the  term  citizen 
can  be  correctly  understood  in  any  other  sense  than  that  in 
which  it  was  understood  in  common  acceptation  when  the 
Constitution  was  adopted,  and  as  it  is  universally  by  writers 
on  government  explained,  without  a  single  exception. 


Digitized  by  VjOOQIC 


ftihlK, 
J>«itt6 


DECEMBER  TERM,  185T.  286 

White  ttal.j.  Burnley. 


Samuel  A.  White,  William  M.  Cooke,  Chambers  Etler, 
John  H.  Baldwin,  Henry  J.  Hucg,  as  Administrator  o* 
Herman  H.  Rodgbbs,  and  in  his  own  bight,  John  P.   __ 
O'Brien,  Oliver  H.  Stapp,  and  Thomas  Rooke,  Plaintipps    ff^g* 
in  Error,  v.  Albert  T.  Burnley.  imto 

,  M    29» 

In  the  present  case,  the  land  granted  in  Texas  was  alleged  to  be  within  the  «w-      *f  81 
pretario  contract  of  De  Leon.    After  proof  that  many  of  the  documents  upon  the 
subject  were  destroyed  in  the  reTolntion,  the  court  left  it  to  the  jury  to  decide 
whether  or  not  the  land  was  thus  situated.    This  ruling  was  correct 

The  fact  that  the  surveyor  inclnded  more  land  than  was  called  for,  does  not  avoid 
the  grant.  Whatever  the  State  might  do  to  annul  it,  third  parties  have  no  right 
to  consider  it  void. 

A  grantee  having  been  compelled  to  leave  Texas,  there  was  no  evidence  of  hirf 
voluntary  and  final  abandonment  of  the  country.  As  there  was  no  evidence, 
the  jury  could  not  express  an  opinion  upon  the  subject. 

Nor  was  there  any  evidence  which  would  justify  the  court  in  leaving  it  to  the 
jury  to  decide  whether  or  not  this  grantee  was  an  alien  enemy  wAen  he  made  a 
conveyance,  he  being  then  a  resident  of  Louisiana.  The  mere  fact  of  his  being 
a  Spaniard  was  not  sufficient  for  an  inference  that  he  was  an  enemy  of  Texas. 
The  averment  in  the  deed  that  he  was  a  citizen  of  Mexico  was  not  sufficient. 

Where  a  deed  of  land  in  Texas  was  executed  in  Louisiana,  and  recorded  in  a  nota- 
ry's books,  a  copy  of  it  which  had  been  compared  with  the  original  by  a  witness 
who  was  acquainted  with  the  handwriting  of  the  notary  (being  dead)  and  the 
subscribing  witness,  was  properly  admitted  in  evidence.  It  was  also  admitted 
as  a  record  of  another  State. 

In  order  that  the  statute  of  limitations  shall  begin  to  run,  the  defendant,  claiming 
under  a  younger  title  to  land  which  conflicts  in  part  with  an  elder  title,  should 
have  been  in  actual  possession  of  the  part  which  was  overlapped  by  the  elder 
title. 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  the  district  of  Texas. 

It  was  an  action  of  trespass,  to  try  title  brought  by  Burnley 
against  the  plaintiffs  in  error,  in  the  District  Court  of  the 
United  States  for  the  district  of  Texas,  to  recover  a  league  of 
land,  situated  in  Calhoun  county,  of  that  State. 

Upon  the  trial,  Burnley  traced  his  title  in  this  manner: 

1.  A  document  purporting  to  be  the  original  iestimomOj  in 
Spanish,  of  a  colonial  grant  in  the  colony  of  Martin  De  Leon, 
made  by  Fernando  De  Leon,  commissioner,  to  one  Benito 
Morales.  The  date  of  it  was  11th  April,  1885. 
*  2.  A  deed  from  Benito  Morales  to  Leonardo  Manso,  dated 
27th  May,  1885. 

8.  Conveyance  from  Manso  to  Peter  "W.  Grayson,  dated  6th 
April,  1886.  This  deed  was  executed  in  the  parish  of  St. 
Landry,  Louisiana,  before  Pierre  Labiche,  a  notary  of  that 
place.  \ 

4.  Conveyance  from  the  executors  of  Grayson  to  Burnley 
and  Jones,  dated  22d  of  May,  1844. 

The  second  and  fourth  of  these  deeds  were  given  in  evidence 
without  objection.    The  first  and  third  were  objected  to. 
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The  objection  to  ike  original  grant  constituted  the  subject 
of  the  first  bill  of  exceptions.  The  defendants,  by  their  coun- 
sel, objected  to  its  admission,  on  the  ground  that  the  want  of 
authority  in  the  commissioner  of  the  colony  to  make  the  grant, 
appears  upon  the  face  of  the  grant  itself,  viz:  that  it  appears 
therein  that  it  includes  more  than  one  sitio  or  league  of  land, 
which  was  the  limit  of  his  authority ;  and  thereupon,  the  court 
expressing  a  willingness  to  hear  testimony  as  to  law  and  usage 
on  this  subject,  evidence  was  produced  on  both  sides,  when  the 
court  allowed  the  grant  to  be  read  in  evidence  to  the  jury.  To 
this  ruling  the  defendants  excepted. 

The  plaintiff  then  proceeded  with  the  deduction  of  his  title, 
and  read  the  deed  from  Morales  to  Manso,  without  objection. 
The  next  step  in  his  title  was  the  deed  from  Manso  to  Grayson, 
which  was  executed  in  Louisiana.  What  was  offered  in  evi- 
dence purported  to  be  a  copy  taken  from  a  notary's  books,  and 
began  in  this  way: 

"Be  it  known  that  this  day,  Jbefore  me,  Pierre  Labiche,  notary 
public  in  and  for  the  parish  of  St  Landry,  duly  commissioned 
and  sworn,  personally  came  and  appeared  Leonardo  Manso, 
citizen  of  the  Republic  of  Mexico,  who  declared,"  ftc,  ftc  This 
deed  was  certified  in  such  a  manner  as  to  induce  the  counsel 
for  the  defendants  to  agree  as  follows: 

"I  admit  the  sufficiency  of  the  certificates  to  the  foregoing 
deed  as  conformably  to  the  act  of  Congress,  March  27th,  1804, 
waiving  want  of  notary's  seal,  &c. ;  but  do  not  admit  that  the 
deed  could  be  certified  under  that  law. 

"George  W.  Paschall, 
"Allen  8.  Hale, 
"  Attorneys  for  Reuss  S.  Bendeivald." 

There  was  also  offered  the  deposition  of  a  witness  that  he 
had  examined  the  deed  on  file,  a  certified  copy  of  which  was 
paraphed  by  him;  that  he  was  acquainted  with  the  notary's 
handwriting,  &c,  &q. 

To  the  admission  of  which  copv  of  said  deed  of  conveyance 
the  defendants  by  their  counsel  objected,  on  the  following 
grounds,  that  is  to  say — 

First.  Because  it  was  not  executed  in  accordance  with  the 
then  existing  law  of  Texas  in  this,  to  wit: 

1.  That  it  did  not  appear  that  it  was  executed  before  any 
notary  or  other  officer  authorized  by  law  to  take  and  authen- 
ticate public  instruments. 

2.  That  it  does  not  appear  that  the  foreign  notary,  before 
whom  it  purports  to  have  been  passed  and  executed,  made  out 
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and  delivered  to  the  interested  party  at  the  time  a  testbnonio,  or 
second  original,  as  by  the  then  existing  law  was  required. 

Secondly.  Because  the  protocol  or  first  original  should  be 
produced,  or  satisfactorily  accounted  for,  before  said  copy, 
which  is  secondary  evidence,  can  be  admitted. 

Thirdly.  Because,  if  any  testimonio  or  second  original  was 
ever  in  fact  issued,  its  absence  is  not  accounted  for. 

Hmtii'y.^  Because  the  showing  that  the  protocol,  or  first 
original,  is  in  the  office  of  a  notary  in  the  parish  of  St.  Landry, 
in  the  State  of  Louisiana,  is  not  satisfactorily  accounting  for 
the  non-production  of  the  original. 

Fifthly.  Because  the  notary 's  office  in  the  State  of  Louisiana 
is  not,  quoad  the  original  paper,  a  public  office  within  the  mean- 
ing of  the  act  of  Congress  of  March  27, 1804,  entitled  "An 
act  supplementary  to  an  act  entitled  'An  act  to  prescribe  the 
mode  in  which  the  public  acts,  records,  and  judicial  proceed- 
ings, in  each  State,  shall  be  authenticated,  so  as  to  take  effect 
in  eveTy  other  State.'  M 

Sixthly.  Because  the  notary's  office  in  the  State  of  Louisiana 
is  not,  quoad  the  original  paper,  a  public  office  within  the  true 
intent  and  meaning  of  the  rule  of  the  common  law. 

Seventhly.  Because  it  is  not  proven  in  accordance  with  the 
rule  and  principle  of  the  common  law,  in  this,  to  wit: 

1.  That  the  witness,  Guy  H.  Bell,  does  not  prove  that  it  is 
an  examined  copy,  compared  by  him  with  the  original. 

2.  That  the  witness,  Guy  H.  Bell,  does  not  state  his  means 
of  knowledge  of  the  handwriting  of  the  witness,  John  Simons, 
nor  that  he  was  acquainted  with  his  handwriting. 

8.  That  the  said  witness,  Guy  II.  Bell,  does  not  state  his 
means  of  knowledge  of  the  handwriting  of  Pierre  Labiche,  the 
notary;  and 

4.  That  all  proof  relating  to  the  handwriting  of  the  notary, 
Pierre  Labiche,  is  irrelevant,  inasmuch  as  he  was  not  an  instru- 
mental, assisting,  or  subscribing  witness,  to  said  original  paper. 

Eighthly.  And  to  the  deed  itself  it  was  further  objected,  that 
it  has  neither  instrumental  nor  assisting  witnesses,  as  by  the  law 
of  Texas,  in  force  at  the  time,  was  required. 

Ninthly.  That  the  deed  of  conveyance  shows  upon  its  face 
that  it  was  executed  upon  the  6th  of  April,  in  the  year  1836, 
by  Leonardo  Manso,  reciting  therein  that  he  was  a  citizen  of 
the  Republic  of  Mexico,  to  Peter  "W.  Grayson,  reciting  therein 
that  he  was  a  citizen  of  Texas,  late  a  portion  of  said  Republic 
of  Mexico;  and  the  feet  being  judicially  known  to  the  qcurt 
that  said  Republic  of  Mexico  And  said  Republic  of  Texas  were 
I  then  engaged  in  an  open  and  public  war  with  each  other,  the 
laid  deed  of  conveyance  ^*f  &&d  is  therefore  void.      r 
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Bat  the  court  allowed  the  deed  to  be  read,  and  this  consti- 
tuted the  defendant's  second  bill  of  exception. 

The  plaintiff  then,  proceeding?  with  his  title,  proved  the  will 
of  Peter  W.  Grayson,  deceased,  with  the  probate  thereof,  and 
the  grant  of  lettere  testamentary  to  the  executors,  who  con- 
veyed to  Burnlev  and  Jones  the  undivided  three-fourths  inter- 
est in  and  to  all  the  lands  conveyed  by  Leonardo  Manso  to 
Grayson.  A  deed  from  Jones  to  Burnley  completed  the  plain- 
tiff's title. 

The  third  bill  of  exception  by  the  defendant  related  to  the 
introduction  of  certain  depositions  de  bene  esse  by  the  plain tifly 
which  need  not  be  further  noticed. 

The  plaintiff  then  rested. 

The  defendants  then  offered  a  vast  mass  of  evidence,  which 
it  is  impossible  to  specify  minutely.  Their  line  of  defence  was 
this: 

1.  That  the  grant  contained  within  its  alleged  boundaries 
a  much  greater  amount  of  land  than  the  grant  called  for,  viz: 
fifty  millions  and  upwards  of  square  varas,  being  over  two 
leagues,  instead  of  one;  and  that  there  was  npt  over  a  laber 
of  marsh  and  water  on  the  tract 

2.  That  the  empresario  De  Leon  had  no  right  to  grant  the 
locus  in  quoy  because  it  was  not  within  the  jurisdiction  of  his 
empresOf  and  because  he,  De  Leon,  had  never  had  the  consent 
of  the  Federal  Executive  to  his  colonizing  the  coast  leagues. 

Upon  thispoint,  the  plaintiff  offered  rebutting  evidence. 

8.  That  White  had  resided  upon  his  own  head  right  ever 
since  1842,  had  laid  off  a  town  there,  and  the  other  defendants 
held  under  him. 

The  defendants  offered  other  matters  in  defence,  which  will 
be  sufficiently  explained  by  the  rulings  of  the  court  below 
upon  those  points  which  formed  the  basis  of  the  decision  of 
this  court  There  were  twenty-nine  prayers  made  to  the  court 
by  the  counsel  for  the  plaintiff;  all  of  which  were  granted; 
twenty-four  prayers  by  the  counsel  for  the  defendants,  which 
were  refused,  and  nine  instructions  given  to  the  jury  by  the 
court,  at  the  instance  of  the  defendants.  Instead  of  inserting 
all  this  voluminous  matter,  the  reporter  prefers  to  take  up  in 
succession  the  points  decided  by  this  court,  and  to  show  what 
were  the  rulings  of  the  court  below  or  refusals  upon  those 
points. 

The  first  proposition  decided  by  this  court  is  the  following, 
viz: 

"The  land  granted  was  alleged  to  be  within  the  empresario 
contract  of  De  Leon.    After  proof  that  many  of  the  documents 
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upon  the  subject  were  destroyed  in  the  revolution,  the  court 
left  it  to  the  jury  to  decide  whether  or  not  the  land  was  thus 
situated.    This  ruling  was  correct." 

Upon  this  point,  the  rulings  of  the  court  below  were  as  fol- 
lows: 

The  court  refused  the  following  instructions,  asked  by  the 
defendants,  viz: 

8d.  That  the  official  acts  of  the  various  authorities  of  Coa- 
huila  and  Texas,  and  of  the  Vice  President  of  Mexico,  show 
that  the  controversy  between  Power  and  Hewetson  and  De 
Leon,  as  empresarios,  only  related,  to  such  conflict  as  existed  be- 
tween the  calls  of  their  respective  grants,  between  the  Nueces  and 
Lavaca  rivers,  and  the  documents  showing  the  decisions  of  the 
respective  Governments  in  relation  to  their  controversy  being 
Alaman'8  dispatch  of  December  23d,  1881,  and  Letona's  dis- 
patch of  March  10th,  1832,  are  to  be  understood  in  no  other 
way  than  as  intending  to  place  De  Leon  in  possession  of  such 
lands  as  were  embraced  within  his  two  contracts,  (the  first  of 
the  date  of  April  18th,  1824,  the  other  his  augmentation  con- 
tract of  April  80th,  1829,)  and  said  dispatches  and  .the  law  did 
not  authorize  the  political  chief  of  the  department  of  Bexar  to 
enlarge  or  extend  those  grants,  or  embrace  within  De  Leon's 
colony  any  portion  of  the  coast  leagues  not  properly  embraced 
within  his  said  contracts ;  and  any  putting  De  Leon  in  possession 
beyond  this,  would  have  been  without  authority,  and  would 
not  change  or  enlarge  the  true  boundaries  of  De  Leon's  em* 
preta. 

4th.  That  after  the  national  colonization  decree  of  August 
18tli,  1824,  and  the  State  colonization  decree  of  March  24th, 
1825,  and  the  instructions  to  the  commissioners  of  the  4th  Sep- 
tember, 1827,  the  State  had  no  right  to  extend  to  De  Leon  the 
right  to  colonize  any  portion  of  the  coast  leagues  without  the 
previous  consent  of  the  Federal  Executive  of  Mexico,  nor  could 
the  commissioners  of  colonies  give  possession  to  anv  colonist 
settled,  or  intending  to  settle,  within  the  ten  littoral  leagues, 
unless  the  persons  interested  had  presented  the  commissioner 
a  special  order  of  Government,  wherein  the  approbation  of  the 
National  Government  to  such  grant  had  been  manifested. 
And  thereupon,  if  the  jury  believe,  from  the  evidence,  that  De 
Leon  had  not  the  consent  of  the  Federal  Executive  to  colonize 
below  the  calls  of  his  grant  of  1824,  as  defined  by  himself  in 
his  letter  of  February  1st,  1825,  and  agreed  to  by  the  Govern- 
ment of  Coahuila  and  Texas,  and  as  shown  by  the  decree  of 
said  Government  through  Gonzales  on  the  6th  of  October, 
1825,  do  not  embrace  the  lands  in  controversy,  then  there  was 
no  authority  in  the  commissioner  to  make  the  grant,  unless  the 

Digitized  by  VjOOQIC 


240  SUPREME  COURT. 

While  et  air.  Burnley. 

plaintiff  has  affirmatively  proven  a  special  order  of  the  Govern- 
ment, wherein  the  approbation  of  the  National  Government  to 
make  the  grant  had  been  manifested ;  and  in  the  absence  of 
such  proo£  the  jury  will  find  for  the  defendant. 

5th.  That  the  report  of  the  Government  of  Coahuila  and 
Texas  transmitted  to  the  President  of  Mexico,  dated  October 
2d,  1826,  in  which  it  is  stated  that  the  littoral  leagues  lying  be- 
tween the  Guadalupe  and  Lavaca  rivers  were  vacant,  is  prima 
facie  evidence  of  the  truth,  and  the  contrary  can  only  be  es- 
tablished by  proving  that  the  lands  so  comprehended  were  the 
property  of  individuals,  corporations,  or  towns  not  subject  to 
colonization. 

6th.  That  the  consent  of  the  Republic  of  Mexico  in  fevor  of 
Power  and  Hewetson's  colonizing  said  littoral  leagues  between 
the  Guadalupe  and  Lavaca  rivers,  expressed  in  his  dispatch  of 
the  22d  April,  1828,  and  the  contract  between  Power  and 
Hewetson,  and  the  Government  of  Coahuila  and  Texas  on  the 
11th  of  June,  1828,  gave  to  Power  and  Hewetson  the  legal 
and  exclusive  right  to  colonize  said  lands,  except  so  far  as  they 
were  already  the  property  of  individuals,  corporations,  or 
towns.  And  if  De  Leoii's  contract  of  18th  April,  1824,  con- 
flicted with  any  portion  of  said  lands  embraced  within  Power 
and  Hewetson's  contract  of  April  22d,  1828,  the  law  only  gave 
him  preference  to  the  extent  of  said  conflict,  and  the  political 
chief  of  the  Department  of  Bexar  could  not  divest  Power  and 
Hewetson's  right  beyond  this  conflict,  nor  vest  it  in  De  Leon. 
And  therefore  it  will  be  the  duty  of  the  jury  to  ascertain  from 
the  evidence  the  lower  boundary  of  De  Leon's  contract  or 
grant  of  1824 ;  and  if  they  find  that  the  land  in  controversy  was 
below  said  lower  line,  then  there  was  -no  power  in  the  com- 
missioner of  De  Leon's  colony  to  make  the  grant,  and  they 
must  find  for  the  defendants. 

But  the  court  gave  the  following  instructions  asked  by  the 
defendants,  viz: 

1.  That  if  the  jury  believe,  from  the  evidence,  that  the 
land  in  controversy  was  not  embraced  within  the  boundaries 

1  of  Martin  De  Leon's  colonial  contracts  of  April  18th,  1824,  or 
of  his  augmentation  contract  of  April  80th,  1829,  then  there  was 
no  authority  in  the  commissioner  of  De  Leon's  colony  to  ex- 
tend the  title,  and  it  is  null  and  void. 

2.  That,  in  determining  the  boundaries  specified  in  these 
contracts,  the  jury  will  examine  the  calls  in  said  contracts  and 
documents  themselves,  and  then  determine  for  themselves 
whether  the  witnesses  acquainted  with  the  calls  in  the  grants 
proved  that  the  land  in  controversy  was  without  these  bound** 
ries ;  and  if  so,  then  they  will  find  for  the  defendants. 
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8.  That  the  evidence  of  the  witnesses  as  to  the  acts  of  the 
political  chief  of  Bexar  can  only  be  understood  as  proving 
such  acts  as  he  could  lawfully  do;  but  in  so  far  as  it  proves 
acts  beyond  the  authority  transmitted  to  him,  and  the  law 
arising  out  of  the  documentary  evidence  before  the  jury,  such 
evidence  is  to  be  disregarded. 

The  court  also  gave  the  following  instruction  asked  by  the 
plaintiff: 

7th.  That  if  the  jury  believe  from  the  evidence  that  there 
was  a  controversy  between  the  empresarios  Power  and  Hewet- 
son  on  one  side,  and  Martin  De  Leon  on  the  other,  each  claim- 
ing  a  grant  including  the  land  in  controversy,  and  that  this 
controversy  was  decided  by  the  Supreme  Executive  of  Mexico 
in  favor  of  De  Leon,  and  that  decision  was  carried  into  effect 
by  the  authorities  of  the  State  of  Coahuila  and  Texas,  and 
thereby  a  boundary  assigned  to  the  colony  of  De  Leon  which  in- 
cluded the  land  herein  sued  for,  such  settlement  of  the  con- 
troversy will  be  received  as  binding  and  conclusive,  and  the 
grant  claimed  by  plaintiff  cannot  be  held  invalid,  either  for 
want  of  the  approval  of  the  Supreme  Executive  authority  of 
Mexico,  or  as  being  without  the  jurisdiction  of  De  Leon's 
colony. 

The  second  proposition  decided  by  this  court  was  this: 

"The  fact  that  the  surveyor  included  more  land  than  was 
called  for,  does  not  avoid  the  grant.  Whatever  the  State 
might  do  to  annul  it,  third  parties  have  no  right  to  consider  it 
void." 

Upon  this  point,  the  defendants  prayed  the  court  to  instruct 
the  jury  as  follows : 

1.  That  the  colonization  laws  of  Coahuila  and  Texas  did 
not  authorize  the  commissioner  of  De  Leon's  colony  to  extend 
to  Benito  Morales  a  title  for  more  than  one  league  of  land,  (a 
league  being  twenty-five  millions  of  square  varas;)  and  the 
title  being  upon  its  lace  for  fifty  millions  square  varas,  it  was 
from  the  beginning  null  and  void,  and  gives  no  right  to  re- 
cover. 

2.  That  even  if  there  was  authority  of  law  to  include  the 
excess  of  twenty-five  millions  square  varas  in  the  area,  and 
exclude  it  from  the  computation  because  such  excess  was  cov- 
ered with  salt  bays  as  expressed  in  the  grant,  yet  if  the  jury 
believed  from  the  evidence  that  the  reasons  were  false,  ana 
that  there  was  in  fact  a  great  excess  of  land  (over  and  above 
twenty-five  millions  square  varas)  which  was  not  covered  with 
water  or  salt  bays,  the  grant  was  void  because  of  the  excess, 
and  the  iuiy  will  find  for  the  defendants. 

But  the  court  refused  to  give  these  instructions,  and  gave 
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to  the  jury  the  following  instructions,  at  the  instance  of  the 
plaintiff: 

1.  That  at  the  date  of  the  grant  under  which  plaintiff 
claims,  both  by  the  general  law  and  the  colonization  law,  sa- 
line bays,  extending  from  the  gulf  or  the  large  bays,  could  not 
properly  be  included  in  a  grant  to  a  colonist,  such  pays,  though 
embraced  in  the  lines  of  the  survey,  would  properly  have  been 
deducted  from  the  computation  of  the  area  of  the  grant,  apd 
the  plaintiff's  grant  on  its  face  is  not  invalid  on  that  account. 

2.  The  statement  made  in  the  survey  contained  in  plaintiff's 
grant,  that  half  of  the  survey  was  covered  with  saline  bays,  is 
prima  facie  to  be  taken  as  true  at  that  time. 

8.  Any.  change  which  may  have  taken  place  fince  in  the 
country  included  in  the  lines  of  the  survey,  will  not  affect  the 
validity  of  the  grant 

4.  Although  the  jury  should  believe  that  the  grant  when 
surveyed  did  not  contain  an  entire  league  covered  by  saline 
bays,  vet  if  they  believe  that  the  statement  in  the  survey  was 
caused  by  the  mistake  or  neglect  of  the  surveyor,  it  will  not 
vitiate  the  grant;  and  in  order  to  render  the  grant  invalid  on 
thiB  ground,  the  jury  must  believe  from  the. evidence  that 
there  was  intentional  fraud  committed  by  Benito  Morales,  the 
grantee. 

The  third  proposition  decided  by  this  court  is  this: 

"A  grantee  having  been  compelled  to  leave  Texas,  there 
was  no  evidence  of  his  voluntary  and  final  abandonment  of 
the  country.  As  there  was  no  evidence,  the  jury  could  not 
express  an  opinion  upon  the  subject." 

upon  this  point,  the  court  instructed  the  jury  as  follows,  at 
the  request  of  the  plaintiff: 

11th.  That  if  the  jury  believetfrom  the  evidence  that  Leon- 
ardo Manso  was  a  native  Spaniard,  who  emigrated  to  Mexico 
in  his  youth,  and  before  the  revolution  by  which  Mexico  was 
separated  from  Spain,  and  adhered  to  the  cause  of  Mexican 
independence,  ana  became  a  citizen  of  the  Republic  of  Mexico, 
and  then  emigrated  to  and  acauired  the  land  in  controversy  in 
De  Leon's  colony,  in  order  that  there  should  have  been  an 
ipso  1 'acto  forfeiture  of  said  land,  on  the  ground  of  abandonment 
of  the  country  by  said  Manso,  under  the  colonization  law,  it 
must  be  proved,  to  the  satisfaction  of  the  jury,  that  prior  to  the 
declaration  of  independence  of  Texas,  on  the  2d  of  March,  1886, 
the  said  Manso  abandoned  and  left  the  country,  and  became 
domiciliated  in  a  foreign  country,  without  the  intention  of  re- 
turning to  Texas,  or  any  other  part  of  Mexico;  and  if  his  leav- 
ing the  country  wae  intended  to  be  temporary,  and  with  the 
design  of  continwng  his  allegiance  as  a  Mexican  citizen,  and 
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returning  either  to  Texas  or  some  other  part  of  Mexico,  it  was 
no  abandonment  of  the  country  within  the  meaning  of  colo- 
nization laws,  and  did  not  divest  his  right  to  his  land. 

12th.  If  the  jury  believe  from  the  evidence  that  Manso  was 
forced  to  leave  the  country  by  the  public  authorities,  on  ac- 
count of  his  being  a  Gauchapin,  and  his  doing  so  was  not  vol- 
untary, it  was  no  abandonment  of  the  country  within  the 
meaning  of  the  colonization  laws,  and  did  not  divest  his  right 
to  his  land. 

18th.  That  the  burden  of  proof  is  on  the  defendants,  to  show 
a  final  and  complete  abandonment  of  Mexico,  prior  to  the  2d 
of  March,  1836,  on  the  part  of  Manso,  in  order  that  an  ipso 
facto  forfeiture  of  his  land  under  the  colonization  laws  should 
be  made  out,  and  the  facts  on  which  it  is  sought  to  disfranchise 
a  party,  and  to  divest  his  title  to  property,  ought  to  be  clearly 
and  conclusively  established. 

The  fourth  proposition  decided  by  this  court  was  this: 

"Nor  was  there  any  evidence  which  would  justify  the  cpurt 
in  leaving  it  to  the  jury  to  decide  whether  or  not  this  grantee 
was  an  alien  enemy  when  he  made  a  conveyance,  he  being 
then  a  resident  of  Louisiana.  The  mere  fact  of  his  being  a 
Spaniard  was  not  sufficient  for  an  inference  that  he  was  an 
enemy  of  Texas.  The  averment  in  the  deed  that  he  was  a 
citizen  of  Mexico  was  not  sufficient." 

The  ruling  of  the  court  below  upon  this  point  was  follows : 

The  following  instructions  were  asked  by  the  defendants' 
counsel : 

7th.  It  appearing  on  the  face  of  the  conveyance  from  Leon- 
ardo Manso  to  Peter  W.  Grayson,  that  it  was  made  on  the  6th 
day  of  April,  A.  D.  1886,  between  the  said  Manso,  a  citizen 
of  the  Republic  of  Mexico,  and  the  said  Grayson,  a  citizen  of 
the  Republic  of  Texas,  the  States  of  Mexico  and  Texas  being 
then  engaged  in  an  open  and  public  war  with  each  other,  the 
said  conveyance  is  absolutely  null  and  void,  and  passed  no 
right  of  property  from  the  grantor  to  the  grantee  therein. 

8th.  That  the  contract  being  in  relation  to  land  between 
citizens  of  countries  then  at  war  with  each  other,  the  fact  that 
it  was  made  in  the  United  States,  a  neutral  country,  does  not 
take  the  case  out  of  the  rule,  but  it  draws  after  it  all  the  conse- 
quences of  the  laws  of  war,  and  is  as  void  as  though  it  had 
been  made  in  Texas  or  Mexico. 

9th.  That  the  sale  from  Manso  to  Grayson  being,  as  ex- 
pressed in  the  deed,  between  citizens  of  Mexico  ana  Texas, 
countries  then  at  war  with  each  other,  the  contract  was  con- 
trary to  the  laws  of  war  governing  belligerents,  was  forbidden 
by  the  organic  law  of  Texas,  the  criminal  law  of  England 
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which  it  had  adopted,  its  public  policy,  good  morals,  and  the 
duty  of  Grayson  as  a  citizen  of  Texas,  and  was  therefore  void. 

11th.  That  if  Manso  had  resided  in  Texas  when  the  revolu- 
tion commenced,  in  1835,  he  had  the  right  to  make  his  election, 
whether  he  would  adhere  to  his  allegiance  to  Mexico,  or  adopt 
the  new  State  of  Texas;  and  the  fact  of  his  election  is  to  be 
determined  by  his  subsequent  acts  of  declaring  in  the  deed 
that  he  was  a  citizen  of  Mexico,  and  by  his  soon  after  return- 
ing to  Mexico,  and  residing  permanently  there. 

12th.  That  Grayson  and  those  claiming  under  him  in  privity 
of  estate,  are  estopped  by  the  recitals  of  citizenship  in  the  deed ; 
and  no  proof  of  temporary  residence  in  a  neutral  country,  even 
if  it  had  been  made,  could  be  allowed  to  contradict  their  own 
solemn  act. 

But  the  court  refused  to  give  these  instructions,  and  gave 
the  two  following  sets,  the  first  being  asked  by  the  defendants, 
and  the  second  by  the  plaintiffs : 

The  defendants  asked  the  following,  which  were  granted : 

4th.  It  appearing  on  the  face  of  the  conveyance  from  Leon- 
ardo Manso  to  Peter  W.  Grayson,  that  it  was  made  on  the  6th 
day  of  April,  A.  D.  1836,  between  the  said  Manso,  a  citizen 
of  the  Republic  of  Mexico,  and  the  said  Grayson,  a  citizen  of 
the  Republic  of  Texas,  the  said  States  of  Mexico  and  Texas 
being  then  engaged  in  open  and  public  war  with  each  other, 
the  said  deed  of  conveyance  is  absolutely  null  and  void, 
passed  no  right  of  property  from  the  grantor  to  the  grantee 
therein,  unless  the  jury  should  find  from  the  evidence  that  the 
said  Leonardo  Manso  was,  at  the  time  of  making  said  convey- 
ance, domiciled  in  the  State  of  Louisiana,  where  said  convey- 
ance was  executed. 

5th.  That  to  constitute  a  domicil  requires  an  union,  or  joint 
operation  of  act  and  intention,  residence  in  a  particular  place 
with  the  design  of  remaining  there  permanently.  In  attaining 
a  just  conclusion  on  the  question  of  domicil,  the  chief  point 
to  be  considered  is  the  intention  to  remain  in  the  particular 
place  or  country;  if  it  sufficiently  appears  from  the  evidence 
that  the  said  intention  of  removing  from1  one  place  to  another 
was  to  make  a  permanent  settlement  at  the  latter  place,  or  for 
an  indefinite  time,  that  is,  without  looking  to  a  departure  from 
thence  at  any  future  time,  when  any  particular  business  shall 
have  been  accomplished,  the  person  may  then  be  said  to  be 
domiciled  in  the  country  or  place  where  he  is  residing;  unless, 
therefore,  the  jury  find  from  the  evidence  that  Leonardo  Manso 
was  residing  in  the  State  of  Louisiana  on  the  6th  of  April, 
1836,  with  the  intention  to  remain  there  permanently,  or  for 
an  indefinite  time,  as  above  explained,  he  cannot  be  said  to 
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have  been  at  the  time  domiciled  in  Louisiana  bo  as  to  render 
the  conveyance  made  by  him  on  that  day  to  Peter  W.  Grayson, 
a  citizen  of  Texas,  legal  and  valid. 

And  the  plaintiff  asked  the  following,  which  were  granted: 

8th.  That  if  the  jury  believe  from  the  evidence  that  Leonardo 
Manso  was  a  native  Spaniard,  who  emigrated  to  Mexico  in  his 
youth,  and  before  the  revolution  by  wnich  Mexico  was  sepa- 
rated from  Spain,  and  adhered  to  the  cause  of  Mexican  inde- 
pendence, and  became  a  citizen  of  the  Republic  of  Mexico,  and 
in  the  year  1883,  or  before  that  time,  emigrated  to  Martin  De 
Leon's  colony  in  Texas,  settled  in  said  colony,  was  received  as 
a  colonist  and  domiciliated  therein,  and  thenceforward  until  the 
date  of  this  conveyance  remained  either  in  Texas  or  in  Louisi- 
ana, without  having  re-established  his  domicil  in  any  other  part 
of  Mexico,  then  the  said  Leonardo  Manso  was  not,  up  to  the 
date  of  said  deed,  an  alien  enemy  to  Texas,  and  his  deed  to 
Grayson  is  not  invalid  on  that  ground. 

9th.  That  if  Manso's  domicil,  at  the  date  of  his  conveyance 
to  Grayson,  was  either  in  Texas  or  Louisiana,  and  the  jury  do 
not  believe  from  the  evidence  that  he  had  taken  up  arms  or 
engaged  in  the  contest  against  Texas,  his  mere  election  to  con- 
sider and  calling  himself  a  citizen  of  Mexico,  would  not  make 
him  an  alien  enemy,  so  as  to  render  his  said  deed  invalid  on 
that  ground. 

The  fifth  proposition  decided  by  this  court  is  the  following: 

"Where  a  deed  of  land  in  Texas  was  executed  in  Louisiana, 
and  recorded  in  a  notary's  books,  a  copy  of  it  which  had  been 
compared  with  the  original  by  a  witness  who  was  acquainted 
with  the  handwriting  of  the  notary  (being  dead)  and  the  sub- 
scribing witness,  was  properly  admitted  in  evidence.  It  was 
also  admitted  as  a  record  of  another  State." 

The  ruling  of  the  court  below  upon  this  point  was  as  follows : 

The  plaintiff  asked  the  court  to  give  the  following  instruc- 
tions to  the  jury,  which  the  court  gave,  viz : 

16th.  The  conveyance  from  Manso  to  Grayson,  executed  in 
Louisiana  before  a  notary  public  in  conformity  to  the  law  pre- 
vailing in  civil  law  countries,  does  not  require  further  proof 
of  delivery  to  the  party,  as  the  making  the  agreement  before  a 
notary,  its  reduction  to  writing,  and  making  a  protocol  of  such 
writing,  includes  delivery. 

17th.  If  the  jury  find  from  the  evidence  that  the  deed  from 
Manso  to  Grayson  was  made  in  Louisiana  before  a  notary  pub- 
lic, and  was  executed  by  the  parties,  and  left  with  him  to  be- 
come a  record  of  his  office,  further  evidence  of  the  delivery  of 
the  said  deed  is  not  necessary. 

The  last  proposition  decided  by  this  court  was  the  following : 
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"In  order  that  the  statute  of  limitations  shall  hegin  to  run, 
the  defendant,  claiming  under  a  younger  title  to  land  which 
conflicts  in  part  with  an  elder  title,  should  have  been  in  actual 
possession  of  the  part  which  was  overlapped  by  the  elder  title." 

Upon  this  point  the  court  below  gave  the  following  instruc- 
tion to  the  jury,  at  the  request  of  the  plaintiff 

18th.  Though  White,  and  those  claiming  under  him,  may 
have  had  more  than  three  years'  adverse  possession  on  his  third 
of  a  league  claimed  in  this  action,  yet  if  said  third  of  a  league 
survey  conflicted  in  part  only  with  plaintiff's  grant,  and  there 
was  not  an  actual  adverse  possession  within  the  interference 
of  the  surveys  for  three  years  or  more  before  the  commence- 
ment of  this  action,  the  defendants  will  not  be  entitled  to  the 
bar  of  the  fifteenth  section  of  the  act  of  limitations. 

The  verdict  and  judgment  were  for  the  plaintiff,  and  the 
defendants  brought  the  case  to  this  court  by  writ  of  error. 

It  was  submitted  on  printed  argument  by  Mr.  Reagan  for 
the  plaintiffs  in  error,  and  argued  by  Mr.  Bibb  and  Mr.  Hvqhes 
for  the  defendants.  There  was  also  upon  that  side  a  brief  hied 
by  Mr.  BaUinger. 

The  analysis  of  the  rulings  of  the  court  below  has  occupied 
so  much  room,  that  the  points  and  arguments  of  counsel  must 
be  omitted. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  suit  was  brought  and  tried  in  the  District  Court  of 
Texas,  to  recover  a  league  of  land  lying  in  that  State,  fronting 
in  part  on  Matagorda  bay,  east  of  the  mouth  of  the  Guadalupe 
river,  and  purporting  to  be  in  Martin  Do  Leon's  colony  or  em- 
presa. 

1.  The  first  objection  made  on  the  trial,  was  to  the  introduc- 
tion of  the  grant  offered  in  evidence,  on  the  ground  that  the 
land  did  not  lie  in  the  colony,  and  therefore  the  officers  of  the 
same  wanted  jurisdiction,  and  had  no  power  to  grant  to  Benito 
Morales,  under  whom  Burnley  claims.  If  the  premises  were 
true,  the  conclusion  would  certainly  follow.  (McLemore  v. 
Wright,  2  Yerger's  Ten.  R.) 

It  is  a  historical  fact,  established  as  such  by  the  decision  of 
the  Supreme  Court  of  Texas,  in  the  case  of  De  Leon  v.  White, 
(9  Texas  R.,  598,)  that  the  empresario  contract  of  Martin  De 
Leon  was  so  amended  by  order  of  the  General  Government  of 
Mexico  as  to  include  the  littoral  leagues  along  the  coast  of  the 
Mexican  gulf,  including  that  portion  thereof  where  the  land  in 
dispute  lies. 

It  is  not  only  established  by  the  history  of  the  country;  but 
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here,  it  was  also  proved  by  witnesses,  after  proof  had  been 
made  to  the  court,  that  many  of -the  documeuts  of  the  empresa 
had  been  destroyed  by  the  soldiers  of  the  Texas  army  during 
the  revolutionary  struggle.  The  court  left  itfcto  tfie  jury  to  de- 
termine whether  the  land  lay  in  the  empresa  of  Martin  De  Leon, 
and  they  so  found.  In  doing  this,  we  think  there  was  no  error 
committed  as  against  the  defendant 

2.  The  next  question  appears  on  the  face  of  the  grant.  All 
the  steps  leading  to  the  grant,  with  one  exception,  are  regular. 

The  quantity  of  land  that  the  lines  of  survey  include,  is  equal 
to  two  leagues,  whereas  only  one  league  is  called  for;  and  the 
reason  the  surveyor  rives  in  his  certificate  of  survey  for  the 
excess  is,  that  he  included  in  the  survey  a  bay  of  the  ocean, 
which  was  not  subject  to  grant,  a  quantity  equal  to  a  league. 

This  statement  was  proved  to  be  untrue — almost  entirely. 
The  grant  contains  two  leagues  and  more  of  fast  land ;  and  for 
this  reason  it  wa&  insisted  at  the  trial  that  it  was  fraudulent 
and  void.  But  the  court  charged  the  jury  to  the  contrary, 
with  several  qualifications.  These  we  deem  to  have  been  use- 
less; as  our  opinion  is,  that  a  regular  grant  (that  is,  a  com- 
pleted title,  made  by  those  exercising  the  proper  political  power 
to  grant  lands)  is  not  open  to  this  objection,  by  an  opposing 
claimant  setting  up  a  younger  title ;  and  we  understand,  that 
on  this  principle  the  well-considered  cases  of  Hancock  t\ 
McKinney,  (7  Texas,)  and  of  Swift  v.  Herrera,  (9  Texas,)  pro- 
ceed. Such  is  the  settled  doctrine  elsewhere.  (Overton  v. 
Campbell,  5  Hayw.  Ten.  R.) 

How  far  the  Government  of  Texas  might  interefere  by  "  due 
course  of  law,"  (that  is,  by  a  suit  in  its  name  and  behalf,)  is  a 

Question  for  that  Government  to  decide.     Owen  v.  Rains's 
•essee  (5  Haywood's  Ten.  R.,  106)  is  to  the  effect  that  it  can 
only  be  done  by  suit. 

To  hold  that  this  grant  was  void,  because  the  surveyor  re- 
turned an  excess  in  his  survey,  without  any  evidence  that  the 
grantee  participated  in  the  matter,  as  is  the  case  here,  would 
be  an  alarming  doctrine  through  a  wide-spread  portion  of  the 
United  States.  No  instance  is  recollected  where  the  State  has 
interfered  by  suit  to  reform  a  land  patent  for  excess  of  quan- 
tity. The  consideration  of  more  or  less  of  excess,  to  constitute 
a  prima  facie  case  of  fraud,  would  give  a  latitude  of  discretion 
to  the  judicial  department  over  the  executive  and  granting 
power,  inconsistent  with  the  independence  of  the  latter  in  this 
branch  of  administration.  Under  the  Spanish  and  Mexican 
Governments,  the  judiciary  had  no  authority  to  interfere  at  all 
in  any  case.  The  political  department  retained  to  itself  all  the 
power  to  reform  or  to  annul  titles. 
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But  where  the  executive  authority  intervenes,  and  calls  on 
the  courts  of  justice  to  aid  "in  the  due  course  of  law,"  no  col- 
lision between  the  two  departments  can  occur. 

That  a  case  of  excess  sufficiently  gross  could  arise  to  justify 
a  proceeding  by  suit  on  the  part  of  the  State  of  Texas,  to  re- 
form a  Spanish  grant,  we  do  not  doubt.  (United  States  i?. 
Hughes,  11  How.,  552.)  But  the  question  here  is  not  of  re- 
form; it  is  of  original  nullity. 

What  was  the  condition  of  Morales's  title?  He  applied  for 
a  league  of  land  as  a  colonist;  his  petition  was  granted,  and  a 
survey  ordered.  The  surveyor  made  return  of  his  survey  to  the 
commissioner,  who  in  effect  exercised  the  granting  power  in 
De  Leon's  colony.  The  lines  of  the  survey  call  for  other  ad- 
joining tracts,  and  their  corners  previously  made.  On  the 
faith  of  this  survey,  the  commissioner  proceeded  to  extend  the 
title  to  Morales.  It  is  probable  that  no  actual  survey  was 
made  on  the  ground;  and  hence  it  happened  that  the  sur- 
veyor's certificate  stated  that  more  than  one-half  of  the  bound- 
ary shown  on  the  plat  was  covered  by  water,  and  not  subject 
to  grant.  Of  this  matter,  the  surveyor  and  the  commissioner, 
as  the  judge  of  land  distribution,  had  jurisdiction ;  it  was  their 
duty  to  act  justly  between  the  Government  and  the  grantee. 
The  commissioner  acted  by  extending  the  title  of  possession, 
and  thus  yested  a  full  title  in  Morales.  No  one  at  that  time 
had  any  right  to  complain,  if  the  Government  was  content;  it 
has  so  tar  acquiesced,  and  younger  grantees  are  bound  by  that 
acquiescence. 

There  is  not  the  slightest  evidence  that  Morales  had  any 
knowledge  that  the  statement  made  by  the  surveyor  in  his  cer- 
tificate of  survey  was  untrue;  and  therefore  the  grant  as  to 
him  is  not  void,  and  could  only  bo  voidable  in  part,  if  it  could 
be  reformed  at  all. 

3.  Morales  conveyed  to  Manso,  who  was  a  citizen  of  Texas, 
residing  in  De  Leon's  colony  when  resistance  to  the  Central 
Government  of  Mexico  was  first  agitated  by  the  inhabitants  of 
Texas. 

All  Spaniards  were  ordered  to  leave  the  country  by  the  party 
which  eventually  proved  successful ;  and  Manso,  being  a  Span- 
iard, left  and  went  to  Louisiana;  and  it  is  insisted  that  this 
forced  removal  was  an  abandonment  of  the  country,  and  a  for- 
feiture of  his  land,  according  to  the  colonization  laws  of  Coa- 
huila  and  Texas.  Manso  took  no  part  in  the  revolutionary 
movement,  quietly  left,  and  resided  in  Louisiana  from  the  fall 
of  1834  up  to  the  time  when  he  conveyed  to  Grayson,  in  April, 
1836.  Such  was  the  only  proof  of  his  acts,  so  far  as  they  affect 
this  controversy. 
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The  evidence  did  not  warrant  any  charge  from  the  court 
on  the  ground  of  abandonment  of  the  country  by  Manso.  The 
case  of  Hardy  v.  De  Leon  (5  Texas  R.)  is  conclusive  on  this 
ground  of  defence.  To  hold  otherwise,  would  violate  the  en- 
tire doctrine  laid  down  in  the  case  of  McMullin  v.  Hodge,  (5 
Texas  R.)  v 

There  must  be  ?ome  evidence  on  which  a  charge  to  the  jury 
is  founded,  otherwise  it  cannot  be  lawfully  given.  As  there 
was  no  evidence  from  which  an  abandonment  could  be  found 
by  the  jury,  an  instruction  on  the  subject  could  only  mislead* 
(Chirac  et  al.  v.  Reinccka,  2  Pet,  625.) 

In  the  next  place,  we  are  of  the  opinion  that  there  was  no 
evidence  introduced  on  the  trial  below  which  could  have  war- 
ranted the  court  to  give  any  instruction  to  the  jury  destructive 
of  Grayson's  title,  on  the  supposition  that  Manso  was  an  alien 
enemy  at  the  time  of  conveying,  and  therefore  had  no  capacity 
to  convey. 

When  one  nation  is  at  war  with  another  nation,  all  the  sub- 
jects or  citizens  of  the  one  arc  deemed  in  hostility  to  the  sub- 
jects or  citizens  of  the  other;  they  are  personally  at  war  with 
each  other,  and  have  no  capacity  to  contract.  Here  Manso 
was  a  citizen  of  Coahuila  and  Texas,  when  he  was  forced  to 
leave  his  country,  and  continued  away,  subject  to  the  same 
coercion,  until  after  independence  was  declared  by  Texas, 
March  2d,  1836.  The  Constitution  of  Texas  was  adopted 
March  17th,  1836;  by  the  tenth  section  of  which  it  is  provided, 
that  "all  persons  (Africans,  &c,  excepted)  who  were  residing 
in  Texas  on  the  day  of  the  declaration  of  independence  shall 
be  considered  citizens  of  the  Republic,  and  entitled  to  all  the 
privileges  of  such."  Manso  conveyed  to  Grayson  in  April, 
afterwards.  There  was  a  suspicion  (he  being  a  Spaniard)  that 
he  sympathized  with  the  federal  authorities  of  Mexico,  and 
might  take  sides  with  the  enemies  of  Texas ;  but  this  record 
aftords  no  proof  that  be  did  so,  up  to  the  time  when  he  con- 
veyed to  Grayson ;  nor  is  there  any  proof  showing  that  he  had 
abandoned  his  domicil  in  Texas,  which  he  was  forced  to  leave 
some  sixteen  months  before  independence  was  declared;  nor 
is  it  of  any  consequence,  whether  he  did,  or  did  not,  become 
domiciled  in  Louisiana,  if  he  was  not  an  alien  enemy  to  the 
Republic  of  Texas,  and  to  her  citizen  Grayson,  the  grantee ; 
as  an  alien  friend  can  convey  his  lands  situate  in  a  foreign 
Government;  and  that  the  title  is  defeasible,  is  nothing  to  the 
purpose  in  t^is  case. 

It  is  again  insisted  that  Manso,  after  he  conveyed  to  Gray- 
son, removed  to  Mexico,  and  that  this  must  be  taken  as  evi- 
dence that  he  was  an  alien  enemy  when  independence  was 
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declared.  The  Texas  courts  hold  that  forcing  a  party  to  leave 
the  country  should  not  operate  to  his  prejudice.  (Hardy  v. 
De  Leon,  5  Tex.  R.)  And  this  court  held,  in  the  case  of  Mcll- 
vane  v.  Coxe's  lessee,  (4  Cra.,  216,)  that  a  citizen  of  New  Jer- 
sey did  not  forfeit  his  citizenship  by  joining  the  British  army 
during  our  revolutionary  war,  and  that  his  heirs  took  by  de- 
scent, although  their  ancestor  continued  to  reside  abroad.  Nor 
did  the  expression  in  the  deed  that  Manso  was  a  citizen  of 
Mexico  establish  alienage,  as  the  State  might  claim  his  citizen- 
ship, notwithstanding.  To  this  effect  is  Ooxe's  case ;  and  which 
is  iollowed  by  the  doctrine  maintained  in  Ingle  v.  The  Trustees 
of  the  Sailors'  Snug  Harbor.     (3  Peters  R.) 

4.  The  conveyance  from  Manso  to  Grayson  is  dated  April 
6, 1836,  and  was  executed  before  a  notary  public  in  Louisiana. 
It  embraced  seventeen  leagues  in  all,  including  the  one  in  dis- 
pute. It  was  a  civil-law  conveyance,  made  in  a  notary's  book, 
and  a  copy  furnished  to  the  grantee,  as  a  second  original.  This 
copy  was  offered  in  evidence.  In  December,  1886,  the  Legis- 
lature of  Texas  enacted,  that  "the  common  law  of  England, 
as  now  practiced  and  understood,  shall,  in  its  application 
to  juries  and  evidence,  be  followed  and  practiced  by  the  courts 
of  this  Republic."  The  conveyance  had  two  attesting  witnesses 
to  it,  besides  the  signature  of  the  notary.  To  let  in  the  copy, 
it  was  proved  by  a  witness  that  he  had  examined  the  original 
on  file  on  the  notary's  book;  that  the  copy  was  a  true  one; 
that  the  notary  before  whom  the  conveyance  was  executed  was 
dead;  that  the  witness  knew  his  handwriting,  which  was  gen- 
uine; that  he,  the  witness,  was  well  acquainted  with  the  hand- 
writing of  John  Simonds,  one  of  the  subscribing  witnesses  to 
the  act  of*  sale,  who  was  also  dead,  and  that  the  signature  of 
Simonds  was  genuine. 

The  original  of  the  conveyance  from  Manso  to  Grayson  re- 
mained in  the  archives  of  the  notary  in  Louisiana,  and  conse- 
quently could  not  be  produced,  and  the  copy  was  of  necessity 
offered.  This  is  according  to  the  case  of  Watrous  v.  McGrew, 
(16  Tex.  R.,  512.)  We  are  of  opinion  that  the  paper  offered 
was  sufficiently  proved  to  be  admitted  on  common-law  principles. 

The  copy  from  tho  notary's  books  was  elso  duly  authenti- 
cated, according  to  the  act  of  Congress  of  1804,  as  a  record  of 
another  State.  The  Supreme  Court  of  Texas  held,  in  the  case 
of  Watrous  v.  McGrew,  that  as  the  sixth  article  of  the  Consti- 
tution of  Texas  of  November,  1835,  creating  a  provisional 
Government,  had  recognised  the  civil  code  and  code  of  prac- 
tice of  Louisiana;  and  as  the  ordinance  of  January  22,  1886, 
(Hart.  Dig.,  321,)  had  adopted,  "in  matters  of  probate  the  laws 
and  principles  in  similar  cases  in  the  State  of  Louisiana,"  the 
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courts  of  Texas  must  recognise  the  Louisiana  laws,  and  the 
proceedings  under  them,  in  cases  of  conveyances  executed  by 
notarial  act  in  Louisiana;  and  on  this  ground  the  copy  of  the 
conveyance  then  before  the  court  was  admitted  in  evidence, 
being  in  nil  its  features  a  copy  of  a  record  like  the  present 

5.  The  remaining  question  is,  whether  the  defendants  are 
protected  by  the  act  of  limitations  of  three  years?     They 

E leaded,  specially,  that  they,  and  those  under  whom  they  claim, 
ave  been  in  adverse  possession  of  the  premises  sued  for  under 
color  of  title  for  three  years  next  before  the  commencement 
of  this  suit;  and  that  the  plaintiff's  cause  of  action  accrued  more 
than  three  years  next  before  the  commencement  of  said  suit 

The  fifteenth  section  of  the  act  of  1841  (Hart.  Dig.,  729) 
declares  that  every  suit  to  recover  real  estate  as  against  any 
one  in  possession  under  title,  or  color  of  title,  shall  be  insti- 
tuted within  three  vears  next  after  the  cause  of  action  shall  have 
accrued,  and  not  afterwards. 

The  defendants  had  both  title  and  color  of  title,  as  required 
by  the  act;  and  they,  or  some  of  them,  had  been  in  actual  pos-' 
session  of  their  lands  more  than  three  years  before  this  suit 
was  commenced. 

The  younger  title,  owned  and  occupied  by  the  defendants, 
lapped  over  one  side  of  the  grant  to  Morales,  and  to  this  inter- 
ference the  dispute  extends.  But  no  one  of  the  defendants  had 
been  in  actual  possession  of  the  disputed  part  for  three  years 
when  the  suit  was  brought 

The  act  of  1841,  section  15,  requires  suit  to  be  instituted 
within  three  years  "  next  after  the  cause  of  action  shall  have 
accrued."  And  we  think  it  too  plain  for  reasoning  or  author- 
ity to  make  it  plainer,  that,  until  the  land  of  the  plaintiff  was 
trespassed  upon,  this  action  of  trespass,  to  try  title,  could  not 
be  maintained.  Such  are  the  decisions  of  the  elder  States  on 
statutes  having  corresponding  provisions.  (Trimble  v.  Smith, 
4  Bibb  Ky.;  Fogue  v.  McKee,  3  Mar.  Ky. ;  Talbot  v.  McGav- 
ock,  1  Yer.  Ten.  R.,  262.) 

we  have  endeavored  carefully  to  follow  the  doctrines  of  the 
Supreme  Court  of  Texas  in  this  opinion,  because  we  are  bound 
to  follow  the  settled  adjudications  of  that  State  in  cases  affect- 
ing titles  to  lands  there. 

On  the  effect  of  excess  of  quantity  in  a  grant,  and  on  the  three 
years'  act  of  limitations,  we  had  no  direct  guide,  and  therefore 
nave  expressed  our  independent  views  on  these  questions. 

For  the  reasons  here  stated,  it  is  ordered  that  the  judgment 
of  the  District  Court  be  affirmed. 

Mr.  Justice  DANIEL  dissented. 
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Thb  United  States,  Plaintiff  in  Error,  v.  Gotlieb 
Breitling. 

JOhUW 

^t?£J  The  Circuit  Court  of  the  United  States  in  Alabama,  by  a  general  rule,  adopted  the 

9b  M8  practice  of  the  State  courts,  which  is  regulated  by  a  statute  providing  that  no 

j*S*  bill  of  exceptions  can  be  signed  after  the  adjournment  of  the  court,  unless  with 

ltwui7  «  th*  consent  of  counsel,  Ac. 

lSnaSQ  But  where  a  judge  holding  the  Circuit  Court  in  Alabama  signed  a  bill  of  exceptions 

16**iia  under  special  circumstances,  after  adjournment,  and  without  the  consent  of  coun* 

JJgJo  ■e*i  *&*•  court  will  consider  the  exception  as  properly  before  it.    It  is  in  the 

M  666  power  of  a  court  to  suspend  its  own  rules,  or  except  a  particular  case  from  them, 

»  i£  *°  6tthseiTe  the  purposes  of  justice. 

JJJ  "JJ  And  the  signature  of  the  judge  was  attached  to  the  bill,  in  conformity  with  the  de- 

12a  148  cisions  of  this  court. 

6f  486  The  exception  brings  up  the  charge  of  the  court  to  the  jury,  but  not  the  admission 

jjl  T^g  of  evidence  which  was  objected  to  on  the  trial,  but  to  the  admission  of  which  no 

24f  779  exception  was  noted. 

41  f  sen  The  charge  of  the  court,  being  founded  on  a  hypothetical  state  of  facts  of  which 

MS  AM  *her*  was  no  evidence,  was  erroneous. 
m  96 

He* «.  This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of  Alabama. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  submitted  on  printed  arguments  bv  Mr.  Black  (Attor- 
ney General)  for  the  United  States,  and  Mr.  Percy  Walker  for 
the  defendant. 

Mr.  Chief  Justice  TAJNEY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  the  United  States  against  the 
defendant  in  error,  as  one  of  the  sureties  in  the  official  bond 
of  David  E.  Moore,  who  was  receiver  of  the  public  moneys  at 
Demopolis,  iu  the  State  of  Alabama.  Under  the  instructions 
given  by  the  court  to  the  jury,  the  verdict  and  judgment  were 
in  favor  of  the  defendant. 

A  bill  of  exceptions  to  these  instructions,  signed  and  sealed 
by  the  judge  who  tried  the  case,  is  set  forth  in  the  transcript. 
But  the  defendant  contends  that  the  exception  was  not  taken 
by  the  United  States  according  to  law  ana  the  rules  and  prac- 
tice of  the  Circuit  Court,  and  that  it  cannot  therefore  be  re- 
garded as  a  part  of  the  record  of  the  proceedings  in  that  court, 
nor  considered  here  in  revising  its  judgment 

A  brief  extract  from  the  exceptions,  together  with  the  note 
attached  to  it  by  the  judge,  will  show  how  this  question  arises. 

After  setting  forth  the  bond  and  the  testimony  of  several 
witnesses,  examined  on  the  part  of  the  defendant,  the  excep- 
tion proceeds  in  the  following  words: 

"The  defendant  then  offered  to  read  in  evidence  the  deposi* 
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tions  above  referred  to,  when  the  plaintiff's  counsel  objected 
to  the  reading  of  the  depositions  of  McDowell,  W.  H.  Roberts, 
and  George  G.  Lyon,  as  they  were  severally  offered,  which  ob- 
jection the  court  overruled.  The  plaintiff's  counsel  objected 
to  the  evidence  of  D.  C.  Anderson,  who  was  examined  as  a  \yit- 
ness  by  defendant,  whose  evidence  went  to  show  that  Smith, 
one  of  the  obligors  to  the  bond,  was  poor  and  in  straitened 
circumstances,  which  objection  was  overruled.  This,  together 
with  the  depositions  above  referred  to,  was  all  the  evidence 
offered  by  defendant,  and  the  same  having  been  submitted  to 
the  jury,  and  argued  by  counsel,  the  court,  at  the  reauest  of 
the  defendant's  attorneys,  charged  the  jury,  'that  if  tne  jury 
believe,  from  the  evidence,  that  at  the  time  Breitling's  name 
was  signed  to  the  bond,  it  was  understood  and  intended  that 
other  persons  were  to  sign  it  as  obligors,  and  he  was  to  have 
notice  that  they  did  so,  and  who  they  were,  and  then,  if  satis- 
fied, was  to  acknowledge  the  bond  in  the  presence  of  witnesses, 
who  were  to  attest  it,  and  if  this  was  not  done,  and  the  bond 
was  not  afterwards  ratified  by  him,  the  jury  ought  to  find  for' 
the  defendant;9  to  which  charge  the  plaintiff's  counsel  ex- 
cepted. 

"And  the  judge  therefore  signs  and  seals  their  bill  of  excep- 
tions, this  15th  day  of  May,  1856,  a  day  after  the  adjournment 
of  the  court  John  Gayle,  [seal.]" 

Explanations  attached  to  the  BUI  of  Exceptions. 

"During  the  term  of  the  court,  the  attorney  for  the  United 
States  presented  a  bill  of  exceptions.  The  bill  was  presented 
on  Saturday  before  the  court  adjourned,  which  was  on  Wednes- 
day. On  Monday  morning,  the  bill  was  handed  to  the  United 
States  attorney,  with  the  request  that  he  submit  it  to  the  op- 
posing counsel.  On  the  third  day  after  this,  the  minutes  were 
signed,  and  the  court  adjourned. 

"I  heard  nothing  further  from  the  bill  till  the  9th  or  10th 
May,  when  it  was  presented  by  the  plaintiff's  attorney  again, 
with  the  written  objections  of  the  attorneys  of  the  defendant, 
that  it  should  be  signed  after  the  adjournment.  The  clerk 
will  subjoin  this  explanation  to  the  bill  of  exceptions. 

"John  Gayle." 

"Filed  15th  May,  1856." 

The  objection  stated  in  the  note  is  founded  upon  a  rule  of 
the  Circuit  Court,  which  in  general  terms  adopts  the  practice 
of  the  State  courts;  and  the  practice  of  the  State  courts,  in 
relation  to  exceptions,  is  regulated  by  a  law  of  the  State,  which 
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provides  that  no  bill  of  exceptions  can  be  signed  after  the  ad- 
journment of  the  court  during  which  the  exception  is  taken, 
unless  by  consent  of  counsel  in  writing,  when  it  may  be  signed 
within  ten  days  thereafter,  except  in  such  cases  as  is  otherwise 
provided'. 

But  the  answer  to  tins  objection  is,  that  the  statute  of  Ala-  * 
bama,  and  the  regulation  it  prescribes  to  the  courts  of  the 
State,  can  have  no  influence  on  .the  practice  of  a  court  of  the 
United  States,  unless  adopted  by  a  rule  of  ,the  court.  And  it 
is  always  in  the  power  of  the  court  to  suspend  its  own  rules,  or 
to  except  a  particular  case  from  its  operation,  whenever  the 
purposes  of  justice  require  it.  The  attention  of  this  court  has, 
upon  several  occasions,  been  called  to  this  subject,  and  the 
rule  established  by  its  decisions  will  be  found  to  be  this:  the 
exception  must  show  that  it  was  taken  and  reserved  by  the 

a  at  the  trial,  but  it  ftiay  be  drawn  out  in  form  and  sealed 
e  judge  afterwards.  This  point  was  directly  decided  in 
the  case  of  Phelps  v.  Mayor,  15  How.,  260;  and  again,  in 
Turner  v.  Yates,  16  How.,  28.  And  the  time  within  which  it 
may  be  drawn  out  and  presented  to  the  court,  must  depend  on 
its  rules  and  practice,  and  on  its  own  judicial  discretion.  In 
the  case  before  us,  the  jud^e  who  tried  the  case  has  deemed  it 
his  duty  to  seal  and  certify  the  exception  to  this  court;  and 
under  the  circumstances  stated  in  the  exception  and  the  note, 
we  think  he  Was  right  in  doing  so,  and  that  this  exception  is 
legally  before  this  court  as  a  part  of  the  record  of  the  proceed- 
ings of  the  court  below. 

In  proceeding  to  examine  the  points  raised  upon  it  and  ar- 
gued in  this  court,Jt  is  not  necessary  to  state  at  large  the  testi- 
mony given  by  the  witnesses  for  the  defendant,  nor  the  grounds 
upon  which  the  United  States  objects  to  the  admissibility  of 
the  evidence ;  for  it  does  not  appear  that  the  plaintiff  excepted 
to  any  one  of  the  decisions  of  the  court  overruling  his  objec- 
tions. The  exception  states  that  he  made  the  objections  which 
have  been  argued  here,  and  that  the  court  overruled  them. 
But  the  fact  that  he  made  the  point  at  the  trial,-  and  the  court 
decided  it  against  him,  is  not  sufficient  to  bring  the  question 
before  this  court.  He  must  show  that  he  excepted  to  the 
opinion.  And  as  there  is  no  evidence  that  he  did  so  while  the 
jury  were  at  the  bar,  the  objections  to  the  testimony  of  the 
witnesses  are  not  before  us. 

It  is  otherwise,  however,  in  relation  to  the  charge  of  the  court 
to  the  jury.     This,  it  appears,  was  excepted  to,  and  consc- 

auentlv  is  regularly  and  legally  before  this  court,  and  we  think 
ae  judge  erred  in  giving  it. 
It  is  clearly  error  in  a  court  to  charge  a  jury  upon  a  supposed 
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or  conjectural  state  of  facts,  of  which  no  evidence  has  been 
offered.  The  instruction  presupposes  that  there  is  some  evi- 
dence before  the  jury  which  they  may  think  sufficient  to  estab- 
lish the  facts  hypothetically  assumed  in  the  opinion  of  the 
court;  and  if  there  is  no  evidence  which  they  have  a  right  to 
consider,  then  the  charge  does  not  aid  them  in  coming  to  cor- 
rect conclusions,  but  its  tendency  is  to  embarrass  and  mislead 
them.  It  may  induce  them  to  indulge  in  conjectures,  instead 
of  weighing  the  testimony. 

In  the  case  before  us,  we  do  not  see  any  evidence  in  the  rec- 
ord which  tends,  in  the  least  degree,  to  prove  any  one  of  the 
facts  hypothetical  ly  assumed  in  the  opinion.  If  such  testimony 
was  given,  it  certainly  does  not  appear  in  the  transcript.  Ana 
upon  this  ground,  without  examining  further  into  the  opinion 
of  the  court  below,  the  judgment  must  be  reversed. 


Augustus  Hemmenway;  Claimant  of  the  Ship  Independence,     m  <& 
v.  William  B.  Fisheb.  ^£2g 

118    519 
Where  a  judgment  of  the  Circuit  Court,  sitting  in  admiralty,  vag  affirmed  here  by      ^  ## 

a  divided  court,  interest  was  not  to  be  calculated  upon  the  judgment. 
The  eighteenth  rule  of  this  court  never  applied  to  cases  in  admiralty  which  are 

brought  up  by  appeal,  and  the  rale  itself  is  repealed  by  the  sixty-second  rule. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Massachusetts,  sitting  in  admiralty. 

It  was  argued  at  the  preceding  term  of  this  court  hy  Mr, 
Loring  for  the  appellant,  and  Mr.  Bartlett  and  Mr.  Thaxter  for 
the  appellee.  The  judgment  of  the  Circuit  Court  was  affirmed 
by  a  divided  court,  and  a  mandate  was  issued  for  the  amount 
named  in  such  judgment,  but  no  interest  was  mentioned,  as 
ndne  was  giyen  in  the  judgment  of  the  Circuit  Court.  The 
mandate  was  not  filed  in  the  Circuit  Court,  and  at  the  present 
term  Mr.  Bartlett  made  the  following  motion,  which  was  argued 
by  Mr.  GiUett: 

And  now  the  appellee  moves  to  amend  the  judgment  ren- 
dered in  this  cause  at  the  December  term  of  this  court,  in  the 
year  of  our  Lord  1856,  by  giving  to  the  appellants  damages 
on  the  decree  of  the  Circuit  Court,  at  the  rate  of  six  per  centum 
per  annum,  and  that  the  judgment  be  so  reformed,  and  fov 
cause  shows — 

1st.  That  the  mandate  in  said  cause,  though  issued,  has  never 
been  presented  to  the  Circuit  Court,  and  is  now  returned  here- 
with, and  filed  with  the  clerk. 
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2d.  That,  upon  inquiry  of  several  of  the  judges,  it  has  been 
ascertained  that  the  question  of  damages  was  not  passed  upon 
by  the  court,  and  so  this  motion  is  not  precluded  by  the  past 
action  of  this  court. 

3d.  That  by  the  rules  of  this  court,  (Nos.  17  and  18,)  "  Where 
there  are  no  special  circumstances,  six  per  cent,  interest  is  al- 
lowed on  the  judgment  of  the  court  below,"  and  the  omission 
to  insert  the  same  in  the  record  and  mandate  is  deemed  by 
this  court  a  mere  clerical  error y  capable  of  amendment  at  a  suc- 
ceeding term  of  this  court,  if  the  mandate  has  not  been  pre- 
sented to  the  Circuit  Court,  and  shall  be  restored  to  the  files 
of  this  court.     (Bank  of  Kentucky  v.  Withers,  3  Peters,  481.) 

4th.  The  fact  that  the  judgment  in  this  case  was  affirmed 
upon  a  division  of  opinion  among  the  members  of  the  court 
cannot  make  it  a  case  of  " special  circumstances"  within  the 
case  above  cited,  since  it  is  hardly  to  be  presumed  that  in  all 
cases  where  there  are  difficulties  in  a  cause,  the  party  ultimately 
prevailing  is  to  lose  his  damages. 

Anv  rule  that  should  make  damages  in  such  case  on  a  divis- 
ion of  opinion  upon  the  main  question  among  the  members  of 
the  court,  would  be  open  to  the  suggestion  that  in  principle  it 
ought  not  to  make  them  depend  upon  an  exact  equal  division, 
but  apportion  them  according  to  the  number  of  dissenting  opin- 
ions among  the  members  of  the  court 

8.  Bartlbtt,  far  the  Appellee. 

The  appellant  objects  to  the  amendment  proposed  in  the 
judgment  rendered  in  the  above  entitled  cause,  and  to  the 
allowance  of  the  interest  claimed. 

1st.  Because  no  interest  or  damages  were  claimed  at  the 
hearing  in  this  cause;  the  proper  time  to  have  presented  this 
claim  was  at  the  hearing;  and  it  is  too  late,  after  a  decree  has 
been  rendered  and  a  mandate  issued,  to  seek  at  a  subsequent 
term  to  raise  that  question.  In  the  case  of  the  Santa  Maria, 
10  Wheat.,  481,  436,  the  court  say,"  In  this  view,  it  (the  claim 
of  interest)  was  matter  open  for  discussion  upon  the  original 
appeal;  and  no  interest  having  been  asked  or  granted,  the 
claim  is  finally  at  rest  What  was  formerly  before  the  court 
cannot  again  be  drawn  into  controversy."  A  decree  in  which 
no  damages  are  allowed  is  conclusive  and  final. 

In  the  case  Boyce  s  Ex'r  v.  Grundy,  reported  9  Peters,  275, 
the  court  say,  "It  is  solely  for  the  decision  of  the  Supreme 
Court,  whether  any  damages  or  interest  fas  a  part  thereof)  are 
to  be  allowed  in  cases  of  affirmance,  (p.  290.)  If,  upon  affirm- 
ance, no  allowance  of  interest  or  damages  is  made,  it  is  equiv- 
alent to  a  denial  of  any  interest  or  damages,  (p.  290.) 
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In  the  present  case,  the  motion  assumes  and  Admits  that  no 
such  allowance  was  made  by  the  court;  thte  decree,  therefore, 
is  equivalent  to  a  denial  of  damages. 

The  case  referred  to  in  3d  of  Peters  would  seem  to  have  been 
an  error  of  the  clerk  in  not  entering  the  judgment,  with  the 
damagee  which  the  court  decreed,  or  intended  to  decree. 

This  is  a  different  case;  no  damages  were  claimed  by  the 
appellant,  and  none  were  decreed,  or  intended  to  be  decreed, 
by  the  court.  Here  was  no  clerical  error,  but  an  omission  or 
waiver  of  a  claim  to  damages  by  the  appellee ;  and  consequently 
the  court  did  not  decree  any. 

2d.  The  appellee  cannot  rest  any  claim  on  the  fact  that  the 
mandate  has  not  been  delivered  to  the  Circuit  Court;  that  is 
his  own  wrong. 

It  was  his  duty  to  have  delivered  it  immediately  upon  its 
being  issued. 

And  had  it  been  so  delivered,  the  appellant  would  have 
paid  the  amount  of  the  judgment;  and  has  in  fact  held  the 
money  unused  from  that  time  to  the  present,  for  the  purpose, 
and  will  do  so  until  the  final  decree  in  the  Circuit  Court. 

If  therefore  the  decree  is  to  be  changed,  and  any  interest  al- 
lowed, the  appellant  claims  that  he  ought  not  to  be  charged 
with  interest  after  the  mandate  was  issued,  none  having  been 
claimed  by  the  appellee ;  and  the  mandate  having  been  retained 
nearly  twelve  months  in  his  hands,  to  the  detriment  of  ike 
appellant  William  Dehon,  for  Appellant 

Appellee's  Reply. 

1st  The  ground  that  appellee  must  be  deemed  to  have 
waived  the  application  of  a  standing  rule  of  this  court  to  his  ease, 
because  he  did  not  specially  ask  at  hearing  that  it  be  applied, 
cannot,  it  is  submitted,  be  maintained. 

2d.  The  case  of  the  Santa  Maria,  10th  Wheaton,  cited  by 
appellant,  has,  it  is  submitted,  no  application,  since  it  was  an 
attempt  to  alter  the  terms  of  a  stipulation  made  in  the  admi- 
ralty by  a  claimant,  and  insert  an  engagement  to  pay  interest 
on  the  sum  stipulated.  Nor  does  the  case  of  Boyce  v.  Grandy, 
9  Peters,  affect  this  application,  since  that  case  proceeds  on  the 
ground  that  the  court  passed  on  the  question  of  allowing  dam- 
ages, and  purposely  entered  the  decree  without  making  the 
allowance.  This  application  proceeds  on  the  ground  (supposed 
to  be  ascertained)  that  the  court  did  not  pass  on  the  question 
at  all,  and  that  under  the  general  rule  damages  are  to  be  al- 
lowed unless  purposely  denied;  and  this  is  the  point  deter- 
mined by  3d  Peters,  431. 
vol.  zz.  17 
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3d.  The  suggestion,  that  at  all  events  interest  ought  to  be 
denied  after  the  mandate  issued,  ought  not  to  prevail,  if  there 
was  what  the  court  deem  a  clerical  error,  since  appellee  had  no 
remedy  in  the  vacation  of  this  court,  and  appellant  has  in  the 
mean  time  enjoyed  the  use  of  the  money. 

S.  Bartlett,  for  Appellee. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

This  case  was  decided  at  the  last  term.  It  was  an  appeal 
from  the  decree  of  the  Circuit  Court  for  the  district  of  Massa- 
chusetts, sitting  as  a  court  of  admiralty.  The  decree  was  af- 
firmed here  by  an  equal  division  of  the  Justices  of  this  court; 
and  the  decree  of  affirmance  was  entered  by  the  clerk  for  the 
sum  awarded  by  the  Circuit  Court  and  costs,  and  did  not  give 
interest  on  the  amount  decreed  by  the  court  below.  The  man- 
date was  issued  according  to  the  decree;  but  it  was  not  filed 
or  proceeded  on  by  the  appellee,  because  he  supposed  that, 
under  the  eighteenth  rule  of  this  court,  he  was  entitled  to  in- 
terest upon  the  amount  recovered  in  the  Circuit  Court,  from 
the  date  of  the  decree,  and  that  ite  omission  was  a  clerical 
error.  And  he  has  now  moved  the  court,  to  correct  it  by 
amending  the  decree  and  mandate. 

If  an  error  has  been  committed  by  the  clerk,  it  is,  without 
doubt,  in  the  power  of  the  court  to  correct  it  at  the  present 
term. 

But  the  judgment  is  correctly  entered,  and  the  mandate 
conforms  to  it  And  the  mistake  on  the  part  of  the  appellee 
has  arisen  from  supposing  the  eighteenth  rule  to  be  still  in 
force,  and  to  be  applicable  to  cases  in  admiralty.  But  it  never 
applied  to  admiralty  cases. 

It  will  be  observed  by  reference  to  the  seventeenth  rule,  to 
which  the  eighteenth  refers,  that  these  rules  are  in  express 
terms  confined  to  cases  brought  here  by  writ  of  error.  And 
it  is  true  that,  by  the  original  judiciary  act  of  1789,  decrees  in 
chancery  and  admiralty,  as  well  as  judgments  at  common  law, 
in  the  Circuit  Courts,  were  removable  to  this  court  by  writ  of 
error,  and  were  not  made  removable  in  any  other  manner. 
And  if  that  provision  in  the  act  of  1789  was  still  in  force,  and 
the  rule  unrepealed,  the  appellee  would  be  entitled  to  the  in- 
terest he  claims,  to  be  calculated  under  the  twentieth  rule,  to 
the  day  of  the  affirmance  of  the  decree. 

But  the  writ  of  error,  from  its  form,  and  the  principles  which 

E>vern  it,  is  peculiarly  appropriate  to  judgments  at  common 
w,  and  is  inconvenient  and  embarrassing  when  used  as 
process  to  remove  decrees  in  chancery  and  admiralty  to  a  su- 
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perior  court  The  ordinary  and  uniform  mode  of  removing 
each  decrees  to  the  appellate  and  revising  court,  wherever  such 
jurisdictions  have  been  established,  has  been  by  appeal,  with 
the  single  exception  of  this  act  of  Congress.  And,  in  order  to 
remove  the  inconvenience  and  embarrassment  which  this  pro* 
vision  in  the  act  of  1789  created,  it  was  repealed  by  the  act  of 
March  2, 1808,  and  the  ordinary  mode  of  appeal  substituted  in 
the  place  of  the  writ  of  error.  And  as  this  case  came  up  by 
appeal,  the  rules  of  this  court  referred  to  in  the  argument  do 
not  apply  to  it 

Nor  indeed  were  they  intended  to  applv  to  chancery  or  ad- 
miralty decrees.  They  were  adopted  at  February  term,  1858, 
and  that  term  continued  until  the  2d  of  March.  It  was  on 
that  day  that  the  act  of  Congress  changing  the  provision  in 
the  act  of  1789  was  approved  by  the  President  And  it  ap- 
pears by  the  minutes  of  the  court  that  the  rules  in  question 
were  adopted  on  the  same  day,  that  is,  March  2d.  This  act 
of  Congress  had  therefore,  undoubtedly,  passed  both  Houses 
of  Congress  before  these  rules  were  adopted,  Imd  it  is  evident 
that  they  were  carefully  framed  with  reference  to  this  change 
in  die  law,  so  as  to  exclude  from  their  operation  admiralty  and 
chancery  appeals. 

It  may  be  proper  to  add,  that  the  eighteenth  and  twentieth 
rules  are  no  longer  in  force,  even  in  common-law  cases.  They 
have  been  superseded  and  annulled  by  the  sixty-sec6nd  rule, 
adopted  in  1851.  By  this  last-mentioned  rule,  judgments  at 
common  law  and  decrees  in  chancery,  upon  affirmance  in  this 
court,  carry  interest  until  paid;  and  the  interest  is.  to  be  cal- 
culated according  to  the  rate  of  interest  allowed  in  the  State 
in  which  the  judgment  or  decree  of  the  court  below  was  given. 
The  object  in  changing  the  rule  in  this  respect  was  to  place 
the  suitors  in  the  courts  of  the  United  States  upon  the  same 
footing  with  the  suitors  in  the  State  courts  in  like  cases.  For 
the  interest  allowed  in  the  several  States  differs,  and  in  many 
of  them  it  is  higher  than  six  per  cent,  and  in  most  if  not  all. 
of  them  a  judgment  or  decree  in  a  court  of  the  State  carries 
interest  until  it  is  paid. 

Cases  in  admiralty,  however,  are  not  embraced  in  the  sixty- 
second  rule.  It  applies  to  cases  of  law  and  equity  only.  And, 
indeed,  cases  in  admiralty  could  not  have  been  justly  included. 
For  there  could  be  np  reason  for  giving  one  rate  of  interest 
where  a  case  of  collision  or  salvage  was  in  the  first  instance 
tried  and  decided  in  Louisiana,  and  another  rate  of  interest 
where  it  was  tried  and  decided  in  New  York,  or  in  any  other 
State  where  the  interest  allowed  by  the  State  laws  was  dif- 
ferent 
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Moreover,  in  cases  of  collision  and  salvage,  and  more  espe- 
cially in  the  latter,  it  is  impossible  to  fix  the  sum  that  ought  to 
be  awarded  with  absolute  certainty  by  any  rule  of  calculation. 
It  must  depend  mainly  upon  estimates,  and  the  opinions  of 
persons  acquainted  with  tne  subject;  and,  acting  upon  mere 
estimates  and  opinions,  different  minds  unavoidably  come 
to  different  conclusions  as  to  the  amount  proper  to  be  al- 
lowed. 

And  it  will  sometimes  happen  in  an  admiralty  case,  that  this 
court  will  think  that  the  damages  estimated  and  allowed  in 
the  Circuit  Court  are  too  high,  and  yet  the  opinion  here  may 
approximate  so  nearly  to  that  of  the  court  below,  that  this 
court  would  not  feel  justified  in  reversing  its  judgment  Be- 
sides, new  testimony  may  be  taken  here,  in  an  admiralty  case, 
and  a  new  aspect  given  to  it.  No  rule,  therefore,  fixing  any 
certain  rate  of  interest  upon  decrees  in  admiralty,  whenever 
the  decree  is  affirmed,  could  be  adopted  with  justice  to  the 
parties.  And  a  discretionary  power  is  reserved,  to  add  to  the 
damages  awarded  by  the  court  below,  further  damages  by  way 
of  interest,  in  cases  where,  in  the  opinion  of  this  court,  the 
appellee,  upon  the  proofs,  is  justly  entitled  to  such  additional 
damages.  But  this  allowance  of  interest  is  not  an  incident  to 
the  affirmance  affixed  to  it  by  law  or  by  a  rule  of  court  If 
given  by  this  court,  it  must  be  in  the  exercise  of  its  discretion- 
ary power,  and,  pro  tanto,  is  a  new  judgment. 

In  the  case  before  us,  no  new  judgment  could  be  given  in 
this  court,  because,  upon  the  question  of  affirming  or  reversing 
the  decree  of  the  Circuit  Court,  the  Justices  of  this  court  were 
eaually  divided;  and  the  judgment  was  affirmed  by  operation 
of  law,  which  from  necessity  affirms  the  judgment  of  the  infe- 
rior tribunal  when  the  judges  of  the  appellate  court  are  equally 
divided.  Upon  such  an  affirmance,  the  appellee  was  entitled 
to  the  full  benefit  of  the  decree  of  the  Circuit  Court,  but 
nothing  more.  The  court,  being  equally  divided,  could  not 
change  the  decree  of  the  Circuit  Court,  nor  exercise  its  dis- 
cretionary power  to  allow  interest  on  the  decree ;  for  this  would 
have  been  a  new  decree.  And  those  Justices  who  were  of 
opinion  that  the  decree  of  the  Circuit  Court  ought  to  be  re- 
versed because  the  damages  were  too  high,  were  of  course  op- 
posed to  making  it  still  higher  by  the  addition  of  interest 

The  motion  to  amend  the  decree  and  mandate,  and  give  in- 
terest on  the  amount  awarded  by  the  Circuit  Court,  must 
therefore  be  overruled. 
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The  United  States,  Appellant,  v.  Juana  S.  De  Pacheco.  The 
United  States,  Appellant,  v.  Samuel  J.  Hensley.  The 
United  States,  Appellant,  v.  John  Bidwell.  The  United 
States,  Appellant,  v.  Antonio  Sunot  et  al. 

As  the  act  of  Congress  passed  on  the  3d  of  March,  1851,  does  not  specify  the  time 
within  which  an  appeal  must  be  made  to  this  court  from  the  District  Courts  of 
California,  the  subject  must  be  regulated  by  the  general  law  respecting  writs  of 
error  and  appeals.  Either  party  is  at  liberty,  therefore,  to  appeal  from  such  a 
decree  within  five  years  from  the  time  of  its  rendition. 

Under  the  sixty-third  rule  of  this  court,  au  appellee  in  a  case  from  California  may 
docket  and  dismiss  according  to  that  rule;  but  a  new  appeal  may  be  taken  at 
any  time  within  five  years,  or  it  may  be  that  the  record  may  be  filed  by  the  ap- 
pellant at  the  same  term  at  which  a  certificate  or  record  had  been  filed  by  the 
appellee,  and  the  case  dismissed. 

After  a  case  has  been  thus  docketed  and  dismissed  at  the  instance  of  an  appellee 
who  is  a  claimant  of  land,  if  a  patent  should  be  taken  out,  it  will  still  be  subject 
to  be  reviewed  by  this  court  at  any  time  within  the  five  years  above  mentioned. 

These  four  cases  are  put  together,  because  they  were  all  cov- 
ered by  one  decision  of  the  court  They  were  cases- from  Cal- 
ifornia. 

In  the  first,  Mr.  Crittenden  moved  to  dismise  the  appeal. 

1st.  Because  it  was  not  taken  during  the  term  at  which  the 
decree  was  rendered. 

2d.  To  docket  and  dismiss  pursuant  to  the  sixty-third  rule 
of  court 

Mr.  Crittenden  offered  with  his  motion  a  duly-certified  tran- 
script of  the  record;  from  which  it  appeared  that  the  decree  of 
the  District  Court  confirming  the  grant  was  made  on  the  22d 
September,  1856,  and  that  the  United  States  appealed  therefrom 
at  the  next  stated  term,  to  wit  24th  March,.  1857. 

Umited  States  I 
Hbmslbt.      J 

In  this  case,  Mr.  Blair  moved  to  docket  and  dismiss  pur- 
suant to  the  sixty-third  rule  of  this  court,  accompanied  by  a 
duly-certified  transcript  of  the  record ;  from  which  it  appeared 
that  the  decree  of  the  district  Court,  confirming  the  grant,  was 
made  5th  July,  1855,  and  that  the  United  States  appealed  there- 
from on  the  said  5th  July,  1855. 

Ueitbd  States  ^ 

•*  r 

Bidwell.      J 

Mr.  Blair  moved  to  docket  and  dismiss  pursuant  to  the  sixty- 
third  rule  of  court,  accompanied  by  a  duly-certified  transcript 
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of  the  record;  from  which  it  appeared  that  the  decree  of  the 
District  Court,  confirming  the  grant,  was  made  on  the  16th  of 
July,  1855,  and  that  the  United  States  appealed  therefrom  on 
the  said  16th  of  July,  1855. 

United  States  ] 

SlTXOT  XT  AL.    J 

Mr.  Blair  moved  to  docket  and  dismiss  pursuant  to  the  sixty- 
third  rule  of  court,  accompanied  by  a  duly-certified  transcript 
of  the  record;  from  which  it  appeared  that  the  decree  of  the 
District  Court,  confirming  the  grant,  was  made  on  the  14th  of 
January,  1856,  and  that  the  United  States  appealed  therefrom 
on  the  24th  of  March,  1857. 

The  opinion  of  the  court  refers  to  the  first-mentioned  case, 
because  the  first  reason  given  by  Mr.  Crittenden  was  peculiar  to 
that  case;  the  second  reason  was  common  to  all  the  cases. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  oourt. 

A  motion  has  been  made  to  docket  and  dismiss  this  case. 

It  appears,  by  a  certified  copy  of  the  record  in  the  District 
Court  of  the  United  States  for  the  northern  district  of  Califor- 
nia, that  a  decree  was  passed  fry  that  court  on  the  22d  of  Sep- 
tember, 1856,  confirming  the  title  of  Pacheco  to  certain  lands 
therein  mentioned.  No  appeal  was  taken  by  the  United  States 
at  the  term  at  which  the  decree  was  made,  but  an  appeal  was 
entered  at  the  next  succeeding  term,  in  March,  1857. 

Pacheco  by  his  counsel  now  moves  to  docket  and  dismiss  the 
case,  upon  two  grounds :  1st.  Because  the  appeal  was  not  taken 
at  the  term  at  which  the  decree  was  rendered ;  and>  2d.  If  the 
appeal  might  legally  be  taken  at  the  succeeding  term,  yet  no 
transcript  of  the  record  was  filed  here  within  the  first  six  days 
of  the  present  term  of  this  court. 

The  first  question  raised  by  the  motion  depends  upon  the 
construction  of  the  act  of  Congress  of  March  3,  1851,  which 
authorizes  an  appeal  to  this  court  in  cases  of  this  description. 
The  act  gives  the  right  in  general  terms  to  the  party  against 
whom  the  judgment  is  rendered;  and  does  not  limit  the  time 
within  which  the  appeal  shall  be  made ;  nor  refer  to  any  par- 
ticular act  of  Congress  by  which  the  time  shall  be  regulated. 
It  must  therefore  be  governed  by  the  judiciary  acts  of  1789  and 
1803,  which  regulate  writs  of  error  and  appeals  to  this  court 
from  inferior  tribunals.  And  by  these  acts  the  party  may  take 
his  appeal  at  any  time  within  five  years  after  the  passing  of 
the  decree  by  the  inferior  court.  The  appeal  in  question  was 
therefore  made  in  time ;  and  this  motion  cannot  be  maintained 
on  that  ground. 
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The  second  reason  assigned  in  support  of  the  motion  depends 
npon  the  sixty-third  rule  of  this  court.  Under  this  rule,  the 
appellee  in  a  case  from  California  is  entitled  to  have  the  case 
docketed  and  dismissed,  if  the  transcript  of  the  record  is  not 
tiled  in  this  court  within  the  first  six  days  of  the  term  next 
ensuing  such  appeal ;  provided  the  decree  of  the  court  below 
was  rendered  sixty  days  before  the  commencement  of  the  said 
term  of  this  court. 

As  we  have  already  said,  the  decree  was  rendered  in  Septem- 
ber, 1856,  and  the  appeal  taken  in  March,  1857.  Consequently 
it  was  the  duty  of  the  appellant  in  this  case  to  file  a  transcript 
of  the  record  within  the  first  six  days  of  the  present  term.  This 
was  not  done.  And  it  appears  that  no  transcript  of  the  record 
has  yet  been  filed  by  the  appellant.  The  appellee  is  therefore 
entitled  to  have  the  case  docketed  and  dismissed  under  the 
rules  above  mentioned. 

It  is  true  he  has  not  filed  the  certificate  mentioned  in  the 
rule,  but  has  filed  a  full  transcript  of  the  record.  But  the  tran- 
script shows  all  of  the  facts  which  the  clerk  by  the  rule  is  re- 
quired to  certify;  and  it  has  always  been  held  by  the  court  to 
be  equivalent  to  the  certificate  which  the  rule  prescribes. 

It  is  proper,  however,  to  add  in  order  to  prevent  mistake  on 
this  subject,  that  the  only  effect  of  docketing  and  dismissing  a 
case  under  this  rule,  is  to  enable  the  party  to  proceed  to  exe- 
cute his  judgment  in  the  court  below.  It  removes  the  bar  to 
further  proceedings  in  that  court,  which  the  appeal  created, 
and  does  nothing  more.  And  after  the  case  has  been  docketed 
and  dismissed,  the  party  against  whom  the  decree  was  ren- 
dered, may  still,  at  any  time  within  five  years  from  the  date 
of  the  decree  take  a  new  appeal  in  the  inferior  court ;  and  if 
he  files  the  transcript  of  the  record  in  this  court  within  the 
first  six  days  of  the-  term  next  ensuing  his  appeal,  the  appeal 
will  be  valid,  and  the  case  as  fully  before  this  court,  for  exami- 
nation and  revision,  as  if  it  had  been  brought  here  at  the  first 
term.  The  act  of  Congress  authorizes  the  appeal  at  any  time 
within  five  years,  and  the  period  allowed  by  law  cannot  be 
shorteued  by  any  rule  or  practice  of  a  court.  Nor  was  it  in- 
tended to  be  diminished  by  the  rules  in  question.  And  when 
an  appeal  is  taken  in  the  court  below,  if  the  appellee  desire  <  a 
speedy  and  final  decision  oi  the  controversy,  it  is  in  his  power 
to  bring  the  case  up  tp  the  next  succeeding  term  of  this  court 

Indeed,  it  sometimes  happens,  und,er  this  rule,  that  the  court 
permits  the  transcript  of  the  record  to  be  filed  by  the  appel- 
lant, and  the  case  docketed  for  argument,  at  the  same  term  at 
which  it  had  previously  been  docketed  and  dismissed  on  the 
motion  of  the  appellee.    And  where  the  appellant  satisfies  the 
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court  that  the  omission  to  file  the  transcript  within  the  first 
six  clays  was  not  owing  to  any  fault  or  negligence  on  his  part, 
the  court  has  always  allowed  him  to  file  it  at  the  same  term, 
and  docket  the  appeal  for  trial,  without  putting  him  to  the  ex- 
pense aud  delay  of  another  appeal. 

It  follows,  from  what  we  have  said,  that  although  the  case 
before  us  must  be  docketed  and  dismissed,  yet  this  will  not 
prevent  the  United  States  from  filing  a  transcript  at  the  pres- 
ent term,  and  docketing  the  case  for  argument,  if  they  can 
show  that  the  delay  has  not  arisen  from  any  fault  or  negli- 
gence on  their  part.  And  if  they  fail  to  do  so,  they  may  yet 
take  another  appeal  at  any  time  within  five  years,  and  bring 
here  the  decree  of  the  District  Court  for  examination  and  re- 
vision. And  if  the  appellee,  after  the  case  is  docketed  and 
dismissed,  proceeds  upon  the  decree  of  the  District  Court,  and 
obtains  a  patent  for  the  land,  his  title  will  still  be  subject  to 
the  decision  of  this  court,  if  the  Government  shall  hereafter 
bring  up  the  case  within  the  time  limited  by  law. 

We  have  deemed  it  proper  on  this  occasion  to  enter  into 
this  full  explanation  of  the  rule  of  court  referred  to,  on  ac- 
count of  the  multitude  of  appeals  which  must  unavoidably 
come  up  from  the  District  Courts  of  California,  and  which,  in 
some  shape  or  other,  may  be  brought  before -this  court,  upon 
motions  to  dismiss. 


***£  Eliphas  Spencer,  Plaintiff  in  Error,  v.  John  W.  Lapsley. 

SI h  176 

sih  aX  Tne  iudff°  °f  th<  District  Court  of  the  United  States  in  Texas  had  power  to  order 

il*«676  the  record  of  a  suit  in  which  he  was  interested  to  be  transmitted  to  the  Circuit 

***jg|  Court  of  the  United  States  in  Louisiana. 

12*f  Jjo  A  plea  in  abatement,  filed  in  connection  with  pleas  in  bar,  was  irregular;  and  the 

9f  868  refusal  oi  the  court  below  to  allow  the  plea  to  be  filed  is  not  subject  to  the  re- 

*i  £«      view  of  thU  court 

85 f  SS  -^  contract  for  the  sale  of  eleven  leagues  of  land  in  Texas,  issued  before  the 

49f  57Q.      revolution,  and  subsequently  located  within  the  colonizing  grant  of  Austin  and 

Hi  aw      Williams,  with  their  consent,  and  certified  by  the  Secretary  of  State,  was  good 

'*  ^j8-     without  the  signature  of  the  Governor. 

So  far  as  the  land  was  within  the  colonizing  grant  of  Robertson,  his  consent  was 
not  necessary,  the  term  of  his  grant  having  expired. 

Where  no  organization  of  a  colonial  grant  had  taken  place  by  the  introduction  of 
settlers,  the  land  not  occupied  was  open  for  public  sale,  with  the  consent  of  the 
empresario,  and  the  alcalde  was  a  proper  person  to  put  the  purchaser  in  posses- 
sion. 

That  the  survey  was  made  before  the  order  of  survey  was  directed  to  the  surveyor, 
was  not  fatal  to  the  grant  Any  preliminary  defects  were  cured  by  the  patent. 
The  fairness  of  the  grant  cannot  be  investigated  at  law,  at  the  instance  of  a  third 
party. 

A  power  of  attorney,  authenticated  before  a  regidor,  proved  by  the  handwriting 
of  the  regidor  and  the  assisting  witnesses,  held  sufficient. 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  tor  the  eastern  district  of  Louisiana* 

It  was  an  action  of  trespass  to  trv  title,  brought  by  Lapsley 
against  Spencer,  originating  in  the  District  Court  of  the  United 
States  for  Texas,  which  sat  at  Galveston,  thence  removed  to 
the  District  Court  which  sat  at  Austin,  and  thence  removed 
to  the  Circuit  Court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana. 

The  narrative  of  the  facts  of  the  case,  and  of  the  points  which 
successively  arose  upon  the  trial,  is  fully  given  in  the  opinion 
of  the  court;  and  the  statement  of  the  points  which  were  made 
by  the  counsel  who  argued  the  case  in  this  court,  renders  it 
unnecessary  for  the  reporter  to  repeat  them. 

It  was  argued  by  Mr.  Benjamin  for  the  plaintiff  in  error,  and 
Mr.  Uuqhes  for  the  defendant,  upon  which  side  there  was  also 
a  brief  by  Mr.  Hale. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  Lapsley,  commenced  this  suit  in 
January,  1851,  in  the  District  Court  of  the  United  States  for 
Texas,  against  the  plaintiff  in  error,  Spencer,  to  recover  a  par- 
cel of  land,  and  damages  for  the  ouster  he  had  suffered.  At 
the  April  term  of  the  court,  1851,  the  defendant  appeared  and 
demurred  to  the  petition,  assigning — 1st  The  description  of 
the  premises  is  insufficient.  2d.  The  citizenship  of  the  parties 
is  not  specifically  averred.  3d.  There  is  no  endorsement  on 
the  petition,  as  tlie  statutes  of  Texas  require. 

With  this  demurrer,  an  answer  containing  pleas  of  not  guilty, 
the  statute  of  limitations,  and  that  the  plaintiff  claims  under 
a  grant  with  conditions,  and  that  the  grant  is  fraudulent,  and 
the  conditions  were  not  performed,  was  filed."  Subsequently 
to  the  act  of  Congress  of  3d  March,  1851,  (9  Stat,  at  L.,  ch.  82, 
sec.  6,  p.  618,)  this  cause  was  transferred  to  the  District  Court 
of  Texas,  held  at  Austin.  No  order  of  the  court  appears  for 
this  transfer,  and  it  is  presumed  it  was  done  by  consent.  The 
defendants  appeared  to  the  cause  at  Austin,  by  attorney.  At 
the  November  term  of  that  court,  in  1854,  the  following  order 
was  made  by  the  District  Court: 

"This  day  came  the  plaintiff  aforesaid,  by  his  attorney,  and 
on  motion  of  said  plaintiff,  by  his  attorney,  the  judge  now  pre- 
siding states  and  enters  upon  the  record  that  he  ha  an  interest 
with  the  plaintiff  in  the  land  in  controversy  in  this  suit,  which, 
in  his  opinion,  renders  it  improper  for  him  to  sit  in  the  trial 
of  the  same;  and,  thereupon,  the  court  upon  further  motion 
orders,  because  there  is  no  Circuit  Court  of  the  United  States 
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in  this  State,  that  an  authenticated  copy  of  this  order,  and  of 
all  the  record  and  proceedings  in  this  action,  be  forthwith  cer- 
tified to  the  Circuit  Court  of  the  United  States  for  the  eastern 
district  of  the  State  of  Louisiana,  at  New  Orleans,  that  court 
being  the  most  convenient  of  the  United  States  Circuit  Courts 
in  adjoining  States." 

The  authority  to  make  this  order  is  supposed  to  be  derived 
from  the  act  of  Congress  of  the  3d  March,  1821,  (3  Stat  at  L., 
ch.  51,  p.  643,)  which  provides :  "  That  in  all  suits  and  actions 
in  any  District  Court  of  the  United  States,  in  which  it  shall 
appear  that  the  judge  of  such  court  is  any  ways  concerned  in 
interest,  or  has  been  of  counsel  for  either  party,  or  is  so  related 
to,  or  connected  with,  either  party,  as  to  render  it  improper  for 
him,  in  his  opinion,  to  sit  on  the  trial  of  such  suit  or  action,  it 
shall  be  the  duty  of  such  judge,  on  application  of  either  party, 
to  cause  the  fact  to  be  entered  on  the  records  of  the  court.  He 
was  then  required  to  order  an  authenticated  copy  of  the  record 
to  be  certified  to  the  most  convenient  Circuit  Court  of  an  adja- 
cent State ;  which  Circuit  Court  shall,  upon  such  record  being 
filed  with  the  clerk  thereof,  "take  cognizance  thereof  in  the 
like  manner  as  if  such  suit  or  action  had  been  originally  com- 
menced in  that  court,  and  shall  proceed  to  hear  and  determine 
the  same  accordingly;  and  the  jurisdiction  of  such  Circuit 
Court  shall  extend  to  all  such  cases,  so  removed,  as  were  cogni- 
zable in  the  District  Court  from  which  the  same  was  removed." 

The  record  was  filed  in  the  Circuit  Court  in  Louisiana,  in 
April,  1855,  and  the  cause  was  continued  until  the  April  term 
of  1856,  before  it  came  to  trial.  In  April,  1856,  the  defendant 
moved  to  dismiss  the  cause:  1st.  Because  the  record  shows 
that  the  judge  of  the  District  Court  for  Texas,  before  the  suit 
was  brought,  had  an  interest  in  the  land  in  dispute.  2d.  Said 
interest  disqualified  said  judge  from  making  an  order  in  the 
cause.  3d.  That  his  orders  were  void.  4th.  That  the  Circuit 
Court  at  New  Orleans  had  no  jurisdiction. 

It  is  quite  unimportant  to  consider  whether  a  judge  can 
make  any,  and  if  any,  what  orders,  in  a  suit  in  which  he  is  in* 
terested.  This  was  much  discussed  in  the  Grand  Junction 
Canal  Company  v.  Dimes,  12  Beav.,  63;  3  H.  L.  Ca.,  759.  The 
act  of  Congress  proceeds  upon  an  acknowledgment  of  the 
maxim,  "that  a  man  should  not  be  a  judge  in  his  own  cause," 
and  requires  a  judge  found  in  that  predicament,  on  the  motion 
of  either  party,  to  make  an  order  for  the  removal  of  the  cause 
to  another  competent  jurisdiction.  No  other  order  in  this 
cause  was  made  by  the  district  judge,  and  he  was  not  author- 
ized to  act  under  the  statute,  except  on  motion,  and  when  the 
motion  was  made  the  order  was  entered.    The  entry  on  the 
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record  by  the  judge  imports  verity,  and  his  order  authorized 
the  Circuit  Court  at  New  Orleans  to  take  cognizance  of  the 
cause. 

The  defendant  obtained  leave  of  the  Circuit  Court  to  amend 
•  his  answer  the  third  term  after  the  transfer.  In  the  amend- 
ment, after  adding  to  his  pleas  in  bar  of  the  action,  he  pleaded 
that  the  apparent  legal  title  was  vested  in  the  plaintiff  by  col- 
lusion between  him  and  three  other  persons,  who  were  citizens 
of  Texas,  (one  of  whom  was  the  judge  of  the  District  Court,)  to 
litigate  and  establish  a  fraudulent  grant  in  that  court,  and  that 
these  persons  were  the  only  persons  interested  in  the  said 
grant.  In  so  far  as  this  statement  contained  any  defence  to 
the  action,  it  was  comprehended  in  pleas  already  on  file.  As 
a  plea  in  abatement  of  the  suit,  it  was  open  to  the  objections 
thiat  it  was  pleaded,  without  an  affidavit,  five  years  after  pleas 
in  bar  had  been  filed,  and  which  were  undisposed  of,  and  that 
it  was  filed,  in  connection  with  other  matter,  in  bar.  Such 
pleading  was  contrary  to  the  rule  and  practice  of  the  courts, 
and  was  properly  disallowed.  (Shepperd  v.  Graves,  14  How., 
505;  Bailey  v.  Dozier,  6  How.,  23;  I)rake  v.  Brander,  8  Tex., 
851;  Dallam ,  590.) 

The  defendant  then  applied  for  leave  to  file  a  formal  plea  in 
abatement,  containing  the  same  allegations  as  those  before 
stated;  and  with  this  plea  the  defendant  propounded  thirty- 
one  interrogatories  to  the  plaintiff,  to  obtain  evidence  for  its 
support;  and  also  filed  an  affidavit,  to  the  effect  that  he  had 
not  discovered  the  facts  pleaded  at  the  time  his  plea  of  the 
general  issue  had  been  filed  in  1851.  But  the  defendant  made 
no  offer  to  withdraw  his  pleas  in  bar;  nor  did  the  affidavit 
show  when  or  in  what  manner  his  discovery  was  made ;  nor 
why  the  application  to  file  the  plea  and  obtain  the  evidence 
had  not  been  made  at  an  earlier  date ;  nor  why  it  was  delayed 
till  a  time  when  any  allowance  of  it  might  operate  a  continu- 
ance, when  the  case  had  already  been  pending  for  a  year  in 
the  Circuit  Court.  The  Circuit  Court  denied  the  application. 
This  court  has  decided  that  such  applications  are  addressed  to 
the  judicial  discretion  of  the  inferior  court,  and  its  decision  is 
not  open  for  revision  here.  It  has  decided  that  the  refusal  of 
an  inferior  court,  to  allow  a  plea  to  be  amended,  or  a  new  plea 
to  be  filed,  or  to  grant  a  new  trial  or"  a  continuance,  or  to  re- 
instate a  cause  which  has  been  legally  dismissed,  cannot  be 
questioned  for  error  in  this  court.  (Marine  Ins.  Co.  of  Alex- 
andria v.  Hodgson,  6  Cr.,  206;  Sims  v.  Hundley,  6  Howard 
8.  C.  R.,  1.) 

A  fortnight  after  these  dilatory  motions  had  been  disposed 
o^  the  cause  was  submitted  to  the  Circuit  Court  on  its  merits. 
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The  title  of  the  plaintiff  consists  of  a  petition  of  Thomas  De 
La  Vera  and  two  other  persons,  addressed  to  the  Government 
of  Coahuila  and  Texas,  the  14th  June,  1830,  each  to  purchase 
eleven  leagues  of  vacant  lands,  under  the  twenty-fourtn  section 
of  the  colonization  law  of  Mexico.  The  Governor  responded 
to  the  petition,  that  "he  concedes  in  sale  to  each  one  of  the 
petitioners  the  eleven  leagues  they  solicit;"  to  be  selected  after 
the  commissioner  of  the  supreme  General  Government  shall 
have  reserved  a  sufficiency  of  lands  to  meet  the  debt  of  the 
State.  He  orders  the  constitutional  alcalde  of  the  municipality 
to  which  the  lands  selected  may  belong,  to  give  the  possession 
of  the  leagues,  to  settle  the  class  of  the  lands,  so  as  to  adjust 
the  price,  and  'to  despatch  the  corresponding  title  in  form.  Ub 
further  proceedings  took  place  until  May,  1832,  upon  this  con- 
tract. At  that  date,  one  of  the  parties,  for  himself  and  the 
others,  represented  to  the  Governor  the  facts  contained. in  his 
former  memorial,  and  the  executive  order;  that  no  impediment 
existed  to  the  fulfilment  of  the  contract,  and  that  it  might  hap- 
pen the  parties  would  select  lands  within  an  empresario  con- 
tract, and  therefore  prayed  that  either  the  alcalde  before  whom 
they  might  present  themselves,  or  in  case  that  he  could  not  do 
so,  that  the  commissioner  of  surveys  might  perform  the  acts 
requisite  to  the  delivery  of  possession  and  the  perfection  of 
the  title. 

The  Governor  thereupon  nominated  the  commissioner  for 
the  distribution  of  lands  in  the  empresa  to  which  the  lands 
selected  might  belong,  to  perform  the  acts  necessary;  but,  if 
they  did  not  belong  to  an  empresa,  that  the  first  alcalde  of  the 
respective  municipality,  or  that  most  convenient,  might  act,  so 
that,  according  to  law  and  the  instructions,  possession  might 
be  given. 

In  the  following  year,  (3d  October,  1833,)  Samuel  M.  "Wil- 
liams, professing  to  be  attorney  in  fact  for  La  Vega,  presented 
authenticated  copies  of  the  petitions  and  orders  before  men* 
tioned  to  the  alcalde  of  the  municipality  of  San  Felipe  de 
Austin,  and  solicited  the  location  of  his  contract  of  purchase 
upon  lands  at  a  designated  point  on  the  Brazos  river,  within 
the  colony  of  Austin  and  Williams,  if  they  would  consent,  and 
referred  to  the  order  of  the  2d  May,  1832,  as  conferring  an 
authority  for  that  purpose.  The  alcalde  granted  the  prayer  of 
the  petitioner,  and  directed  that  the  consent  of  the  empresarios 
should  be  obtained,  and  that  the  surveyor  of  the  colony  should 
survey  the  lands  at  the  place  designated,  and  should  classify 
them  so  that  theprice  might  be  setfled.  The  empresario,  Wil- 
liams, consented  for  himself  and  as  attorney  for  his  partner, 
and  the  surveyor  returned  the  order  of  survey  with  a  figurative 
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plan  and  notes  of  survey  of  the  eleven  leagues.  On  the  4th 
October,  1833,  the  constitutional  alcalde  despatched  the  title  in 
form,  which  contains  a  recital  of  the  petitions,  orders,  consents, 
and  survey,  the  authority  conferred,  the  price  settled,  and  the 
investiture  of  the  possession  and  property.  The  plaintiff,  on 
the  trial,  connected  himself  with  this  grant  by  conveyances 
which  had  been  recorded,  and  as  to  which  no  question  arose, 
except  in  reference  to  a  power  of  attorney  from  La  Vega  to 
Williams,  under  which  a  deed  had  been  executed  in  1840  to 
Menard  and  Williams,  in  trust  for  Sophia  St.  John. 

The  defendant  produced  no  documentary  evidence  of  title, 
and  relied  on  a  possession  of  some  two  or  three  years. 

No  exception  was  taken  in  the  Circuit  Court  to  the  intro- 
duction of  the  various  public  acts  which  constitute  the  evi- 
dence of  a  title  in  La  Vega;  nor  was  there  exception  to  the 
charge  of  the  court  which  pronounced  the  evidence  addnced 
of  its  authenticity,  competent.  It  may  be  proper  to  state  that 
the  title,  in  the  Mexican  language,  was  authenticated  from  the 
land  office  of  Texas,  and  that  the  translation  in  the  amended 
record  in  this  court  was  used  in  the  Circuit  Court  for  conve- 
nience only.  But  the  sufficiency  of  those  papers  to  vest  a  title 
in  the  grantee,  and  their  supposed  want  of  conformity  to  the 
laws  of  Coahuila  and  Texas,  were  much  debated,  and  the 
opinion  of  the  court  upon  them  has  been  properly  reserved  for 
the  examination  of  this  court. 

The  power  of  the  Governor  of  those  States  to  sell  lands  to 
Mexicans,  not  exceeding  eleven  leagues  in  quantity,  is  unques- 
tionable; and  the  petition  and  order  in  1830,  in  connection 
with  the  petition  and  order  of  May,  1832,  are  evidence  of  such 
a  contract.  The  proceedings  in  1830  are  sufficiently  identified 
by  the  statements  and  recitals  of  the  papers  dated  in  1832, 
even  if  we  were  to  hold  that  the  absence  of  the  Governor's 
signature  to  the  first  order  is  a  fatal  defect.  But  that  petition 
and  the  executive  order  are  certified  by  the  Secretary  of  State 
as  official  documents ;  they  were  so  treated  by  the  Governor 
and  the  constitutional  alcalde,  and  the  petitioners,  in  the  sub- 
sequent proceedings.  The  Secretary  of  State  is  designated  in 
the  Constitution  of  the  confederate  States  to  authenticate  "all 
laws,  decrees,  orders,  regulations,  and  instructions,  circulated 
among  the  towns,  or  directed  by  the  Governor  to  a  particular 
corporation  dr  person,"  and  that  without  this  requisite  they 
shall  not  be  obeyed  or  be  productive  of  faith.  At  the  present 
term  of  this  court,  we  have  decided  that  a  decree  not  signed  by 
the  judge,  but  which  is  found  in  the  record,  and  is  certified  by 
the  clerk,  and  which  has  been  executed  by  the  parties,  cannot 
be  collaterally  impeached  for  the  want  of  the  signature.    (Se- 
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combe  tv  Steele,  supra.)  And  the  courts  in  Texas  have  de- 
cided that  titles  in  form,  executed  without  the  requisite  number 
of  witnesses,  are  still  valid,  though  there  is  a  special  require- 
ment on  the  subject  of  the  number  of  the  witnesses  in  the  law. 
(14  Texas  R.,  189.)  We  do  not  feel  authorized  to  deny  faith 
to  the  act  certified  by  the  Secretary  of  State  as  an  official 
paper,  nor  can  we  assume  that  the  order  certified  did  not  re- 
ceive the  executive  sanction. 

The  Circuit  Court  instructed  the  jury,  "that  the  court  was 
required  to  take  notice  of  the  organization  of  the  States  of 
Coahuila  and  Texas,  and  of  the  officers  who  were  competent 
to  perform  the  duties  imposed  in  the  decree  of  the  Governor, 
upon  the  petition  of  La  Vega. 

"  The  court  charged,  that  there  was  no  such  organization  of 
the  colonies  of  Robertson,  or  of  Austin  and  Williams,  as  to 
render  it  indispensable  for  the  grantee  to  apply  to  a  commis- 
sioner for  distribution  to  perfect  the  grant  of  the  Governor; 
that  those  colonies  were  not  empresas  in  the  sense  in  which 
that  term  vvas  used  in  that  decree ;  and  that  having  reference 
to  the  location  of  the  land  and  the  situation  of  the  parties,  as 
is  shown  by  the  evidence,  the  alcalde  of  Austin  was  a  proper 
officer  for  taking  the  measures  requisite  for  the  perfection  of 
the  grant"  The  land  described  in  the  title  was  situated  within 
the  limits  of  both  the  colonies  before  mentioned.  The  colo- 
nization contract  of  Robertson  was  granted  in  1825;  its  exe- 
cution was  suspended  in  1830;  and  it  expired,  by.  limitation, 
in  1831,  and  was  not  again  renewed  until  1834.  The  selection 
of  the  lands  was  made  atter  it  had  expired,  and  before  it  was 
renewed.  The  histoiy  of  this  empresa  has  been  judicially  as- 
certained by  the  Supreme  Court  of  Texas;  and  thev  have  also 
decided  that  lands  in  a  colony  thus  situated  might  be  sold 
without  reference  to  the  empresario  in  such  a  contract  ^Hous- 
ton a.  Robertson,  2  Texas,  1 ;  Jenkins  r.  Chambers,  9  Texas, 
167.) 

The  empresario  contract  of  Austin  and  Williams  was  con- 
cluded in  1881,  and  included  land  embraced  in  the  Robertson 
colony.  This  land  was  excluded  from  their  contract  in  1834, 
when  Robertson's  contract  was  renewed,  and  was  restored  in 
1835.  (Houston  v.  Perry,  5  Tex.,  462.)  No  commissioner  was 
appointed  for  this  colony  until  September,  1835.  The  contract 
of  an  empresario  obliged  him  to  introduce  colonists  into  a  spe- 
cific district.  The  colonist  having  a  family  was  entitled  to  one. 
league  of  land,  of  a  particular  quality,  for  which  he  paid  a  small 
sum  to  the  Government  The  empresario  was  paid  five  leagues 
and  five  labers  for  every  one  hundred  families  introduced.  Of 
course,  the  excess  of  land  within  the  limits  of  the  colony,  after 
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supplying  the  colonists  and  the  empresario,  remained  to  the 
Government.  The  commissioner  of  distribution  was  an  officer 
of  the  Government,  who  superintended  the  fulfilment  of  the 
contract  by  the  empresario.  He  ascertained  the  character  of 
the  colonists,  allotted  to  them  and  the  empresario  their  shares 
of  land,  and  for  that  purpose  appointed  surveyors,  received 
returns  of  survey,  and  executed  the  final  titles.  Usually  this 
officer  was  not  appointed  until  colonists  were  introduced,  and 
a  community  was  to  be.  formed.  The  sale  of  the  land  within 
the  limits  of  the  colony  might  disturb  the  interest  of  the  em- 
presario or  of  the  colonists,  and  hence  reference  of  the  contracts 
"  of  sale  to  the  commissioner  for  execution.  If  there  were  no 
colonists,  and  the  empresario  opposed  no  objection,  there  was 
no  reason  why  sales  should  not  be  made,  nor  was  there  any 
occasion  for  the  services  of  a  commissioner. 

Sales  of  land  could  only  be  made  to  Mexicans,  and  no  in- 
quiries as  to  their  character  were  required.  We  understand 
the  decisions  of  the  Supreme  Court  of  Texas  to  be,  that  the 
alcalde  was  a  competent  and  proper  person  to  complete  the 
titles  on  a  contract  of  sale,  where  no  organization  of  the  colony 
had  taken  place.  The  case  of  Clay  v.  Holbert,  14  Tex.  R.,  189, 
resembles  that  before  the  court.  The  contract  of  sale  is  dated 
in  1*831.  The  commissioner  or  alcalde  was  ordered  to  put  the 
purchaser  in  possess*  n,  and  to  issue  the  corresponding  titles. 
The  lands  were  selected  in  the  colouy  of  Austin  and  Williams, 
in  September,  1883.  Williams  consented  for  himself  and  part- 
ner. The  survey  was  returned  by  Johnson,  the  surveyor.  The 
alcalde,  fLesassier,)  who  officiated  in  this  case,  completed  the 
title.  Tne  Supreme  Court  of  Texas  determined  the  grant  to 
be  valid.  (Watrous  i>.  McGrew,  16  Tex.,  512;  Ryon  v.  Jack- 
son, 11  Tex.,  874;  Hancock  v.  McKenny,  7  Tex.,  884;  Jenkins 
v.  Chambers,  9  Tex.,  167.) 

The  Circuit  Court  further  instructed  the  jury,  "that  the 
grant  could  not  be  defeated  by  proof  that  the  principal  surveyor 
did  not  in  person  perform  the  work  of  making  the  surveys,  or 
because  the  survey  was  made  before  the  order  directed  to  the 
surveyor  by  the  alcalde  was  entered  on  the  grant,"  and,  upon 
the  whole  case,  that  there  was  no  such  evidence  of  fraud  in 
the  making  of  the  grant  which  would  serve  to  defeat  it  in  this 
action. 

The  charge  of  the  court  in  reference  to  the  survey,  followed 
adjudications  of  the  Supreme  Court  of  Texas  and  of  this  court, 
in  analogous  cases.  It  was  a  common  practice  in  Texas  for 
empresanos  and  others  to  have  their  surveys  completed  in  an- 
ticipation of  the  arrival  of  colonists,  or  the  measures  requisite 
for  the  procurement  of  the  final  title.    The  return  of  such  sur- 
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veys  by  a  surveyor,  and  their  recognition  by  the  commissioner 
or  alcalde,  was  treated  as  a  substantial  compliance  with  the 
law.     A  surveyor  might  adopt  the  surveys  of  other  persons. 

gones  v.  Menard,  1  Tex.,  789;  Howard  v.  Perry,  7  Tex.,  259; 
orton  v.  Pace,  9  Tex.,  81;  Jenkins  v.  Chambers,  9  Tex.,  167; 
Doswell  v.  Lanzo,  20  How.  S.  C.  R.) 

In  Hoofnagle  v.  Anderson,  7  Wheat.,  212,  this  court  say: 
"It  is  not  doubted  that  a  patent  appropriates  land.  Any  de- 
fects in  the  preliminary  steps  which  are  required  by  law  are 
cured  by  the  patent.  It  is  a  title  from  its  date,  and  has  always 
been  held  conclusive  against  all  those  whose  rights  did  not 
Commence  previous  to  its  emanation."  In  Boardman  v.  Reed, 
6  Pet.,  828,  the  defendants  offered  to  prove  that  the  lines  were 
not  run  by  a  qualified  surveyor;  that  the  plats  and  certificates 
were  made  out  by  protraction,  and  had  been  surreptitiously  re- 
turned to  the  register's  office,  and  patents  obtained. 

The  court  said,  "  that  at  law  no  facts  behind  the  patent  can 
be  investigated.  A  court  of  law  has  concurrent  jurisdiction 
with  a  court  of  equity  in  matters  of  fraud ;  but  the  defects  in 
an  entry  and  survey  cannot  be  taken  advantage  of  at  law.  The 
patent  appropriates  the  land,  and  gives  the  legal  title  to  the 
patentee."    (White  i>.  Burnley,  20  How.) 

So,  if  we  were  to  consider  the  discrepancy  of  one  day  be- 
tween the  date  of  the  preliminary  order  and  the  date  of  the 
certificate  of  the  Secretary,  and  the  absence  of  the  Governor's 
signature,  and  the  fact  that  one  empresario  consents  for  him- 
self, and  as  attorney  for  his  partner,  without  adducing  that 
power;  and  that  the  officers  do  not  affix  to  their  names  the 
name  of  their  respective  offices;  and  that  the  survey  must  have 
been  made  before  the  order,  and  probably  by  a  deputy  or  other 
person,  as  marks  of  irregularity  or  of  malpractice,  our  Opinion 
could  not  be  affected.  In  Stevenson  v.  Newman,  16  t.  and 
EqM  Baron  Parke,  in  delivering  the  opinion  of  'he  Conrt  of 
Exchequer  Chamber,  says:  "The  effect  of  ordinary  fraud  is 
not  absolutely  to  avoid  the  contract  or  transaction  which  has 
been  caused  by  that  fraud,  but  to  render  it  voidable,  at  the 
option  of  the  party  defrauded.  The  fraud  only  gives  a  right 
to  rescind.  In  the  first  instance,  the  property  passes  in  the 
subject-matter,,,  and  "vests  till  avoided."  And  this  court, 
after  a  full  review  of  the  subject,  in  Field  v.  Seabury,  19  How., 
824,  states  the  question  and  the  answer  applicable  to  this  case. 
The  question  was:  "When  a  grant  or  patent  for  land,  or  a 
legislative  confirmation  of  title  to  land,  has  been  given  by  the 
sovereignty  or  legislative  authority  having  the  exclusive  power 
to  make  it,  without  any  provision  having  been  made  in4he  patent 
or  by  the  law  to  inquire  into  its  fairness,  as  between  the  grant- 
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or  and  grantee,  or  between  third  parties,  can  a  third  party  raise 
in  ejectment  the  question  of  fraud  as  between  the  grantor  and 
grantee,  and  thus  look  beyond  the  grant?  "  The  reply  of  the 
court  is,  we  are  not  aware  that  such  a  proceeding  is  permittted 
in  a  court  of  law. 

But  we  do  not  assert  that  the  circumstances  enumerated  con- 
stitute evidence  of  fraud.  We  have  seen  that  the  preliminary 
title  is  referred  to,  and  recited  in  all  stages  through  which  it 
passed,  and  by  every  officer  whom  the  law  appointed  to  super- 
intend its  perfection,  and  that  the  survey  was  in  accordance  . 
with  the  current  and  recognised  practice  of  the  country. 

The  title  emanated  from  the  State  of  Coahuila  and  Texas,  a 
quarter  of  a  century  ago,  when  Texas  was  a  Wilderness.  Col- 
onists from  abroad  were  invited,  and  a  league  of  land  was  of- 
fered to  the  colonist  having  a  family,  for  thirty  dollars.  Mex- 
icans were  allowed  to  purchase  eleven  leagues  of  ordinary 
grazing  land  for  one  hundred  dollars  the  league ;  or  of  arable 
land  for  one  hundred  and  fifty  dollars.  These  eleven  leagues 
were  sold  for  less  than  twelve  hundred  dollars.  Since  that  time, 
two  revolutions  in  the  condition  of  that  State  have  been  ac- 
complished, and  a  vast  improvement  in  the  political  condition 
of  the  country  effected.  The  defendant  entered  upon  the  land 
in  dispute  after  the  second  revolution  was  terminated,  and  after 
the  burden  and  heat  of  the  contest  were  over.  He  entered 
without  a  color  of  title..  Neither  the  State  of  Coahuila  and 
Texas,  nor  the  Republic  of  Texas,  nor  the  State  of  Texas,  has 
taken  measures  to  cancel  this  grant,  nor  have  thev  conferred 
on  the  defendant  any  commission  to  vindicate  them  from  wrong. 
He  is  a  volunteer. 

The  doctrines  of  this  court  do  not  favor  such  a  litigant. 

The  remaining  questions  presented  by  the  bill  of  exceptions 
relate  to  the  power  of  attorney  from  La  Vega  to  Williams, 
under  which  a  conveyance  to  Menard  and  Williams,  pn  trust 
for  Mrs*  St.  John,  of  Connecticut,  was  made  in  1840. 

The  paper  produced  was  the  testimonio  of  an  authentic  act 
passed  before  the  regidor  of  the  illustrious  Ayuntamiento  of 
the  city  of  Leona  Vicar io,  and  second  alcalde  in  turn  in  it  and 
its  jurisdiction,  who,  by  reason  of  the  sickness  of  the  first  al- 
calde, &c.,  and  bears  date  in  1832.  The  donee  of  this  power 
located  the  land  for  La  Vega,  and  solicited  the  final  title  in 
1833,  and  conveyed  the  land  in  1840.  Its  authenticity  has 
never  been  questioned  by  La  Vega,  so  far  as  is  shown  by  the 
record. 

The  regidor  is  an  officer  known  to  the  Spanish  law,  and  to 
the  legislation  of  Coahuila  and  Texas,  (1  Tapia  Freb.,  p.  197, 
sec.  10;  Decrees  124,  sec.  6;  262,  sec.  11;  Laws  C.  and  T.; 
vol.  xx*  18 
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Edwards  v.  James,  7  Tex.,  888,)  and  was  authorized  to  dis- 
charge the  duties  recited  in  the  act.  Evidence  was  adduced 
to  the  handwriting  of  the  regidor  and  the  assisting  witnesses; 
besides,  proof  was  made  that  two  of  them  were  dead,  and  the 
other,  beyond  the  limits  of  the  United  States.  Considered  as 
the  act  of  a  foreign  officer,  without  the  support  of  this  proo£ 
the  Supreme  Court  of  Texas,  in  Paschal  v.  rerez,  7  Tex.,  848, 
say :  "Its  admissibility  and  effect  is  by  no  means  a  settled  ques- 
tion at  common  law,  and  on  the  principles  of  international  ju- 
risprudence. Whether  the  rules  of  evidence  of  the  forum  are 
to  be  exclusively  observed,  or  whether  those  of  a  foreign  coun- 
try are  to  have  weight,  was  considered  by  Mr,  Justice  Story  as 
an  embarrassing  question,  and  which  was  not  settled.  (Story's 
Conf.  Laws,  634.)  But  the  court  in  that  case,  and  in  the  case 
of  De  Leon  v.  White,  9  Tex.,  599,  decide  that  a  testimonio  is  suf- 
ficiently established  by  evidence  of  the  handwriting  of  the  offi- 
cer, and  the  assisting  witnesses.  (8  Tex.,  210.)  The  convey- 
ance to  the  trustees,  for  the  benefit  of  Mrs.  St.  John,  an  alien, 
was  not  invalid,  nor  can  the  conveyance  be  impeached  by  this 
partv,  or  in  this  mode  of  proceeding. 

The  averment  in  the  petition  of  the  citizenship  of  the  parties 
corresponds  to  the  form  commonly  used  in  the  District  Court 
of  Texas,  and  which  has  never  been  questioned  in  the  various 
causes  which  have  heretofore  been  before  this  court  from  that 
district. 

We  think  that  the  allegation  is  sufficiently  specific. 

Judgment  affirmed. 

Mr.  Justice  DANIEL  dissenting. 

I  find  myself  constrained  to  differ  with  my  brethren  as  to  the 
views  they  have  taken  of  this  case — views  more  accurate,  per- 
haps, than  my  own ;  yet  differing  so  materially  from  my  ap- 
prehension of  the  law  of  the  case  as  to  impose,  according  to 
that  apprehension,  the  duty  of  endeavoring  to  explain  what  by 
me  is  deemed  its  true  aspect. 

The  difficulties  and  irregularities  incident  to  the  removal  or  to 
the  modification  of  pre-existing  institutions  by  the  introduction 
and  superior  control  of  systems  really  or  seemingly  incompat- 
ible with  the  former,  must  necessarily  involve  the  hazard  of 
error,  and  impress  therefore  the  propriety  of  great  caution  with 
respect  to  innovations  to  be  adopted. 

Wherever  the  obligation  exists  to  harmonize  portions  of  the 
previous  system  with  the  creation  and  the  exigencies  of  a  new 
regime,  the  safest,  indeed  the  only  safe  guide,  must  be  found 
in  the  adherence  to  enlightened  and  generally-admitted  prin- 
ciples, as  a  guaranty  for  the  rights  and  duties  deducible  both 
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from  the  past  and  from  supervening  institutions.    In  following: ; 
such  a  guide,  I  am  conducted  to  conclusions  differing  from  those 
which  have  been  reached  by  the  majority  of  this  court  in  this 
case. 

Conceding  in  its  utmost  extent  a  power  in  the  colonial  Gov- 
ernor or  political  head  of  Texas  to  make  grants  of  land ;  conce- 
ding, too,  for  argument's  sake,  an  entire  exemption  in  the 
plaintiff  below  from  all  obligation  to  produce  the  original  of  a 
grant  made  by  the  competent  officer ;  admitting,  also,  the  suffi- 
ciency of  a  copy  from  the  record,  still  I  hold  that  a  copy,  in 
order  to  become  evidence,  must  purport  upon  its  face  to  be  a 
full  and  perfect  copy,  and  must  be  verified  by  some  competent 
person.  The  grant,  or  the  paper  claimed  to  be  a  grant  in  this 
case,  is  defective  upon  its  face.  In  the  first  place,  it  is  with- 
out date,  and  consequently  can  be  identified  or  coincident  as 
to  time  with  no  document  in  this  cause ;  it  is  not  signed  by  any 

Eerson  whomsoever,  in  the  name  or  character  of  Governor,  nor 
y  a  deputy,  nor  by  a  person  professing  to  be  clothed  with  au- 
thority to  sign  such  an  instrument.  In  its  structure,  it  com- 
mences by  speaking  in  the  first  person,  as  if  by  the  maker  of 
the  grant,  but  breaks  oft*  before  reaching  the  conclusion,  and 
is  incorporated  or  converted  into  a  certificate,  dated  June  18th, 
1839,  by  Santiago  del  Vallee,  signing  himself  a  Secretary, 
stating  that  so  far  as  he  has  given  this  document,  it  is  a  true 
copy.  This  certificate,  then,  is  a  confession,  in  terms,  that  the 
entire  act  of  the  Governor  is  not  given,  but  that  the  document 
is  incomplete. 

The  rule  of  evidence  is,  with  regard  to  copies,  that  they  must 
be  complete,  and  must  be  properly  authenticated.  Records  are 
never  allowed  to  be  adduced  in  evidence,  unless  they  are  per- 
fect records.  It  is  never  permitted  to  garble  them,  nor  to  read 
parts  of  them,  or  extracts  from  them,  as  evidence.  Yet  here 
we  have  a  paper  introduced  as  a  record,  as  the  act  of  the  Gov- 
ernor, when  tne  proof  relied  on  to  sustain  it  conclusively  shows 
that  the  record,, if  it  be  one,  is  incomplete;  that  it  in  fact  is 
falsified  by  itself;  and  the  act  of  the  Governor,  if  it  be  his  act, 
is  not  permitted  to  speak  for  itself;  but  an  attempt  is  made  to 
establish  that  act  by  a  wholly  distinct  and  independent  decla- 
ration, by  a  person  styling  himself  a  Secretary. 

Every  foundation  of  the  plaintiff's  claim,  so  far  as  it  is  made 
to  rest  upon  this  alleged  grant,  or  on  the  verity  of  the  copy, 
must  fail. 

This  defect  in  the  evidence  appears  to  have  been  perceived, 

and  its  force  felt ;  and  hence,  perhaps,  the  effort  at  the  removal  or 

remedy  thereof,  by  the  introduction  of  a  petition  bearing  date 

on  the  2d  of  May,  1832,  signed  by  Joseph  Maria  Aguirre,  on 
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behalf  of  himself  and  the  other  parties  to  the  former  petition, 
in  which  it  is  recited  that  the  Government  had  conceded  to 
himself  and  his  associates  on  sale  on  certain  conditions,  on  the 
14th  of  June,  1830,  the  leagues  of  land  now  asked  for  in  this 
renewed  petition,  (no  quantity  or  number  being  set  forth,)  and 
then  further  states,  that  the  conditions  on  which  thS  concession 
here  spoken  of  having  been  removed  or  fulfilled,  it  prays  that 
the  proper  officers  may  be  appointed  to  survey  the  lands,  and 
to  put  the  petitioners  in  possession.  Following  this  petition, 
is  an  order  or  decree  of  the  same  date  with  the  petition,  and 
signed  Letona,  not  styling  himself  Governor,  nor  assuming  any 
official  designation;  but  the  order  is  certified  by  Santiago  del 
Vallee  as  being  a  copy  from  the  archives  in  his  charge,  and 
stating  that  he  had  been  commanded  to  take  this  copy  from 
the  archives  by  the  disposition  of  the  most  excellent  Gov- 
ernor. 

Upon  a  recurrence  to  this  petition  of  the  2d  of  May,  1882, 
signed  Jose  Maria  de  Aguirre,  and  to  the  decree  or  order  of  the 
same  date,  it  will  be  perceived  that  neither  of  these  papers  con- 
tains any  description  or  quantity  of  land.  The  petition  has  refer- 
ence to  an  alleged  grant  as  made  on  the  14th  of  June,  1830, 
(nowhere  shown ;)  the  order  or  decree  refers  to  some  act  or  pro- 
ceeding of  the  political  chief  of  the  Department  of  Bexar,  ^no- 
where exhibited  on  this  record,)  of  the  2d  of  June,  1880,  which, 
of  course,  cannot  be  identified  with  the  alleged  concession  of 
a  different  date,  viz:  of  the  14th  of  June;  and  the  prayer  of 
this  petition  of  Aguirre  and  the  order  of  Letona  can  by  no 
correct  induction  be  received  as  curing  the  defects  in  the  first 
alleged  grant,  or  as  supplying  the  absence  of  date  and  of  sig- 
nature, by  any  official,  of  any  denomination  or  of  any  grade  of 
power  whatsoever. 

But  it  has  been  supposed  that  these  material  defects  have 
been  remedied  by  the  act  of  Lesassier,  purporting  to  put  the 
parties,  or  rather  La  Vega,  one  of  them,  into  possession.  To 
this  suggestion  it  maybe  replied,  in  possession  of  what?  It 
surely  cannot  be  pretended  that  Lesassier  had  any  rightful 
authority  to  create  or  to  priginate  or  to  authenticate  a  grant. 
He  could  not  determine  the  rights  of  claimants,  nor  decide  upon 
the  extent  of  concessions  male  by  the  Government.  He  nad 
no  judicial  or  discretionary  powers  touching  these  matters;  he 
was  merely  a  ministerial  and  subordinate  agent,  to  execute  the 
orders  of  his  superiors ;  and  accordingly  it  is  seen  that  in  his 
account  of  his  proceeding  he  has  constant  reference  to  the 
orders  and  decrees,  recognising  these  as  the  only  authority  for 
his  acting  at  all.  His  acts  could  have  no  effect  whatever,  either 
to  confirm  or  to  invalidate  those  orders  or  decrees,  and  of  course 
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could  not  simply  any  defect  or  insufficiency  in  their  provisions, 
or  in  the  authentication  of  them. 

This  paper,  purporting  to  be  the  act  of  Lesassier,  is  in  itself 
defective  as  to  the  proof  of  its  verity;  for  it  is  not  introduced 
as  a  copy  from  a  record,  nor  established  upon  proof  of 4he  sig 
nature  thereto;  nor  upon  the  testimony  of  the  assisting  wit- 
nesses at  its  execution ;  nor  is  the  absence  of  those  witnesses 
accounted  for. 

In  ihe  next  place,  with  respect  to  the  deduction  of  title  from 
La  Vega,  to  whom  it  is  said  a  grant  was  made  by  the  Govern- 
ment, by  the  decrees  just  examined.  The  first  step  in  the  de- 
raignment  of  this  title  is  the  paper  styled  the  power  of  attorney 
from  La  Vega  to  Williams,  dated  May  5th,  1832.  The  authen- 
ticity of  this  paper  rests  upon  no  foundation  of  legitimate  evi- 
dence. It  cannot  be  considered  as  possessing  the  dignity  and 
verity  of  a  record,  nor  of  a  copy  from  a  record.  It  is  not  shown 
that  the  laws  of  Texas  required  it  to  be  recorded;  and  without 
such  a  requisition  it  could  not  be  made  in  legal  acceptation  a 
record,  by  the  mere  will  or  act  of  a  private  person,  Tnis  paper 
does  not  appear  to  have  been  placed  on  record,  and  if  in  truth 
it  had  been  recorded  in  a  proper  legal  sense,  still  there  is  no 
copy  said  to  have -been  taken  from  a  record,  or  certified  by  any 
legal  custodian  of  the  record  or  of  the  original  document.  This 
paper  is  signed  by  Juan  Gonzales,  who  certifies  that  it  was 
copied,  not  from  the  public  archives,  but  from  the  original,  with' 
which  he  says  that  it  agrees.  This  certificate  is  an  assertion 
that  the  document  certified  was  not  copied  from  a  record — that 
it  is  not  the  original,  and  that  the  certificate  was  not  and  did 
not  purport  to  be  proof  of  the  xecution  of  the  original.  Where, 
then,  is  found  proof  of  this  instrument,  with  respect  either  to 
its  dignity  as  a  record,  as  a  copy  from  a  record,  or  as  to  the 
truth  of  its  execution  by  the  parties  thereto  ?  It  has  been  seen, 
then,  that  this  document  is  neither  a  record  nor  a  copy  from  a 
record.  The  language  of  the  instrument  and  that  of  the  cer- 
tificate of  Gonzales  alike  contradict  anv  such  conclusion;  the 
certificate  declares  it  to  be  a  copy  of  a  private  paper,  and 
nothing  more.  The  next  inquiry  pertinent  to  this  alleged 
power  is  as  to  any  authority  in  Gonzales  to  certify  copies  of 
records,  and  still  more  to  certify  copies  of  private  papers  in  the 
possession  of  parties — papers,  the  execution  of  which  he  did 
not  see— and  by  such  certificate  to  conclude  or  prevent  all 
inquiry  into  the  fact  of  their  execution,  or  of  the  bona  fides  with 
which  thev  may  have  been  prepared.  Here  there  is  no  pretence 
to  proof  of  execution  of  the  alleged  power.  The  instrumentary  wit- 
nesses, as  they  are  termed,  the  witnesses  present  at  the  execu- 
tion of  the  instrument  (and  in  this  instance  there  appear  to 
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have  been  three,)  were  not  called,  nor  was  any  reason  assigned 
for  their  absence ;  they  seem  not  to  have  been  even  thought 
of;  and  with  respect  to  those  who  are  called  the  assistant  wit- 
nesses— the  witnesses  to  the  certificate  of  Gonzales — although 
it  is  sworn  by  Hewetson  that  one  of  these  witnesses  was  dead, 
and  the  other,  J.  M,  Morel,  resided  in  Mexico,  no  effort  by 
commission  or  otherwise  was  made  to  procure  his  testimony,  nor 
was  there  proof  of  the  impracticability  of  procuring  it.  The 
irregularities  connected  with  this  alleged  power  of  attorney 
seem  to  me  too  glaring,  and  too  obviously  liable  to  gross  abuse, 
and  tend  too  strongly  to  injury  to  the  rights  of  property,  to  be 
tolerated  in  courts  governed  by  correct  and  safe  rules  of  evi- 
dence. • 

The  objections  urged  by  the  defendant  below  to  the  legality 
of  the  documents  above  commented  upon,  and  to  their  rele- 
vancy to  the  issue  between  the  parties,  appear  to  have  been 
substantially  and  sufficiently  reserved  in  the  fourth  and  fifth 
bills  of  exception  by  the  defendant,  and  satisfy  me  that  those 
documents  should  have  been  ruled  out  of  the  cause. 

It  seems  to  me  that  there  was  error  in  the  instruction  of  the 
court  to  the  jury,  that  there  was  no  fraud  in  the  transactions 
by  which  the  alleged  title  to  the  land  in  controversy  had  been 
obtained  or  transmitted  to  the  plaintiff. 

In  this  action,  the  plaintiff  could  succeed  or  should  have 
succeeded  in  virtue,  of  a  legal,  valid,  perfect  title,  and  none 
other  adverse  possession,  with  claim  of  right,  was  title  until  a 
clear,  fair,  honest,  legal,  paramount  title  in  the  plaintiff  was 
shown.  If,  therefore,  the  documents  upon  which  the  claim  of 
the  plaintiff  was  based  should  ha^e  been  found  to  carry  with 
them,  either  upon  their  face  or  in  the  manner  of  their  procure- 
ment, any  of  the  badges  of  fraud,  this  would  have  been  a  suffi- 
cient objection  to  their  validity.  A  blemish,  or  a  defect,  or 
an  infirmity,  in  that  necessarily  fair  and  legal  title,  by  which  the 
possession  of  the  defendant,  presumed  legal  as  against  all  but 
the  true  and  rightful  claimant,  could  be  displaced,  would  be 
fatal.  What  were  the  circumstances  attending  the  fabrication 
or  procuring  of  the  documents  relied  on  by  the  plaintiff,  or  the 
manner  in  which  they  were  transmitted  to  him,  were,  it  seems 
to  me,  subjects  exclusively  appropriate  to  the  consideration 
of  the  jury.  The  inquiry  in  this  case  was  not  one  arising 
solely  upon  the  construction  of  written  instruments;  item- 
braced  also  the  conduct  of  agents  alleged  to  have  been  the 
makers  of  those  instruments;  the  discharge  of  these  duties  in 
the  exercise  of  powers  ascribed  to  them ;  and  the  honesty  and 

food  faith  of  those  professing  to  have  dealt  with  them,  and  to 
ave  derived  and  to  have  transmitted  rights  founded  upon 
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those  transactions*  These  considerations,  in  connection  with 
the  incongruities  as  to  dates,  and  the  apparent  deviations  from 
regular  official  proceedings,  and  in  the  conduct  of  those  through 
whom  the  title  is  traced  by  the  plaintiff,  from  what  is  usual, 
appear  to  be  inseparable  from  the  inquiry  of  fraud  in  fact  and 
in  intent,  and  should  have  been  submitted  to  the  jury,  from 
whom  they  were  withdrawn  by  the  instruction  of  the  court. 

It  is  unquestionably  true,  that  in  courts  whose  proceedings 
are  regulated  by  the  rules  of  pleading  at  the  common  law,  mat- 
ter in  abatement  is  not  allowed  to  be  pleaded  after  pleading  in 
bar,  unless,  indeed,  the  matter  tendered  in  abatement  shall  have 
arisen,  or  shall  have  come  to  the  knowledge  of  the  pleader, 
puis  darrein  continuance;  and  when  such  matter  is  allowed  in 
defence,  all  that  has  been  previously  relied  on  in  bar  is  con- 
sidered as  relinquished.  Such,  however,  has  been  represented 
as  not  having  been  the  rule  adopted  in  Texas.  There  it- has 
been  said  that  a  defendant  may  plead  both  in  bar  and  in  abate- 
ment. In  this  case,  the  matter  tendered  was  accompanied  by 
an  affidavit  of  its  discovery  since  the  issue  in  bar;  but  no  evi- 
dence appears  upon  the  record  of  an  offer  to  withdraw  the  lat- 
ter ;  nor  am  I  aware  of  the  necessity  of  a  formal  proffer  to  that 
effect.  The  matter  tendered  in  abatement  should,  if  material, 
be  admitted;  and  where  so  admitted,  the  matter  previously 
relied  on:  in  bar  is  by  legal  consequence,  and  without  any  ne- 
cessity for  an  express  order  upon  the  defendant,  thereby  waived. 
It  is  true  that  the  decision  of  the  Circuit  Court  rejecting  this 
plea  is  not  matter  for  reversal  here,  but  the  consent  or  acqui- 
escence of  the  party  in  sheltering  himself  under  an  artificial 
rule,  in  a  controversy  in  which  was  impugned  the  good  faith 
of  that  party,  is  matter  for  regret,  at  least,  and  cannot  be  alto- 
gether indifferent  in  an  inquiry  seeking  an  examination  into 
the  fairness  of  the  transactions  involved.  The  removal  of  this 
cause  from  one  portion  of  the  district  of  Texas  to  another,  in 
neither  of  which  the  district  judge,  upon  the  facts  conceded  as 
known  to  him,  was  competent  to  take  cognizance  of  it,  we  are 
told  may  be  presumed  to  have  taken  place  by  consent.  Upon 
what  fact  such  a  consent  can  be  inferred,  this  record  does  not 
disclose ;  and  it  is  difficult  to  conceive  any  reason  existing  with 
the  defendant  below  for  such  consent.  There  are  presumptions, 
however,  connected  with  this  removal  within  the  district,  from 
which  there  can  be  no  escape. 

First.  It  must  be  presumed  that  the  district  judge  was 
cognizant  ab  initio  of  his  acknowledged  interest  in  the  subject 
in  controversy. 

Secondly.  It  must  be  presumed  that  he  was  also  cognizant 
of  his  absolute  disqualification,  by  reason  of  that  interest,  from 
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making  any  decision  or  holding  any  plea  in  the  cause ;  and 
that  the  removal  of  it  from  one  point  to  another  within  the 
district  was  an  useless  as  it  was  an  irregular  and  illegal  act. 

Thirdly.  It  must  be  presumed,  that  knowing  himself  to  bo 
thus  disqualified,  he  could  have  no  legitimate  power  to  retain 
the  cause  under  his  own  control  for  several  years;- that  such  a 
retention  might  be  oppressive  as  it  was  illegal ;  and  that  his 
only  power  was  that  which'  the  law  imposed  upon  him  as  a 
duty,  the  power  of  an  immediate  removal  of  the  cause,  upon 
its  institution,  to  a  tribunal  exempt  from  disqualifications  which 
he  knew  existed  with  reference  to  himself.  It  may  truly  be 
thought  to  have  been  a  mistaken  and  unfortunate  course  in 
those  to  whom  the  interests  of  the  district  judge  were  confided, 
that  they  did  not  seek,  nay,  challenge  and  insist  upon  investi- 
gation, rather  than  exclude  it  under  the  stress  of  a  formula  in 
pleading,  the  application  of  which  was  of  doubtful  propriety,  if 
not  irregular  in  this  case.  By  a  different  proceeding,  they 
might  have  met  directly  charges  openly  alleged,  and  might 
have  removed  implications,  to  which  the  suppression  of  inquiry 
may  have  imparted  a  semblance  of  truth. 

Upon  the  considerations  hereinabove  stated,  and  with  a  view 
to  the  more  thorough  investigation  as  to  the  law  and  the  facts 
of  this  cause  than  the  record  before  us  has  disclosed,  it  is  my 
opiuion  that  the  judgment  of  the  Circuit  Court  should  be 
reversed,  and  this  Qause  remanded  to  that  court  for  a  new 
trial  to  be  had  therein. 


,2^Jg  Ex    PARTE    IN   THE    MATTER    OP   JACOB    MUSSINA    AND    ANGELA 

i*  a»      Garcia  Lapon  de  Tarneva,  et  al.  Appellants,  v.  Rafael 
Garcia  Cavazos  and  wipe,  et  al. 

A  rule  laid  upon  the  district  judge  of  the  SUte  of  Texas,  to  show  cause  why  a 
mandamus  should  not  be  issued  for  him  to  allow  an  appeal  in  a  certain  case; 
but  upon  an  examination  of  the  case,  the  mandamus  refused. 

On  motion  for  a  rule  on  the  Hon.  John  C.  "Watrous,  judge 
of  the  District  Court  of  the  United  States  for  the  eastern  dis- 
trict of  Texas,  to  show  cause,.  &c. 

Mr.  Benjamin,  of  counsel  for  the  said  Jacob  Mussina  and 
Angela  Garcia  Lafon  de  Tarneva,  appellants  as  aforesaid,  and 
two  of  the  defendants  in  the  above-entitled  cause,  moved  the 
court  for  a  rule  on  the  Hon.  John  C.  "Watrous,  judge  of  the 
District  Court  of  the  United  States  for  the  eastern  district  of 
Texas,  requiring  him  to  show  cause,  on  the  first* Monday  of  . 
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February  next,  why  a  peremptory  writ  of  mandamus  should 
not  issue,  directing  him  to  allow  the  appeal  of  the  said  defends 
ants  from  the  final  decree  rendered  against  them  in  the  above- 
entitled  cause,  and  to  grant  all  such  legal  orders  as  may  be 
necessary  to  enable  said  defendants  to  bring  said  appeal  regu- 
larly before  this  court  On  consideration  whereof,  it  is  now 
here  ordered  by  the  court  that  a  rule  on  the  Hon*  John  C. 
Watrous,  judge  of  the  District  Court  of  the  United  States  for 
the  eastern  district  of  Texas,  requiring  him  to  show  cause,  on 
the  first  Monday  of  February  next,  why  a  peremptory  writ  of 
mandamus  should  not  issue  for  the  purposes  above  stated,  be, 
and  the  same  is  hereby,  granted.  And  it  is  further  ordered, 
that  a  copy  of  this  rule  be  forthwith  served  on  the  said  district 
judge. 
JJecember  24,  1857. 

A  copy  of  this  rule  was  served  upon  Judge  Watrous,  when 
he  filed  the  following  answer: 

In  answer  to  a  rule  recently  made  by  this  court,  requiring 
me  to  show  cause  why  a  peremptory  writ  of  mandamus  should 
not  be  issued,  commanding  me  to  allow  the  appeal  of  Jacob 
Mussina  and  Maria  Angela  Garcia  de  Tarneva,  two  of  the 
defendants  in  a  cause  heretofore  mentioned,  in  the  District 
Court  of  the  United  States  for  the  district  of  Texas,  I  most 
respectfully  state  that  I  am  now  ready  to  allow  said  appeal, 
ana  always  have  been.  That  I  have  never  been  disposed  to 
oppoae  or  hinder  it.  My  desire  has  always  been  that  my  de- 
cision in  the  case  should  be  revised  bv  this  honorable  court, 
where,  if  it  was  right,  it  would  be  affirmed,  and  where  any 
error  into  which  I  may  have  fallen  will  be  at  once  detected  and 
reformed.  Some  time  before  the  15th  day  of  January,  1857, 
Mr.  Daniel  D.  Atchison,  of  Galveston,  stated  to  me  at  cham- 
bers that  he  wished  to  take  an  appeal  for  Mussina,  in  the  Ca- 
vazos  case.  I  asked  him  whether  the  time  limited  for  taking 
appeals  had  expired  or  not.  He  said  that  it  had  not.  I  then 
replied,  "Mr.  Mussina  has  a  right  to  the  appeal,  and  I  will 

five  it  to  him,  as  a  matter  of  course.  Call  it  up  in  the  court- 
onse  at  any  time  when  the  opposing  counsel  is  present,  and 
I  will  fix  the  amount  of  the  bond  and  perfect  the  appeal."  It 
has  been  my  practice,  whenever  it  is  convenient,  to  hear  both 
sides  as  to  the  amount  of  the  bond.  The  opposing  counsel,  Mr. 
Hale,  resided  in  Galveston — his  office  is  but  a  very  short  dis- 
tance from  the  court-house.  The  court  at  the  time  of -the  ap- 
plication was  in  session,  and  Mr.  Hale  was  in  daily  attendance 
upon  it.  Notice  might  have  been  served  upon  him  very  easily, 
at  any  time.    If  notice  had  been  served  upon  him,  1  should 
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have  proceeded  without  his  presence  and  perfected  the  appeal. 
But  I  was  never  informed  that  Mr.  Hale  had  notice  of  the  ap- 
plication. No  citations  were  ever  presented  to  me  for  signa- 
ture—no bond  for  my  approval. 

I  have  no  recollection  that  the  application  was  ever  renewed 
to  me,  either  in  open  court  or  at  chambers.  The  conversation 
which  occurred  at  my  office,  between  Mr.  Atchison  and  my- 
self, as  above  stated,  is  the  only  one  of  which  I  have  any  re- 
membrance. I  do  not  say  that  the  appeal  was  never  brought 
to  my  notice  in  open  court,  but  I  do  say,  that  if  it  ever  was, 
I  do  not  remember  it. 

The  session  of  the  court  continued  for  several  weeks,  and  I 
believe  months,  after  the  application  of  Mr.  Atchison  was  made 
to  me.  Mr.  Hale  was  in  almost  constant  attendance  upon  the 
court  in  attention  to  his  business,  and  it  would  have  been  very 
easy  for  Mr.  Atchison  to  present  the  matter  to  the  court  when 
Mr.  Hale  was  present.  If  he  had  done  so,  I  should,  without 
the  least  hesitation,  have  proceeded  to  do  anything  necessary 
to  perfect  the  appeal.  If  he  had  stated  that  he  could  not  pro- 
cure the  attendance  of  Mr.  Hale,  or  could  not  wait  farther  for 
his  attendance  without  injury  to  his  client,  I  should  have  pro- 
ceeded to  act  on  the  application  at  once.  The  intervention  of 
this  court  is  entirely  unnecessary,  as  I  am  ready  at  any  moment, 
when  requested,  to  proceed  to  approve  a  proper  and  sufficient 
appeal  bond,  and  to  sign  a  proper  citation ;  and  even  if  I  should 
not  be  satisfied  with  the  bond  which  might  be  presented  to 
me,  and  should  refuse  to  approve  it,  the  parties  affected  by 
such  refusal  could  at  once  obtain  their  appeal  from  any  of  the 
judges  of  this  court,  either  during  the  term  or  afterwards.  I 
submit,  therefore,  that  the  rule  should  be  discharged. 

John  C.  Watrous. 

Washington,  Jan.  23, 1858. 

In  support  of  this  answer  I  beg  leave  to  refer  to  several  af- 
fidavits received  since  it  was  written,  and  which  accompany 
it.  John  C.  Watrous. 

February  1,  1858. 

District  Court  of  the  United  States,  Eastern  District  of  Texas,  at 

Galveston. 

Rafael  Garcia  Cavazob  et  al.  v.  Charles  Stillman  et  al.    In  Chancery,  No.  41. 

I,  Joseph  E.  Love,  deputy  clerk  of  the  District  Court  of 
the  United  States  for  the  eastern  district  of  Texas,  at  Galves- 
ton, make  oath  and  say:  That,  on  the  18th  day  of  January, 
A.  I).  1857,  Daniel  D.  Atchison,  Esq.,  brought  into  the  clerk's 
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office  of  said  court  a  paper  purporting  to  be  a  petition  of  Jacob 
Mussina  and  others,  to  join  in  an  appeal  theretofore  taken  in 
the  above-entitled  cause.  Affiant  believes  that  this  was  in 
the  afternoon  of  said  day,  and  the  endorsement  of  filing 
made  on  that  day  is  in  my  handwriting.  I  was  present 
when  the  petition  was  presented  to  Judge  Watrous  by  Mr. 
Atchison.  His  honor  asked  him  if  the  five  years  allowed 
by  law  for  taking  an  appeal  had  expired?  Mr.  Atchison 
replied,  "No."  Judge  Watrous  then  replied,  as  near  as 
I  can  remember,  in  these  words:  "Certainly,  sir,  I  will 
grant  your  request,  and  any  day  you  will  get  the  opposing 
counsel  and  come  to  me,  I  will  fix  the  bond  and  perfect  the 
appeal."  It  was  my  duty  to  be  in  court  whilst  it  was  in  ses- 
sion, and  I  was  there  during  the  greater  part  of  the  time.  F. 
J.  Parker  officiated  in  the  absence  of  the  clerk  and  myself. 
To  the  best  of  my  remembrance  and  belief,  no  application  for 
appeal  in  said  cause  was  made  in  open  court,  from  the  13th  to 
the  16th  of  January,  inclusive.  I  believe  I  was  in  court,  on 
those  days,,  all  the  time  it  was  in  session.  J.  E.  Love. 

United  Slates  District  Court  for  tlie  Eastern  District  of  Texas. 

Catazos  bt  al.  v.  Stillman  st  al.     In  Chancery,  No.  41. 

I,  James  Love,  clerk  of  the  United  States  District  Court, 
sitting  at  Galveston,  state,  on  oath,  that  it  appears  from  the 
minutes  of  the  court  now  before  me,  entered  in  my  own  hand* 
writing,  that  I  was  in  court  from  the  18th  to  the  20th  January, 
1857,  inclusive;  that  during  that  time,  whilst  I  was  in  court, 
to  the  best  of  my  recollection  and  belief,  no  application  was 
made,  in  open  court,  by  I).  I).  Atchison,  or  any  other,  for  ap- 
peal in  the  above  cause,  on  any  of  those  days.  I  further  state, 
that  I  was  not  in  court  all  the  time  of  its  session  on  the  days 
named,  but  was  never  absent  without  leaving  one  or  both  of 
my  deputies,  F.  J.  Parker  and  Joseph  E.  Love,  with  strict  in- 
junctions that  one  of  them  should  always  be  at  the  clerk's 
table.  The  court  opened  at  10  A.  M.,  at  2  P.  M.,  with  an 
uniformity  I  have  not  seen  equalled.  I  usually  left  court  be- 
tween 11  and  12  o'clock.  James  Love. 

In  the  United  States  District  Court  for  the  Eastern  District  of  Texas. 

Cavazos  et  al.  v.  Stillman  bt  al.    In  Chancery,  No.  41. 

I,  F.  J.  Parker,  state,  on  oath,  that  I  was  present  at  the 
January  term  of  the  United  States  District  Court  for  the  east- 
ern district  of  Texas,  sitting  at  Galveston,  on  each  of  the  days 
from  the  13th  to  the  16th  of  January,  1857,  inclusive ;  that  during 
that  time  no  application  was  made  in  open  court  from  any 
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source,  for  an  appeal  in  said  chancery  cause,  No.  41,  or  for  any 
.  other  action  relating  to  the  same,  while  I  was  present  in  court. 
I  further  state  that,  at  the  said  term  of  said  court,  I  was  acting 
as  deputy  clerk  of  the  same  for  James  Love,  the  clerk  of  the 
court,  at  Galveston,  and  that  it  was  my  custom  always  to  be 

E resent  during  the  absence  of  the  said  James  Love,  or  J.  E. 
love,  his  deputy;  and  that,  to  the  best  of  my  recollection,  I 
was  never  absent  from  court  when  one  or  the  other  of  the  said 
gentlemen  were  not  present.  F.  J.  Parker. 

In  the  United  States.  District  Court,  Eastern  District  of  Texas, 

Galveston. 

Cavazos  st  al.  v.  Stillman  et  al.     Chancery,  No.  41 

I,  J.  A.  H.  Cleveland,  state,  on  oath,  that  I  am  deputy  mar- 
shal, and  have  been  since  the  appointment  of  Ben.  McCulloch 
as  marshal  of  the  district  of  Texas,  in  1853 ;  and  that,  as  such 
deputy  marshal,  it  is  my  duty  and  my  business  to  be  present 
each  day  when  the  court  is  in  session,  and  I  can  safely  say  that, 
to  the  best  of  my  knowledge,  I  have  never  been  absent  a  day 
when  it  was  my  duty  to  be  present  in  court 

I  attended  regularly  the  January  term,  1857,  every  day,  and 
I  never  saw  nor  heard  of  any  petition  for  an  appeal  in  the  above 
case  until  I  received,  a  few  days  ago,  from  Mr.  Hale,  a  docu- 
ment, the  affidavit  of  Mussina  for  mandamus,  which  was  copy, 
as  he  wrote  me,  tiled  by  Mussina  in  the  Supreme  Court  of  the 
United  States,  and  which  said  copy  of  affidavit  he,  the  said 
Hale,  wrote  me  to  hand  to  Judge  W  atrous. 

I  am  positively  certain  that  the  attorney  for  Mussina  did 
not  at  any  time  during  the  January  term,  1857,  present  or 
read  any  such  paper  in  open  court.  From  the  fact  that  thiB 
case  was  an  important  one,  and  much  clamor  raised  against 
Judge  Watrous  about  it,  I  have  been  particular  in  noticing  all 
the  action  taken  by  counsel  in  court  in  relation  thereto,  and 
thus  the  reason  why  I  am  so  positively  certain  as  to  the  state- 
ment above  made.  J.  A,  H.  Cleveland. 

Subscribed  and  sworn  to  before  me,  this  fourteenth  day  of 
January,  1858.  F.  J.  Parker,  U.  S.  Commissioner. 

United  States  District  Court  for  the  District  of  Texas. 

Gatazob  bt  At.  v.  Stillman  et  al.    In  Chancery,  No.  41. 

I,  Joseph  E.  Love,  deputy  clerk  of  the  United  States  Dis- 
trict Court  for  the  eastern  district  of  Texas,  do,  upon  oath, 
depose  and  say,  in  addition  to  my  affidavit  of  this  date,  previ- 
ously made  and  sworn  to  before  F.  J.  Parker,  commissioner,  etc., 
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at  the  request  of  Ebenezer  Allen,  of  counsel  for  the  plaintiffs 
in  the  above-entitled  and  numbered  cause,  that  I  have  this  day 
carefully  examined  the  minutes  of  the  court  for  the  entire 
month  of  January,  1857,  and  find  that  they  contain  no  entry 
whatsoever  in  the  said  cause,  of  or  relating  to  any  proceeding 
had  therein,  either  upon  the  said  petition  of  appeal  mentioned 
in  the  affidavit  of  Simon  Mussina,  filed  in  the  Supreme  Court 
of  the  United  States,  at  the  December  term  thereof,  1857,  (as 
appears  by  a  copy  of  said  affidavit,  duly  certified  by  William 
Thomas  Carroll,  clerk  of  said  court,  which  I  have  read,)  or 
upon  any  other  matter  whatsoever  pertaining  to  said  cause. 
And^  I  further  say,  that  if  any  action  had  been  taken  or  pro- 
ceeding had  in  said  cause,  in  open  court,  upon  said  petition, 
or  touching  the  matter  thereof  in  any  manner  whatsoever,  the 
same  would  have  been  entered  at  the  time,  and  would  now 
appear  upqn  the  said  minutes.  J.  E.  Love.  . 

Sworn  to  and  subscribed  before  me,  this  fourteenth  day  of 
January,  A.  D.  1858.  F.  J.  Parker, 

U.  S.  Commissioner  for  the  Eastern  District  of  Texas. 

District  of  Texas. 

Rat ail  Gabcia  Cavazos  it  al.  v.  Charles  Stilliian  et  al.    In  Chancery,  at  Gal- 
veston. 

I,  John  S.  Jones,  make  oath  and  say,  that  I  was  crier  of  the 
District  Court  of  the  United  States  ior  the  eastern  district  of 
Texas,  at  Galveston,  during  the  January  term,  1857,  of  said 
court;  that  during  the  most  of  the  time  said  suit  was  pending 
in  said  court,  I  was  deputy  clerk  thereof,  and  was  familiar  with 
said  cause,  and  that  but  little  transpired  in  the  progress  of  said 
cquse,  of  any  importance,  with  which  I  was  not  familiar. 

I  further  say  that  said  cause  was  one  of  deep  and  exciting 
interest,  and  that  circumstances  attending  said  cause  drawing 
attention  especially  thereto. 

And  I  further  say,  that  from  the  1st  to  the  15th  of  January, 
1857, 1  was  but  rarely  absent  from  said  court  during  its  ses- 
sions, and  that  I  have  no  recollection  of  any  application  having 
been  made  in  open  court,  during  the  time  aforesaid,  for  an  ap- 

Eeal  in  said  cause,  nor  do  I  believe  that  such  application  could 
ave  been  made  and  refused  by  the  court  without  mjr  knowl- 
edge. I  further  say,  that  I  am  personally  acquainted  with  some 
of  the  parties,  and  am  well  acquainted  with  almost  every  coun- 
sellor who  from  time  to  time  was  engaged  in  said  cause. 

John  S.  Jones. 
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Sworn  to  and  subscribed  before  me,  this  14th  day  of  January, 
A.  D.  1858.  P.  J.  Parker, 

U.  S.  Commissioner  for  the  Eastern  District  of  Texas. 

United  States  District  Court  for  the  District  of  Texas — now  the 
United  States  District  Court  for  the  Eastern  District  of  Texas. 

Cavazos  st  al.  v.  Stillman  et  al.    In  Chancery,  No.  41. 

On  motion  of  J".  P.  Benjamin,  of  counsel  for  Jacob  Mussina 
and  Angela  Garcia  Lafon  de  Tarneva,  two  of  the  defendants 
in  the  above-entitled  cause,  ordered  that  the  Hon.  John  C. 
"Watrous,  judge  of  the  District  Court  of  the  United  States  for 
the  eastern  district  of  Texas,  show  cause  on  the  first  Monday  of 
February  next  why  a  mandamus  should  not  issue,  directing 
him  to  allow  the  appeal  of  said  defendants  from  the  final  decree 
reiidered  against  them  in  the  above-entitled  cause,  and  to  grant 
all  such  legal  orders  as  may  be  necessary  to  enable  said  de- 
fendants to  bring  said  appeal  regularly  before  this  court. 

United  States  District  Court  for  the  District  of  Texas. 

Cavazos  it  al.  v.  Stillman  et  al.    In  Chancen;.  No.  41. 

Simon  Mussina,  being  duly  sworn,  depose th  that  lie  is  the 
agent  of  Patrick  C.  Shannon,  Jacob  Mussina,  and  Angela  Gar- 
cia Lafon  de  Tarneva,  three  of  the  defendants  in  tlic  above- 
entitled  cause,  and  is  intrusted  by  them  with  the  care  and  pro- 
tection of  their  interests  in  said  6uit;  that  said  suit  was  insti- 
tuted in  the  District  Court  of  the  United  States,  having  and 
exercising  the  powers  and  jurisdiction  of  a  Circuit  Court  of  the 
United  States  for  the  district  of  Texas,  on  the  12th  day  of  Jan- 
uary, 1849,  and  that  a  final  decree  was  rendered  in  said  cause, 
against  said  three  defendants  and  other  co-defendants,  by  the 
Hon.  John  C.  "Watrous,  judge  of  said  court,  on  the  15th  day 
of  January,  1852,  and  that  an  appeal  was  taken  from  said  final 
decree  by  said  Shannon  on  the  30th  July,  1856,  which  appeal 
is  now  pending  in  this  honorable  court;  that  at  the  last  term 
of  this  honorable  court,  to  wit,  in  the  month  of  December, 
1856,  this  affiant  retained  the  services  of  counsel  for  the  argu- 
ment of  said  cause  in  this  court  in  behalf  of  said  Shannon,  and 
that,  on  examination  of  the  record,  this  deponent  was  advised 
by  said  counsel  that  the  said  appeal  had  been  taken  irregularly, 
and  would  be  dismissed  for  tnis,  to  wit,  that  the  said  final  de- 
cree was  joint  against  the  several  defendants  in  said  suit,  and 
that  the  co-defendants  of  said  Shannon  had  not  joined  in  the 
appeal,  nor  been  notified  to  join ;  that  thereupon  this  deponent, 
being  desirous  to  perfect  said  appeal  in  behalf  of  said  Shannon, 
and  also  desirous  to  make  said  Jacob  Mussina  and  Angela 
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Tarneva  joint  appellants  with  him,  did,  prior  to  the  expiration 
of  five  years  from  the  date  of  said  final  decree,  to  wit,  in  the 
month  of  January  last,  (1857,)  and  several  days  before  the 
fifteenth  day  of  said  month,  cause  to  be  presented  to  the  said 
Judge  Watrous,  in  chambers,  a  petition  of  appeal  in  the  name 
and  behalf  of  said  Jacob  Mussina  and  Angela  Tarneva  from 
said  final  decree,  and  in  said  petition  prayed  for  a  citation  of 
all  parties  in  interest,  to  the  end  that  said  co-defendant,  Pat- 
rick C.  Shannon,  might  Join  in  said  appeal,  and  that  all  the 
other  co-defendants  might  also  join  or  refuse  to  join  in  said 
appeal;  and  said  petition  of  appeal  further  contained  an  ofier 
to  give  such  appeal  bond  as  might  be  required  by  said  Judge 
Watrous ;  as  the  whole  will  more  fully  appear  by  reference  to 
a  duly-certified  copy  of  said  petition  of  appeal,  hereunto  ap-  . 
pended  as  part  of  the  affidavits,  marked  A. 

And  this  affiant  doth  further  depose,  that  the  said  honorable 
judge  declined  at  the  time  of  said  presentation  of  said*  petition 
to  allow  said  appeal,  or  to  order  the  other  parties  in  interest  to 
be  cited,  or  to  fix  the  amount  of  or  approve  any  appeal  bond, 
but  declared  that  he  would  consider  the  subject,  and  report  his 
decision  to  the  attorney  who  signed  said  petition  of  appeal; 
that  after  the  lapse  of  some  days,  without  any  decision  having 
been  given  as  promised  by  said  judge,  he  was  again  requested 
in  open  court,  and  prior  to  the  said  fifteenth  day  of  January 
last,  and  by  the  said  attorney  who  had  signed  said  petition  of 
appeal,  to  allow  said  appeal  and  grant  said  order  of  citation, 
and  approve  an  appeal  bond  as  aforesaid;  but  said  Judge  "Wat- 
rous again  declined  to  allow  said  appeal  or  grant  any  order  in 
the  premises,  saying  he  would  fix  the  amount  of  bond  to  be 
given  by  petitioners  when  the  opposite  counsel  should  be  in 
court;  and  this  deponent  further  saith  that  the  said  John  C. 
Watrous,  judge  as  aforesaid,  hath  not  yet  allowed  said  appeal, 
but  declines  and  neglects  to  allow  the  same,  or  to  grant  any 
order  for  citations  as  aforesaid,  or  to  approve  any  appeal  bona, 
so  that,  without  the  aid  and  interposition  of  this  honorable 
court,  the  said  Patrick  C.  Shannon,  Jacob  Mussina,  and  An- 
gela Garcia  Lafon  de  Tarneva,  are  utterly  without  remedy  in 
the  premises,  and  without  the  means  of  exercising  their  legal-  " 
right  of  having  said  final  decree  examined  and  revised  on  ap- 
peal in  this  honorable  court. 

Simon  Mussina. 

Sworn  and  subscribed  in  open  court. 

Wm.  Thos.  Carroll,  Clerk 
Supreme  Court  of  the  United  States. 
December  24, 1857. 
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United  States  of  America,  District  of  Texas. 

Cavazos  st  al.  v.  Stillbu*  bt  al.    In  Chancery,  iVb.  41. 

lb  the  Honorable  John  C.  Watrous,  Judge  of  tlie  United  States 
District  Court  for  the  District  of  Texas. 

The  petition  of  Jacob  Mussina  and  Angela  Garcia  Lafon  de 
Tarneva,  who  are  defendants  with  Patrick  0:  Shannon  in  the 
above-entitled  and  numbered  cause,  and  in  which  said  cause  a 
final  decree  was  rendered  in  this  court  on  the  15th  day  of  Jan- 
uary, 1852,  being  the  highest  court  in  which  a  decision  could  be 
had;  that  the  real  estate  disposed  of  by  said  decree,  and  the 
property  there  set  forth,  was  of  more  than  two  thousand  dollars 
in  value ;  that  the  decision  and  decree  of  your  honorable  court, 
rendered  in  the  above-entitled  and  numbered  cause,  was  adverse 
to  the  right  title,  &c,  of  petitioners,  and  that  it  so  appears  of 
record;  tnat  said  Patrick  C.  Shannon,  the  co-defendant  of  peti- 
tioners, having  prayed  an  appeal  to  the  United  States  court  from 
the  decision  of  your  honor,  petitioners  referring  to  the  petition 
of  said  Shannon,  and  the  appeal  bond  filed  in  said  cause  by  the 
said  co-defendant,  now  comes  and  prays  your  honor  to  allow 
your  petitioners  to  join  and  unite  with  your  co-defendant  in 
said  appeal  from  the  decree  rendered  as  aforesaid  by  your  honor, 
and  that  all  parties  in  interest  be  cited,  &c,  and  for  such  orders 
as  may  be  necessary  in  effecting  said  appeal ;  and  petitioners 
are  ready  to  tender  such  bond  for  costs,  &c,  as  may  be  required, 
&c,  by  this  honorable  court.      Jacob  Mussina, 

Angela  Lafon  db  Tarneva, 

By  their  Attorney,  Daniel  D.  Atchison. 

Untied  Slates  of  America,  Eastern  District  of  Texas. 
I,  James  Love,  clerk  of  the  District  Court  of  the  United 
States  for  the  eastern  district  of  Texas,  certify  the  foregoing 
to  be  a  true  copy  of  the  original — purporting  to  be  a  petition 
for  appeal  to  the  Supreme  Court  of  the  United  States  in  the 
case  No.  41  in  chancery,  wherein  Rafael  Garcia  Cavazos  and 
others  are  complainants,  and  Charles  Stillman  and  others  are 
defendants,  by  Jacob  Mussina  and  Angela  Garcia  Lafon  de 
Tarneva. 

*  k  jn  testimony  whereof  I  hereunto  set  my  hand  and  affix 
-J  seal.  I  the  seal  of  said  court  at  the  city  of  Galveston,  this  eighth 
1  wv— < }  day  of  July,  A.  D.  1857.  James  Lovfi,  Clerk. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

A  motion  was  made  at  this  term  for  a  rule  on  the  district 
judge  of  Texas  to  show  cause  why  a  mandamus  should  not  be 
issued,  commanding  him  to  allow  an  appeal  in  the  above  case. 
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This  rule  was  granted  on  the  affidavit  of  Simon  Mussina,  as 
agent  for  a  part  of  the  defendants. 

In  his  answer  the  judge  says,  "I  am  now  ready  to  allow  the 
appeal,  and  always  have  been;  that  some  time  before  the  15th 
day  of  January,  1857,  Mr.  Daniel  Atchison,  of  Galveston, 
stated  to  him,  at  chambers,  that  he  wished  to  take  an  appeal 
for  Jacob  Mussina  in  the  above  case,  and  that  the  judge  in- 
quired whether  the  time  limited  for  taking  appeals  had  expired, 
and  was  informed  it  had  not.  The  judge  then  replied,  "Mr. 
Mussina  has  a  right  to  an  appeal,  and  I  will  allow  it  as  a  mat- 
ter of  course,  when  the  opposing  counsel  shall  appear,  and  I  will 
fix  the  amount  of  the  bond."  fi  is  his  practice  to  allow  appeals 
in  the  presence  of  counsel.  Mr.  Hale,  the  counsel  for  the  de- 
fendants, lives  in  Galveston,  near  to  the  place  where  the  court 
was  held,  and  was  daily  in  court.  So  application  seems  to  have 
been  made  in  court  on  the  subject  of  the  appeal ;  no  citation  was 
presented  to  the  district  judge ;  no  bond  for  his  approval.  The 
conversation  with  Mr.  Atchison,  at  the  chambers  of  the  judge, 
respecting  the  appeal,  is  all  that  was  said  to  him  on  the  subject.' 
If  it  were  mentioned  in  open  court,  he  has  no  recollection  of  it. 

The  clerk  of  the  court,  the  deputy  clerk,  the  crier,  the  mar- 
shal of  the  United  States  and  his  deputy,  who  were  in  attend- 
ance on  the  court,  all  corroborate,  on  oath,  the  statement  of 
the  judge,  and  say  no  application  was  made  in  open  court  for 
the  appeal ;  and  no  entry  on  the  docket  is  founa  of  such  an 
application.  Fronj  the  certified  copy  of  the  petition  for  an 
appeal,  it  does  not  appear  to  have  been  filed,  or  that  an  entry 
of  it  was  made  on  the  docket. 

A  party  wishing  an  appeal  should  make  an  application  for 
its  allowance  in  open  court,  or  to  the  judge  at  his  chambers, 
and  should  name  his  securities.  And  the  bond  should  be  pre- 
pared for  the  approval  of  the  judge,  and  the  citation  for  his 
signature,  unless  the  appeal  was  prayed  in  open  court  and  en- 
tered upon  the  record.  It  appears  the  decree  in  question  was 
entered  jointly  against  several  defendants,  and  that  an  appeal 
by  Patrick  C.  Shannon  only,  who  was  one  of  the  defendants, 
was  taken.  Simon  Mussina,  on  whose  oath  the  rule  was  en- 
tered, was  agent  for  Jacob  Mussina,  Angela  Garcia  Lafon 
Tarneva,  who  were  also  defendants,  and  he  desired  that  these 
persons  might  be  allowed  an  appeal,  and  also  the  other  de- 
fendants, so  as  to  remove  the  case  to  thq  Supreme  Court  At 
this  time,  the  cause  was  pending;  in  the  Supreme  Court,  on 
the  appeal  taken  by  Shannon.  That  appeal  was  irregular,  as 
less  than  all  the  defendants  in  a  joint  decree  cannot  appeal 
without  a  summons  and  severance  in  the  court  below.  And 
this  was  not  done  on  Shannon's  appeal. 
vol.  xx«  19 
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The  regular  mode  of  proceeding  would  have  been  to  dismiss 
the  appeal  in  this  court,  pray  for  another  appeal  in  the  court 
below,  and  for  a  summons  and  severance,  so  that  the  defend- 
ants desirous  of  an  appeal  might  take  it,  without  the  concur- 
ranee  of  those  defendants  who  were  opposed  to  it.  Had  the 
appeal  been  prayed  in  open  court,  and  entered  upon  the  record, 
the  judge  below  might  well  have  refused  it,  as  the  legal  steps 
for  its  allowance  were  not  taken.  Under  such  circumstances, 
it  was  the  duty  of  the  judge  to  act  in  the  presence  of  the  op- 

5osing  counsel.    (Owings  et  al.  v.  Kiucannon,  7  Peters,  399; 
'odd  et  al.  v.  Daniel,  16  Peters,  521.) 
Whether  an  application  might  not  have  been  made  to  this 
court  to  correct  the  irregularity  of  the  appeal,  is  not  before  us 
under  the  rule  for  the  mandamus.    The  writ  is  refused. 


ISO   MO 


soh  aw       Horace  C.  Silsbt  et  al.,  Appellants,  v.  Elisha  Foote. 

L*d822 
18m  M 

19*480  Where  an  appeal  from  a  decree  is  taken  within  ten  days  from  the  rendition  of  the 
******       decree,  it  is  in  time  to  operate  as  a  supersedeas ;  and  so,  also,  if  taken  within  ten 
rf  459       clays  after  the  decree  is  settled  and  signed. 

iS'  mo  ^HIS  was  an  aPPe^  fr°m  ^e  Circuit  Court  of  the  United 
States  for  the  northern  district  of  New  York,  sitting  as  a  court 
of  equity. 

There  were  two  cases  upon  the  docket,  with  precisely  the 
same  caption,  one  numbered  54,  and  the  other  106.  , 

The  case  in  question  was  the  one  numbered  106,  which  it 
was  moved  to  dismiss,  for  the  following  reasons : 

And  the  said  appellee  comes  into  court  at  the  December 
term  thereof,  1857,  and  moves  the  said  court  to  dismiss  the 
appeal  in  this  cause,  docketed  as  No.  106  at  the  said  term, 
upon  the  ground  that  there  had  been  previously  taken  by  the 
said  appellants  an  appeal  from  the  same  portions  of  the  decree 
made  below,  which  are  appealed  from  in  this  cause,  and  which 
prior  appeal  is  still  pending  and  undetermined  in  this  court; 
and  such  motion  will  be  made  upon  the  records  filed  in  this 
cause,  and  in  cause  No.  54  on  the  docket  for  December  term, 
1857.  R.  H.  Gillbt, 

December  18, 1857.  Of  Counsel  for  Appellee. 

Mr.  GiUefs  argument  was  as  follows: 

Foot  .sued  Silsby  and  others  in  equity  in  the  Circuit  Court 
for  the  northern  district  of  New  York,  for  violating  his  patent 
A  final  decree  was  rendered  therein  on  the  28th  day  of  August, 
1856.    On  the  4th  of  September  thereafter,  the  defendants,  by 
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Samuel  Blatchford,  their  solicitor,  petitioned  for  an  appeal 
from  certain  portions  of  the  decree,  which  was  allowed  on  the 
6th  September,  by  Mr.  Justice  Nelson,  being  within  ten  days 
of  the  date  of  the  decree.  Upon  this  appeal,  the  record  of  the 
proceedings  were  sent,  and  have  been  printed,  and  the  case 
stands  as  No.  64  on  the  docket  for  the  present  term.  (See 
Record  in  No.  54,  Record,  pp.  1,  8.) 

The  decree  was  enrolled  on  the  11th  day  of  December,  1856, 
on  which  day  the  same  solicitor,  in  behalf  of  the  defendants, 
presented  a  second  petition  of  appeal  from  the  same  portions 
of  the  decree,  which  appeal  was  allowed  on  the  same  day,  by 
N.  K.  Hall,  district  judge,  and  this  appeal  is  now  before  the 
court  at  the  present  term  as  No.  106.    (See  Record,  pp.  1,  8.) 

A  motion  is  now  made  by  Foot,  the  appellee,  to  dismiss  the 
last-mentioned  appeal,  of  which  due  notice  has  been  given. 

The  question  presented  is,  which  of  the  two  periods  is  the 
one  contemplated  by  the  twenty-second  section  of  the  judiciary 
act  of  1789,  which  provides,  "that  final  judgments  and  decrees 
may  be  removed  and  reaffirmed  in  the  Supreme  Court,  and 
Which  shall  not  be  done,  however,  except  within  five  years 
after  the  rendering  or  passing  the  judgment  or  decree  complained 
o£"    (1  U.  S.  L.,  84,  85,  sec.  22.) 

When  was  the  decree  passed — at  the  time  of  the  hearing 
and  actual  decision,  or  when  it  was  enrolled? 

This  question  is  answered  by  reference  to  the  mod6  of  doing 
business  in  a  court  of  equity.  The  court  sits  and  decides,  and 
its  clerk  or  other  officer  enters  the  same  in  the  minutes  of  the 
proceedings  of  the  court.  This  is  the  act  of  the  court  perforin- 
ing  its  highest  judicial  functions.  All  that  follows,  whether 
performed  by  the  clerk  or  judge,  is  merely  carrying  out  the 
judicial  determination,  and  authenticating  it  The  decision, 
or  rendering,  or  passing,  has  been  made;  and  what  is  subse- 
quently done  is  mere  authentication. 

"  To  enrol "  means  "to  register,  to  enter  on  the  rolls  of  chan- 
cery or  other  courts,  to  make  a  record."  (Bouvier,  1  vol.,  469.) 

"  Enrolment — the  registering  or  entering  on  the  rolls  of  Chan- 
cery, King's  Bench,  Common  Pleas,  or  Exchequer,  or  by  the 
clerk  of  the  place  of  the  record  of  the  Quarter  Sessions  of  any 
lawful,"  &c.    (lb.,  Inc.  L.  Die.) 

Curtis,  in  his  Commentaries,  (p.  234,)  speaks  of  the  time  when 
a  decree  is  "pronounced,'1  as  the  time  from  which  the  statute 
runs. 

At  page  534  he  speaks  of  the  "date  of  the  final  decree;"  if 
appealed  from  in  ten  days  thereafter,  it  will  operate  as  a  super- 
sedeas. 

Appeals  have  been  recognized  on  appeal  before  docketing 
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or  enrolling.  In  Roy  v.  Law,  8  Cranch,  179,  a  decree  for  a  sale 
on  a  mortgage  was  held  to  be  a  final  decree  which  could  be 
appealed  from. 

In  Whiting  v.  Bank  of  U.  S.,  13  Peters,  6,  15,  the  same  de- 
cision was  made. 

Story,  J.,  said  the  party  had  a  right  to  appeal  as  soon  "as  the 
decree  was  pronounced."  Michond  v.  Girod,  4  How.,  508,  pro- 
ceeded upon  the  same  ground. 

In  Forgay  v.  Conrad,  6  How.,  201, 203,  the  above  cases  were 
cited  and  approved. 

Bank  of  the  (J.  S.  v.  Daniel,  12  Peters,  32,  p.  52.  The  whole 
of  the  matter  in  dispute  has  reference  to  the  date  of  the  decree. 

Corning  i.  The  Troy  Iron  and  Nail  Factory,  15  How.,  pp. 
451, 459, 465, 466,  is  a  case  to  show  that  there  can  be  no  second 
appeal  where  the  subject-matter  has  been  removed  from  the 
court  below. 

In  the  present  case,  the  matters  appealed  from  in  December 
had  been  removed  from  the  court  below  in  September,  and 
there  was  nothing  left  for  the  second  appeal  to  act  upon. 

Mr.  Blatchford  opposed  the  motion. 

This  is  a  motion  to  dismiss  No.  106,  on  the  ground  that  a 
prior  appeal  has  been  taken  in  No.  54,  from  the  same  parts  of 
the  same  final  decree. 

What  is  the  decree? 

The  question  is,  which  is  regular? 

If  the  appeal  in  106  is  irregular,  it  is  because  the  appeal  in 
54  is  regular.  If  the  appeal  in  106  is  regular,  then  the  appeal 
in  54  is  irregular.  The  reasons  for  taking  the  two  appeals 
were  these :  Practically,  there  is  no  difference  to  defendants, 
except  as  to  the  return  in  No.  106.  (See  rules  31  and  32,  as 
to  complete  record.)  The  court  will  see  why  return  was  so 
made  in  106.  Cross  appeal  in  158,  return  made  in  same  man- 
ner. Taking  54  and  106  together,  there  is  a  complete  record ; 
and  even  though  the  court  dismiss  54,  they  may  consider  the 
return  in  54  as  forming  part  of  the  return  in  106,  as  the  clerk 
says,  in  his  return  in  106,  they  do.  And  if  the  court  deny 
the  motion  to  dismiss  106,  they  will  please  consider  us  as  mov- 
ing to  dismiss  54,  which  motion  would  of  course  be  granted, 
if  the  motion  to  dismiss  106  is  denied;  and  then  as  moving, 
if  necessary,  under  rule  82,  for  a  certiorari  to  complete  the 
record  in  106.  We  desire  the  court  to  dispose  now  of  all 
questions  of  practice  connected  with  these  cases,  so  that  if  106 
stands  for  hearing,  it  may  stand  with  a  complete  record.  The 
defendants  ought  not  to  suffer  for  the  clerk's  mistake,  but, 
without  a  certiorari,  the  court  can  order  the  record  in  54  to  re- 
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main  here,  and  form  a  part  of  the  record  in  106,  though  the 
appeal  in  54  is  dismissed. 

By  p.  22  of  the  judiciary  act  of  1789,  as  modified  by  p.  2  of 
the  act  of  March  S,  1803,  (chap.  40,)  an  appeal  from  a  final 
decree  is  to  be  taken  within  five  years  after  rendering  or  passing 
the  judgment  or  decree  complained  of. 

By  p.  23  (as  so  modified)  the  appeal  is  a  supersedeas,  and 
stays  execution  in  cases  only  where  the  appeal  is  taken,  and  a 
copv  lodged  for  the  adverse  party  within  ten  days  (Sundays 
exclusive)  after  rendering  the  judgment  or  passing  the  decree  com- 
plained ofy  until  the  expiration  of  which  ten  days,  execution 
shall  not  issue  in  any  case  where  an  appeal  may  be  a  super- 
sedeas. 

What  is  the  passing  of  the  decree  ? 

Under  p.  23,  we  think  it  is  the  recording  and  enrolling  of  the 
decree,  in  such  shape  that  the  party  entitled  to  execution  on  it 
can  immediately  issue  his  execution.  The  party  is  to  be  stayed 
for  having  his  execution  for  ten  days  after  the  time  when  he 
would  otherwise  be  entitled  to  it,  and  the  ten  days  do  not  begin 
to  run  till  he  would  be  at  liberty,  but  for  this  stay,  to  issue  his 
execution. 

Therefore,  taking  pp.  22  and  23  together,  the  decree  is  passed, 
when  it  is  in  such  a  state  that  an  execution  can  be  issued  on 
it,  if  there  be  no  stay  by  appeal. 

How  it  is  as  to  the  decree.    (See  pp.  10  and  11,  of  No.  106.^ 

Award  to  pay  certain  sums,  and  interest  aud  costs  to  be  taxed, 
and  interest,  then  execution  is  given  for  such  costs,  and  for  the 
sums  decreed  He  cannot  have  any  execution  till  his  costs  are 
taxed.    This  is  by  the  decree  itself. 

But  beyond  that,  by  general  equity  practice,  he  can  have 
no  execution  till  the  decree  is  signed  and  enrolled.  Here  the 
record  says  (p.  11)  that  this  final  decree  is  signed  and  enrolled 
Dec.  11th,  1856,  and  the  appeal  in  106  was  taken  the  same  day. 

Why  can't  he  have  execution  till  the  decree  is  enrolled?  Be- 
cause, till  then,  the  decree  is  open  for  rehearing;  but  after  that 
it  is  not. 

Rule  88  in  equity  says,  "No  rehearing  shall  be  granted  after 
the  term  at  which  the  final  decree  of  the  court  shall  have  been 
entered  and  recorded,  if  an  appeal  lies  to  the  Supreme  Court." 
Entry  alone  does  not  cut  oft*  rehearing.  The  decree  must  bo 
recorded,  to  cut  off  a  rehearing.  Recording  is  enrolling.  There- 
fore, there  can  be  a  rehearing  till  the  decree  is  recorded  or 
enrolled,  and  there  can  be  no  execution  till  a  decree  is  en- 
rolled. And  the  right  to  execution  on  the  one  side  gives,  under 
pp.  22  and  23,  the  right  to  appeal  on  the  other  side.  Because  the 
act  manifestly  contemplates  that  the  decree  is  not  passed  till 
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the  right  to  execution  under  it  is  ripened.  Because  the  ten 
days  spoken  of  in  p.  23  are  to  run  from  the  passing  of  the 
decree,  and  during  that  ten  days  there  is  to  be  no  execution. 
Hence,  to  make  the  provisions  all  harmonious,  the  right  to 
issue  execution,  but  for  the  stay,  must  be  simultaneous  with 
the  passing  of  the  decree, 

Now,  is  it  laid  down  in  all  the  books  that  there  can  be  no 
execution  till  enrolment,  and  that  enrolment  is  necessary  to 
make  the  decree  a  record?  (1  Barb.  Ch.  Pr.,  842, 2  Dan.;  Per- 
kins, ed.  of  1846, 1220,  1221.)  It  will  not,  till  enrolment,  be 
treated  by  other  courts  as  a  record.  The  reason  given  is,  be- 
cause, till  then,  it  is  open  for  rehearing.  Hence  in  rule  88  the 
word  recorded  is  used,  which  means  made  a  record  by  enrol- 
ment. 

Till  enrolled,  it  can't  be  pleaded  in  bar  to  another  suit  for 
the  same  matter.    (Same  reference  as  above.) 

In  England,  the  time  for  appeal  runs-  two  years  from  the  en- 
rolment.   (8  Dan.,  181.) 

Besides,  under  p.  22,  in  connection  with  the  act  of  Dec.  12, 
1794,  on  an  appeal  which  is  to  be  a  stay,  security  is  to  be  given 
for  the  amount  recovered  below,  damages  and  costs.  (Catlett 
v.  Brodie,  9  Wheat.,  553.)  How  can  the  amount  recovered  be- 
low, for  which  this  security  is  to  be  given,  be  ascertained  till 
the  costs  are  taxed  and  the  decree  enrolled? 

The  views  we  maintain  seem  to  follow  from  those  announced 
by  this  court  in  Porgay  v.  Conrad,  6  How.,  204.  "When  the 
decree  directs  the  defendant  to  pay  a  certain  sum  of  money  to 
the  complainant,  and  the  complainant  is  entitled  to  have  such  decree 
carried  immediately  into  execution9  the  decree  must  be  regarded  as 
a  final  one." 

Here  a  sum  of  money  is  directed  to  be  paid,  but  there  can 
be  no  execution  on  the  decree  till  the  costs  are  taxed  and  the 
decree  is  signed  and  enrolled.  Therefore,  on  the  28th  of  Au- 
gust, 1857,  the  plaintiff  was  not  entitled  to  have  the  decree 
carried  immediately  into  execution,  and  the  appeal  in  54  was 
irregular. 

As  to  arguing  the  cross  appeal  in  158  with  the  original  ap- 
peal, whether  it  be  54  or  106,  the  record  in  158  is  not  printed. 
We  prefer  to  wait. 

Plaintiff  might  have  taken  his  cross  appeal  as  early  at  least 
as  Dec.  11, 1856.  He  waited  till  July,  1857.  It  is  his  own 
fault.    We  had  to  appeal,  to  stay  execution. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 
This  is  a  motion  to  dismiss  an  appeal  docketed  as  No. 
106,  on  the  ground  that  a  previous  appeal,  docketed  No.  54, 
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had  been  taken  by  the  same  parties,  and  from  the  same  por- 
tions of  the  decree  below.  The  final  decision  had  been  made 
by  the  court,  between  the  parties,  on  the  coming  in  of  the  mas- 
ter's report  on  the  28th  August,  1854,  and  an  appeal  duly 
taken  on  the  4th  September  following.  The  decree  was  special 
in  its  terms,  and  was  not  settled  or  signed  by  the  judge  till  the 
11th  December,  1856,  on  which  day  the  second  appeal  was 
taken.  As  the  appellant  desired  to  appeal  within  the  ten  days, 
so  as  to  stay  execution,  the  second  appeal  was  taken  for  abun- 
dant caution,  as  there  might  be  a  dojubt  from  which  period  the 
ten  days  should  be  counted,  namely,  the  time  of  the  final  de- 
cision of  the  court,  or  of  the  signing  and  filing  of  the  special 
decree  in  form. 

By  the  twenty-second  section  of  the  j  udiciary  act,  modified  by 
the  second  section  of  the  act  of  March  3, 1803,  an  appeal  from 
a  final  decree  must  be  taken  within  five  years  after  the  render- 
ing or  passing  of  the  judgment  or  decree  complained  of.  And 
by  the  twenty-third  section,  as  modified  above,  the  appeal  is  a 
supersedeas,  and  stays  execution  in  cases  only  where  it  is  taken 
and  a  copy  lodged  for  the  adverse  party  within  ten  days  (Sun- 
days exclusive)  after  rendering  the  judgment  or  passing  the 
decree  complained  of.  The  time  to  be  taken  as  when  the 
judgment  or  decree  may  be  said  to  be  rendered  or  passed  may 
admit  of  some  latitude,  and  may  depend  somewhat  upon  the 
usage  and  practice  of  the  particular  court.  In  the  'case  of  a 
simple  judgment  or  decree,  such  as  an  affirmance  or  reversal, 
and  the  like,  there  would  seem  to  be  no  difficulty  in  taking 
the  appeal  at  any  time  within  the  ten  days  after  the  decision 
on  the  case  was  pronounced.  But  where  the  decree  is  special, 
and  its  terms  to  be  settled,  there  is  a  propriety  in  waiting  for 
its  settlement  before  taking  the  appeal.  Whether  taken  or 
not,  may  sometimes  depend  upon  the  decree  as  settled.  In  the 
second  circuit,  with  the  practice  of  which  I  am  the  most  famil- 
iar, it  is  supposed  by  manv  of  the  profession  that  the  proper 
time  for  taking  the  appeal  in  such  a  case  is  after  the  settle- 
ment of  the  decree.  As  this  court,  however,  has  always  held, 
that  if  an  appeal  is  taken  in  court  at  the  time  of  rendering  the 
decision,  or  during  the  term,  no  citation  is  necessary,  and  as 
appeals  are,  perhaps,  more  frequently  taken  within  the  ten  days 
after  the  decision  is  pronounced  and  entered  on  the  minutes 
by  the  clerk,  it  may  pe  admitted  that  when  thus  taken  it  is 
regular,  and  stays  execution  in  the  court  below.  And  we  are 
also  of  opinion,  that  if  taken  within  ten  days  after  the  decree 
is  settled  and  signed  by  the  judge,  and  filed  with  the  clerk, 
that  it  is  in  time  to  stay  the  proceedings.  The  recognition  of 
the  two  periods  from  which  the  ten  days  may  be  counted 
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becomes  necessary,  on  account  of  the  difference  in  the  modes 
of  proceeding  and  practice  in  the  different  circuits.  This  ques- 
tion cannot  arise  in  England,  as  the  time  for  appeal  runs  two 
years  from  the  enrolment  of  the  decree.  (8  JJan.  Pr.,  131.) 
The  time  of  enrolment  caunot  well  be  adopted  by  this  court, 
as  on  many  of  the  circuits  it  is  understood,  according  to  the 
practice,  no  enrolment  of  the  decree  takes  place. 

As,  upon  our  view  of  th6  case,  presented  on  the  motion,  the 
first  appeal  was  regular,  the  one  taken  and  standing  on  the 
docket  No.  106  should  be  dismissed. 


*„,„,  Thomas  Jackson,  William  Higdon,  and  Archibald  Olds, 

IS5?fl2         OWNBBS  OP  THE  STEAMBOAT  WbTUMPKA,  LlBELLANTS  AND  AP- 
lbSW         PELLANTS,   V.   THE  STEAMBOAT    M.AGN0LIA,   HEB  TACKLE,   &C, 

£SS       William  F.  James,  master,  &c. 

9m  90  The  admiralty  jurisdiction  of  the  courts  of  the  United  States  extends  to  cases  of 

2i££m  collision  upon  navigable  waters,  although  the  place  of  such  collision  may  be 

i3f8M  within  the  body  of  a  county  of  a  State,  and  may  be  above  the  flux  and  reflux  of 

2i(  886  the  tide. 

W»  JW  The  District  Courts  exercise  this  jurisdiction  over  fresh-water  rivers  "navigable 

IM  -ft&  from  the  sea,"  by  virtue  of  the  judiciary  act  of  1789,  and  not  as  conferred  by  the 

87 f  910  act  of  1845,  which  extends  their  jurisdiction  to  the  great  lakes  and  waters  "not 
navigable  from  the  sea." 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  middle  district  of  Alabama. 

The  case  came  up  on  an  appeal  from  the  judgment  of  the 
District  Court,  dismissing  the  libel  for  want  of  jurisdiction, 
after  the  following  agreement  had  been  filed: 

Be  it  remembered,  that  on  the  trial  of  this  cause,  which  was 
a  libel  in  admiralty,  it  was  agreed  that  the  question  of  juris- 
diction should  be  submitted  to  the  court  on  the  facts  herein- 
after stated,  which  were  admitted  to  be  true ;  and  if  the  court 
should  be  of  the  opinion  that  the  court  had  jurisdiction  of  the 
cause,  then  the  cause  should  be  submitted  to  a  jury  for  trial. 
But  if  the  court  should  be  of  opinion  that  it  was  without  juris- 
diction, the  libel  would  be  dismissed,  and  in  the  event  an  ap- 
peal was  taken  to  the  Supreme  Court  of  the  United  States, 
and  the  judgment  of  that  court  should  reverse  the  judgment 
of  this  court,  then  the  cause  should  be  remanded  to  this  court 
for  trial. 

The  court  agreed  so  to  try  the  question  of  jurisdiction  on 
the  facts,  which  are  admitted  to  be  as  follows:  The  steamboat 
Wetumpka  was  a  vessel  engaged  in  navigation  and  commerce 
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between  the  port  of  New  Orleans,  in  Louisiana,  and  the  port 
of  Montgomery,  in  Alabama,  and  was  regularly  licensed  and 
enrolled  as  a  coasting  vessel,  and  was  of  more  than  thirty  tons 
burden.  The  steamboat  Magnolia  was  a  boat  regularly  licensed 
and  enrolled  for  the  coasting  trade,  but  was  built  for  a  packet 
boat  to  be  employed  between  Mobile,  Alabama,  and  Mont- 
gomery, Alabama.  She  was  built  in  the  Western  country,  and 
brought  round  to  this  State,  and  has  ever  since  been  engaged 
in  running  between  Mobile  and  Montgomery,  and  has  never 
been  engaged  in  any  other  trade. 

The  collision,  which  is  the  subject  of  the  libel  against  the 
Magnolia,  took  place  between  her  and  the  Wetumpka,  on  the 
Alabama  river,  about  two  hundred  miles  above  tide-water. 
The  Magnolia  is  a  boat  of  over  thirty  tons  burden.  The  fore- 
going are  the  tacts  in  which  the  question  of  jurisdiction  is 
submitted  to  the  court,  together  with  the  libel  and  claim,  and 
answer  thereto.  Watts  &  Dargan, 

For  the  Magnolia  and  Claimants. 
Henry  C.  Semple, 

For  the  Libellants. 

The  case  was  argued  at  the  preceding  term  of  this  court  upon 
printed  arguments  by  Mr.  Francis  Lee  Smith  for  the  appellants, 
and  Mr.  Saraan  for  the  appellees;  also  orally  by  Mr.  Phillip* 
for  the  appellees. 

The  difficulty  of  abbreviating  arguments  made  by  counsel 
upon  constitutional  points,  and  the  circumstance  that  both 
sides  of  the  question  of  jurisdiction  are  fully  presented  in  the 
opinion  of  the  court  and  in  the  dissenting  opinions  of  Mr. 
Justice  DANIEL  and  Mr.  Justice  CAMPBELL,  are  reasons 
why  the  Reporter  omits  sketches  of  the  arguments  of  counsel. 
It  will  be  perceived,  also,  that  Mr.  Justice  McLEAN  delivered 
a  separate  opinion,  although  concurring  in  the  judgment  of  the 
court 

Mr.  Justice  GBIER  delivered  the  opinion  of  the  court. 

The  only  question  presented  for  our  consideration  on  this 
appeal  is,  whether  the  court  below  had  jurisdiction. 

The  libel  purports  to  be  in  a  cause  of  collision,  civil  and 
maritime.  It  alleges  that  the  steamboat  Wetumpka,  a  vessel 
of  three  hundred  tons  burden,  was  on  a  voyage  from  New 
Orleans  to  the  city  of  Montgomery,  in  Alabama;  that  while 
ascending  the  Alabama  river,  she  was  run  into  and  sunk  by 
the  steamboat  Magnolia,  which  was  descending  the  same. 

The  answer  of  the  respondents,  among  other  things,  alleges 
"that  the  collision  took  place  far  above  tide-water,  on  the 
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Alabama  river,  in  the  county  of  Wilcox,  in  the  State  of  Ala- 
bama, and  therefore  not  within  the  jurisdiction  of  the  District 
Court  sitting  in  admiralty." 

This  plea  was  sustained  by  the  court,  and  the  libel  dismissed. 
The  record  does  not  disclose  the  reasons  on  which  this  judg- 
ment was  based.  It  is  presumed,  therefore,  to  be  founded  on 
the  facts  stated  in  the  plea,  viz : 

1.  That  the  collision  was  within  the  body  of  a  county. 

2.  That  it  was  above  tide-water. 

1.  The  Alabama  river  flows  through  the  State  of  Alabama. 
It  is  a  great  public  river,  navigable  from  the  sea  for  many  miles 
above  the  ebb  and  flow  of  the  tide.  Vessels  licensed  for  the 
coasting  trade,  and  those  engaged  in  foreign  commerce,  nass 
on  its  waters  to  ports  of  entry  within  the  State.  It  is  not,  like 
the  Mississippi,  a  boundary  between  coterminous  States.  Nei- 
ther is  it,  like  the  Penobscot,  (see  Veazie  v.  Moore,  14  How., 
568,)  made  subservient  to  the  internal  trade  of  the  State  by 
artificial  means  and  dams  constructed  at  its  mouth,  rendering 
it  inaccessible  to  sea-going  vessels.  It  differs  from  the  Hud- 
son, which  rises  in  and  passes  through  the  State  of  New  York, 
in  the  fact  that  it  is  navigable  for  ships  and  vessels  of  the  largest 
class  far  above  where  its  waters  are  affected  by  the  tide. 

Before  the  adoption  of  the  present  Constitution,  each  State, 
in  the  exercise  of  its  sovereign  power,  had  its  own  court  of 
admiralty,  having  jurisdiction  over  the  harbors,  creeks,  inlets, 
and  public  navigable  waters,  connected  with  the  sea.  This 
jurisdiction  was  exercised  not  only  over  rivers,  creeks,  and  in- 
lets, which  were  boundaries  to  or  passed  through  other  States, 
but  also  where  they  were  wholly  within  the  State.  Such  a 
distinction  was  unknown,  nor  (as  it  appears  from  the  decision 
of  this  court  in  the  case  of  "Waring  v.  Clark,  5  How.,  441)  had 
these  courts  been  driven  from  the  exercise  of  jurisdiction  over 
torts  committed  on  navigable  water  within  the  body  of  a  county, 
by  the  jealousy  of  the  common-law  courts. 

When,  therefore,  the  exercise,  of  admiralty  and  maritime 
jurisdiction  over  its  public  rivers,  ports,  and  havens,  was  sur- 
rendered by  each  State  to  the  Government  of  the  United  States, 
without  an  exception  as  to  subjects  or  places,  this  court  can- 
not interpolate  one  into  the  Constitution,  or  introduce  an  ar- 
bitrary distinction  which  has  no  foundation  in  reason  or  pre- 
cedent. 

The  objection  to  jurisdiction  stated  in  the  plea,  "that  the 
collision  was  within  the  county  of  Wilcox,  in  the  State  of  Ala- 
bama,1'  can  therefore  have  no  greater  force  or  effect  from  the 
fact  alleged  in  the  argument,  that  the  Alabama  river,  so  far  as 
it  is  navigable,  is  wholly  within  the  boundary  of  the  State. 
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It  amounts  only  to  a  renewal  of  the  old  contest  between 
courts  of  common  law  and  courts  of  admiralty,  as  to  their  ju- 
risdiction within  the  body  of  a  county.  This  question  has 
been  finally  adjudicated  in  this  court,  and  the  argument  ex- 
hausted, in  the  case  of  Waring  v.  Clark.  After  an  experience 
of  ten  years,  we  have  not  been  called  on  by  the  bar  to  review 
its  principles  as  founded  in  error,  nor  have  we  heard  of  any 
complaints  by  the  people  of  wrongs  suffered  on  account  of  its 
supposed  infringement  of  the  right  of  trial  by  jury.  So  far, 
therefore,  as  the  solution  of  the  question  now  before  us  is  af- 
fected by  the  fact  that  the  tort  was  committed  within  the  body 
of  a  county,  it  must  be  considered  as  finally  settled  by  the  de- 
cision in  that  case. 

2.  The  second  ground  of  objection  to  the  jurisdiction  of  the 
court  is  founded  on  the  fact,  that  though  the  collision  com- 
plained of  occurred  in  a  great  navigable  river,  it  was  on  a  part 
of  that  river  not  affected  by  the  flux  and  reflux  of  the*  tide,  but 
"far  above  it." 

This  objection,  also,  is  one  which  has  heretofore  been  con- 
sidered and  decided  by  this  court,  after  full  argument  and  much 
deliberation.  In  the  case  of  the  Genesee  Chief,  (12  How., 
444,)  we  have  decided,  that  though  in  England  the  flux  and 
reflux  of  the  tide  was  a  sound  and  reasonable  test  of  a  navi- 
gable river,  because  on  that  island  tide-water  and  navigable 
water  were  synonymous  terms,  yet  that  "there  is  certainly 
nothing  in  the  ebb  and  flow  of  the  tide  that  makes  the  waters 
peculiarly  suitable  for  admiralty  jurisdiction,  nor  anything  in 
the  absence  of  a  tide  that  renders  it  unfit.  If  it  is  a  public  nav- 
igable water  on  which  commerce  is  carried  on  between  differ- 
ent States  or  nations,  the  reason  for  the  jurisdiction  is  precisely 
the  same.  And  if  a  distinction  is  made  on  that  account,  it  is 
merely  arbitrary,  without  any  foundation  in  reason — and,  in- 
deed, contrary  to  it"  The  case  of  the  Thomas  Jefferson  (10 
Wheaton)  and  others,  which  had  hastily  adopted  this  arbitrary 
and  (in  this  country)  false  test  of  navigable  waters,  were  neces- 
sarily overruled. 

Since  the  decision  of  these  cases,  the  several  district  courts 
have  taken  jurisdiction  of  cases  of  collision  on  the  great  public 
navigable  rivers.  Some  of  these  cases  have  been  brought  to 
this  court  by  appeal,  and  in  no  instance  has  any  objection  been 
taken,  either  by  the  counsel  or  the  court,  to  the  jurisdiction, 
because  the  collision  was  within  the  body  of  a  county,  or  above 
the  tide.  (See  Fritzs.  Bull,  12  How.,  466  ;  Walsh  v.  Rogers, 
18  How.,  283 ;  The  Steamboat  New  World,  16  How.,  469 ;  Ure 
v.  Kauffman,  19  How.,  56 ;  New  York  and  Virginia  S.  B.  Co, 
v.  Calderwood,  19  How.,  245.) 
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Iu  our  opinion,  therefore,  neither  of  the  facts  alleged  in  the 
answer,  nor  both  of  them  taken  together,  will  constitute  a  suf- 
ficient exception  to  the  jurisdiction  of  the  District  Court 

It  is  due  however,  to  the  learned  counsel  who  has  presented 
the  argument  for  respondent  in  this  case,  to  say,  that  he  has 
not  attempted  to  impugn  the  decision  ot  this  court  in  the  case 
of  Waring  v.  Clark,  nor  to  question  the  sufficiency  of  the  reasons 
given  in  the  case  of  the  Genesee  Chief  for  overruling  the  case 
of  the  Thomas  Jefferson;  but  he  contends  that  the  case  of  the 
Genesee  Chief  decided  that  the  act  of  Congress  of  1845,  "  ex- 
tending the  jurisdiction  of  the  District  Court  to  certain  cases 
upon  the  lakes,"  &c,  was  not  only  constitutional,  but  also  that 
it  conferred  a  new  jurisdiction,  which  the  court  did  not  possess 
before ;  and  consequently,  as  that  act  was  confined  to  the  lakes, 
and  "to  vessels  of  twenty  or  more  tons  burden,  licensed  and 
employed  in  the  business  of  commerce  and  navigation  between 
ports  and  places  in  different  States  and  Territories,"  it  cannot 
authorize  the  District  Courts  in  assuming  jurisdiction  over 
waters  and  subjects  not  included  in  the  act,  and  more  especially 
where  the  navigable  portion  of  the  river  is  wholly  within  the 
boundary  of  a  single  State.  It  is  contended  also  that  the  case 
of  Fritz  v.  Bull,  and  those  which  follow  it,  sustaining  the  juris- 
diction of  the  court  of  admiralty  over  torts  on  the  Mississippi 
river,  cannot  be  reconciled  with  the  points  decided  in  the  for- 
mer case,  as  just  stated,  unless  on  the  hypothesis  that  the  act 
of  1845  be  construed  to  include  the  Mississippi  and  other  great 
rivers  of  the  West;  which  it  manifestly  does  not. 

But  it  never  has  been  asserted  by  this  court,  either  in  the 
case  of  Fritz  v.  Bull,  or  in  any  other  case,  that  the  admiralty 
jurisdiction  exercised  over  the  great  navigable  rivers  of  the  West 
was  claimed  under  the  act  of  1845,  or  by  virtue  of  anything 
therein  contained. 

The  Constitution,  in  defining  the  powers  of  the  courts  of  the 
United  States,  extends  them  to  "  all  cases  of  admiralty  and  mar- 
itime jurisdiction."  It  defines  how  much  of  the  judicial  power 
shall  be  exercised  by  the  Supreme  Court  only ;  and  it  was  left 
to  Congress  to  ordain  and  establish  other  courts,  and  to  fix  the 
boundary  and  extent  of  their  respective  jurisdictions.  Con- 
gress might  give  any  of  these  courts  the  whole  or  so  much  of 
the  admiralty  jurisdiction  as  it  saw  fit.  It  might  extend  their 
jurisdiction  over  all  navigable  waters,  and  all  ships  and  ves- 
sels thereon,  or  over  some  navigable  waters,  and  vessels  of  a 
certain  description  only.  Consequently,  as  Congress  had  never 
before  1845  conferred  admiralty  jurisdiction  over  the  Northern 
fresh-water  lakes  not  "navigable  from  the  sea,"  the  District 
Courts  could  not  assume  it  by  virtue  of  this  clause  in  the  Con- 
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etitution.  An  act  of  Congress  was  therefore  necessary  to  con- 
fer this  jurisdiction  on  those  waters,  and  was  completely  within 
the  constitutional  powers  of  Congress ;  unless,  by  some  un- 
bending law  of  nature,  fresh-water  lakes  and  rivers  are  neces- 
sarily within  the  category  of  those  that  are  not  "navigable," 
and  which,  consequently,  could  not  be  subjected  to  "  admiralty 
jurisdiction,"  any  more  than  canals  or  railroads. 

When  these  States  were  colonies,  and  for  a  long  time  after 
the  adoption  of  the  Constitution  of  the  United  States,  the 
shores  of  the  great  lakes  of  the  North,  above  and  beyond  the 
ocean  tides,  were  as  yet  almost  uninhabited,  except  by  savages. 
The  necessities  of  commerce  and  the  progress  of  steam  navi- 

Sation  had  not  as  yet  called  for  the  exercise  of  admiralty  juris- 
iction,  except  on  the  ocean  border  of  the  Atlantic  States. 

The  judiciary  act  of  1789,  in  defining  the  several  powers  of 
the  courts  established  by  it,  gives  to  the  District  Courts  of  the 
United  States  "  exclusive  original  cognizance  of  all  civil  cases 
of  admiralty  and  maritime  jurisdiction,  including  all  seizures, 
&c,  when  they  are  made  on  waters  which  are  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burden,  &c„  as  well  as 
upon  the  high  seas." 

So  long  as  the  commerce  of  the  country  was  centred  chiefly 
on  the  Eastern  Atlantic  ports,  where  the  fresh-water  rivers 
were  seldom  navigable  above  tide-water,  no  inconvenience 
arose  from  the  adoption  of  the  English  insular  test  of  "navi- 
gable waters."  Hence  it  was  followed  by  the  courts  without 
objection  or  inquiry. 

But  this  act  does  not  confine  admiralty  jurisdiction  to  tide- 
waters ;  and  if  the  flux  and  reflux  of  the  tide  be  abandoned,  as 
an  arbitrary  and  false  test  of  a  "navigable  river,"  it  required 
no  further  legislation  of  Congress  to  extend  it  to  the  Missis- 
sippi, Alabama,  and  other  great  rivers,  "navigable  from  the 
sea."  If  the  waters  over  which  this  jurisdiction  is  claimed 
be  within  this  category,  the  act  makes  no  distinction  between 
them.  It  is  not  confined  to  rivers  or  waters  which  bound 
coterminous  States,  such  as  the  Mississippi  and  Ohio,  or  to 
rivers  passing  through  more  than  one  State ;  nor  does  the  act 
distinguish  between  them  and  rivers  which  rise  in  and  pass 
through  one  State  only,  and  are  consequently  "infra  corpus 
comitatiis."  The  admiralty  jurisdiction  surrendered  by  the 
States  to  the  Union  had  no  such  bounds  as  exercised  by  them- 
selves, an4  is  clogged  with  no  such  conditions  in  its  surrender. 
The  interpolation  of  such  conditions  by  the  courts  would  ex- 
clude many  of  the* ports,  harbors,  creeks,  and  inlets,  most  fre- 
quented by  ships  and  commerce,  but  which  are  wholly  included 
within  the  boundaries  of  a  State  or  the  body  of  a  county. 
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It  seems  to  have  been  assumed,  in  the  argument  of  this  case, 
that  because  the  District  Courts  had  not  exercised  their  admi 
ralty  jurisdiction  above  tide-water  before  the  decision  of  this 
court  of  the  case  of  the  Genesee  Chief,  that  such  jurisdiction 
had  been  exercised  by  them  as  conferred  by  the  act  of  1845. 
It  is  upon  this  mistaken  hypothesis  that  any  difficulty  is  found 
in  reconciling  that  case  with  the  case  of  Fritz  v.  Bull,  which 
immediately  followed  it. 

The  act  of  1845  was  the  occasion  and  created  the  necessity 
for  this  court  to  review  their  former  decisions. 

It  might  be  considered  in  fact  as  a  declaratory  act  reversing 
the  decision  in  the  case  of  the  Thomas  Jefiersop.  We  could 
no  longer  evade  the  question  by  a  judicial  notice  of  an  occult 
tide  without  ebb  or  flow,  as  in  the  case  of  Peyroux  v.  Howard, 
(7  Pet.,  848.)  The  court  were  placed  in  the  position,  that  they 
must  either  declare,  the  act  of  Congress  void,  and  shock  the 
common  sense  of  the  people  by  declaring  the  lakes  not  to  be 
"navigable  waters,"  or  overrule  previous  decisions  which  had 
established  an  arbitrary  distinction,  which,  when  applied  to 
our  continent,  had  no  foundation  in  reason. 

In  conclusion,  we  repeat  what  we  then  said,  that  "courts  of 
admiralty  have  been  found  necessary  in  all  commercial  coun- 
tries, not  only  for  the  safety  and  convenience  of  commerce,  and 
a  speedy  decision  of  controversies  where  delay  would  be  ruin, 
but  also  to  administer  the  laws  of  nations  in  a  season  of  war, 
and  to  determine  the  validity  of  captures  and  questions  of 
prize  or  no  prize  in  a  judicial  proceeding.  And  it  would  be 
contrary  to  the  first  principles  on  which  this  Union  was 
formed,  to  confine  these  rights  to  the  States  bordering  on 
the  Atlantic,  and  to  the  tide-water  rivers  connected  with 
it,  and  to  deny  them  to  the  citizens  who  border  on  the 
lakes,  and  the  great  navigable  streams  of  the  Western  States. 
Certainly,  such  was  not  the  intent  of  the  trainers  of  the  Con- 
stitution; and  if  such  be  the  construction  finally  given  to  it 
by  this  court,  it  must  necessarily  produce  great  public  incon- 
venience, and  at  the  same  time  fail  to  accomplish  one  of  the 
great  objects  of  the  framers  of  the  Constitution ;  that  is,  per- 
fect equality  in  the  rights  and  privileges  of  the  citizens  of  the 
different  States,  not  only  in  the  laws  of  the  General-  Govern- 
ment, but  in  the  mode  of  administering  them.11 

The  decree  of  the  court  below,  dismissing  the  libel  for  want 
of  jurisdiction,  is  therefore  reversed,  and  it  is  ordered  that 
the  record  be  remitted,  with  directions  to  further  proceed  in 
the  case  as  to  law  and  justice  may  appertain. 

Mr.  Justice  McLEAN  delivered  a  separate  opinion,  and  Mr. 
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Justice  CATRON,  Mr.  Justice  DANIEL,  and  Mr.  Justice 
CAMPBELL,  dissented.  Mr.  Justice  CATRON  concurred 
with  Mr.  Justice  CAMPBELL  in  the  opinion  delivered  by 
him. 

Mr.  Justice  McLEAN: 

I  agree  to  the  decision  in  this  case;  but  as  I  wish  to  be  on 
one  or  two  points  somewhat  more  explicit  than  the  opinion 
of  the  court,  I  will  concisely  state  my  views. 

The  Constitution  declares  that  the  judicial  power  shall  ex- 
tend "to  all  cases  of  admiralty  and  maritime  jurisdiction." 
The  judiciary  act  of  1789  provides,  "that  the  District  Courts 
shall  have  exclusive  original  cognizance  of  all  civil  cases  of 
admiralty  and  maritime  jurisdiction." 

The  act  of  the  26th  Februarv,  1845,  is  entitled  "An  act  to 
extend  the  jurisdiction  of  the  District  Courts  to  certain  cases 
upon  the  lakes  and  navigable  waters  connecting  with  the 
same."  This  act  was  considered  by  Congress  as  extending, 
the  jurisdiction  -of  the  District  Court;  and  it  was  so,  very 
properly,  treated  by  the  court  in  the  case  of  the  Geijesee  Chief. 

In  the  opinion,  it  .was  said  this  act  was  not  passed  under  the 
commercial  power,  but  under  the  admiralty  and  maritime  ju- 
risdiction given  in  the  Constitution.  No  terms  could  be  more 
complete  than  those  used  in  the  Constitution  to  confer  this 
jurisdiction.  In  all  cases  of  admiralty  and  maritime  jurisdic- 
tion, such  suits  may  be  brought  in  the  District  Court. 

This  jurisdiction  was  limited  in  England  to  the  ebb  and  flow 
of  the  tide,  as  their  rivers  were  navigable  only  as  far  as  the 
tide  flowed.  And  as  in  this  country  the  rivers  falling  into  the 
Atlantic  were  not  navigable  above  tide-water,  the  same  rule 
was  applied.  And  when  the  question  of  jurisdiction  was  first 
raised  in  regard  to  our  Western  rivers,  the  same  rule  was 
adopted,  when  there  was  no  reason  for  its  restriction  to  tide*, 
water,  as  in  the  rivers  of  the  Atlantic.  And  this  shows  that 
the  mosfr learned  and  able  judges  may,  from  the  force  of  pre- 
cedent, apply  an  established  rule  where  the  reason  or  necessity 
on  which  it  was  founded  fails. 

In  England  and  in  the  Atlantic  States,  the  ebb  and  flow  of 
the  tide  marked  the  extent  of  the  navigableness  of  rivers.  But 
the  navigability  of  our  Western  rivers  in  no  instance  depends 
upon  the  tide. 

By  the  civil  law,  the  maritime  system  extends  over  all  navi- 
gable waters.  The  admiralty  and  maritime  jurisdiction,  like 
fiie  common-law  or  chancery  jurisdiction,  embraces  a  sys- 
tem of  procedure  known  and  established  for  ages.  It  may  be 
called  a  system  of  regulations  embodied  and  matured  by  the 
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moat  enlightened  and  commercial  nations  of  the  world.  Its 
origin  may  be  traced  to  the  regulations  of  "Wlsbuy,  of  the 
Hanse  Towns,  the  laws  of  Oleron,  the  ordinances  ot  France, 
and  the  usages  of  other  commercial  countries,  including  the 
English  admiralty. 

B  is,  in  fact,  a  regulation  of  commerce,  as  it  comprehends 
the  duties  and  powers  of  masters  of  vessels,  the  maritime  liens 
of  seamen,  of  those  who  furnish  supplies  to  vessels,'  make  ad- 
vances, &c,  and,  in  short,  the  knowledge  and  conduct  .required 
of  pilots,  seamen,  masters,  and  everything  pertaining  to  the 
sailing  and  management  of  a  ship.  As  the  terms  import,  these 
regulations  apply  to  the  water,  and  not  to  the  land,  and  are 
commensurate  with  the  jurisdiction  conferred. 

By  the  Constitution,  "  Congress  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes."  The  provision,  "among  the  several 
States,"  limits  the  power  of  Congress  in  the  regulation  of  com- 
merce to  two  or  more  States;  consequently,  a  State  has  power 
to  regulate  a  commerce  exclusively  within  its  own  limits;  but 
beyond  such  limits  the  regulation  belongs  to  Congress.  The 
admiralty  and  maritime  jurisdiction  is  essentially  a  commercial 
power,  and  it  is  necessarily  limited  to  the  exercise  of  that 
power  by  Congress. 

Every  vovage  of  a  vessel  between  two  or  more  States  is 
subject  to  the  admiralty  jurisdiction,  and  not  to  any  State  reg- 
ulation. A  denial  of  this  doctrine  is  a  subversion  of  the  com- 
mercial power  of  Congress,  and  throws  us  on  the  Confedera- 
tion. It  also  subverts  the  admiralty  and  maritime  jurisdiction 
of  the  Federal  courts,  given  explicitly  in  the  Constitution  and 
in  the  judiciary  act  of  1789. 

In  this  case,  the  steamboat  Wetumpka  was  engaged  in  a 
commerce  between  New  Orleans,  in  Louisiana,  and  Mont- 

S ornery,  in  Alabama.  The  Magnolia  was  running  between 
fobile  and  Montgomery,  in  the  State  of  Alabama.  The  We- 
tumpka,  within  the  State  of  Alabama,  was  as  much  under  the 
Federal  jurisdiction  as  it  was  in  the  State  of  Louisiana.  No 
one  will  contend  that  one.  State  may  regulate  the  commerce 
of  another;  nor  can  it  be  maintained  that  the  power  to  regu- 
late the  commerce  of  the  Wetumpka  in  this  case  was  in  eitner 
State.  It  was  a  commerce  between  the  two  States,  which 
comes  within  the  definition  of  commerce  expressly  given  to 
Congress.  While  thus  protected  and  regulated  by  the  power 
of  Congress,  the  "Wetumpka  was  run  into  Dy  the  Magnolia,  and 
sunk,  in  the  Alabama  river;  and  it  is  earnestly  contended  that 
the  admiralty  can  jjive  no  remedy  for  this  aggravated  trespass. 
Since  the  decision  in  the  case  of  the  Genesee  Chief  by  seven 
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i'udges,  only  one  dissenting  the  admiralty  jurisdiction  has 
een  constantly  applied  on  all  our  lakes  and  rivers  of  the  North ; 
and  some  of  the  cases  have  been  reviewed  in  this  court  with* 
out  objection.  JThe  navigators  of  the  Alabama  river  must 
have  been  more  prudent  and  skilful  than  those  of  the  North, 
or  their  voyages  were  less  frequent,  if  the  above  collision  is 
the  first  that  has  occurred  on  the  Alabama  river. 

It  is  true,  the  Magnolia  was  engaged  in  a  commerce  strictly 
within  the  State ;  but  this  does  not  exonerate  her,  as  the  trea- 

Eass  was  on  a  vessel  protected  by  the  admiralty  law.  Cases 
ave  frequently  occurred  on  the  Ohio  and  Mississippi  rivers, 
where  steamboats,  having  run  down  and  sunk  flat-boats, 
were  held  responsible  for  the  injury  in  the  admiralty.  And  if 
a  steamer  is  liable  in  such  cases,  a  remedy  for  an  injury  done 
to  it  cannot  be  withheld  in  the  same  court. 

In  the  Genesee  Chief  case,  (12  How.,  443,)  this  court  held ; 
"The  admiralty  jurisdiction  granted  to  the  District  Courts  of 
the  United  States  under  the  Constitution  extends  to  the  navi- 

Sble  rivers  and  lakes  of  the  United  States,  without  regard  to 
e  ebb  and  flow  of  the  tides  of  the  ocean."  It  is  difficult  to 
i)erceive  how  this  language  could  have  been  mistaken,  as  al- 
eged  by  the  counsel  in  argument.  All  the  lakes  and  all  the 
navigable  rivers  in  the  Union  are  declared  to  be  subject  to  this 
jurisdiction  without  reference  to  the  tide,  and  it  overrules  all 
previous  decisions  on  that  subject. 

It  was  said  in  that  case  the  act  of  1845  extended  the  juris- 
diction of  the  admiralty ;  and  this  was  so,  as  by  the  act  of  178ft 
it  was  limited  to  rivers  navigable  from  the  sea  by  vessels  of  ten 
tons  burden  and  upwards. 

It  is  alleged  that  the  assumption  of  this  jurisdiction  will  ab- 
sorb matters  of  controversy  and  the  punishment  of  offences 
and  misdemeanors  now  cognizable  in  the  courts  of  the  State, 
without  the  trial  by  jury,  and  before  a  foreign  tribunal,  con- 
trary to  the  wishes  and  interests  of  a  State. 
^  Trie  admiralty  and  maritime  jurisdiction  has  been  in  opera- 
tion on  all  the  navigable  rivers  of  our  Atlantic  coast  since  the 
organization  of  the  Government,  and  its  exercise  has  not  been 
found  dangerous  or  inconvenient.  Experience  is  a  better  rule 
of  judgment  than  theory.  If  this  jurisdiction  has  been  found 
salutary  in  that  part  of  our  country  which  is  most  commercial, 
it  cannot  be  injurious  or  dangerous  in  those  parts  which  are 
less  commercial. 

The  Federal  courts  have  no  cognizance  of  common-law  of- 
fences, on  the  land  or  on  the  water.    Jurisdiction  has  been 
conferred  on  them  of  common  law  and  chancery  in  specified 
cases,  in  every  State  and  Territory  of  the  Union ;  but  lam  not 
voi*  xx.  20 
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aware  that  this  has  been  considered  a  foreign  jurisdiction,  or 
one  that  has  been  dangerous  to  the  people  of  any  State.  Oc- 
casional conflicts  of  jurisdiction  have  arisen  between  this  tri- 
bunal and  the  State  courts,  to  preserve  the  rights  guarantied 
by  the  Federal  Constitution;  but  this  became  necessary  in 
maintenance  of  the  fundamental  law  of  the  Union.  And  if 
Congress  should  deem  it  necessary  for  the  regulation  of  our 
internal  commerce,  amounting  to  more  than  ten  hundred  mil- 
lions of  dollars  annually,  to  enact  laws  for  its  protection,  they 
will  no  doubt  be  as  mindful  of  the  rights  of  the  States  as  of 
those  who,  by  their  enterprise  and  wealth,  carry  on  the  com- 
merce of  the  country. 

Every  one  knows  how  strenuously  the  admiralty  jurisdiction 
was  resisted  in  England  by  the  common-law  lawyers,  headed 
by  Coke.  The  contest  lasted  for  two  centuries.  The  admi- 
ralty civilians  contended  that  the  statutes  of  Richard  II  and  2 
H.  iV  did  not  curtail  the  ancient  jurisdiction  of  the  admiralty 
over  torts  and  injuries  upon  the  high  seas,  and  in  ports  within 
the  ebb  and  flow  of  the  tide,  which  was  shown  by  an  exposi- 
tion of  the  ancient  cases,  as  was  opposed  by  the  common-law 
courts;  but  they  continued  the  contest  until  they  acquired  a 
concurrent  jurisdiction  over  all  maritime  causes,  except  prize. 
The  vice-admiralty  courts  in  this  country,  under  the  colonial 
Government,  exercised  jurisdiction  over  all  maritime  contracts, 
and  over  torts  and  injuries,  as  well  in  ports  as  upon  the  high 
seas,  and  this  was  the  jurisdiction  conferred  on  our  courts  by 
the  Constitution. 

But  it  was  not  until  a  late  period  that  the  jurisdiction  of  the 
admiralty  in  England  was  settled  bjr  the  statute  of  8  and  4  Vic- 
toria, c.  67,  passed  in  1840.  This  is  entitled  "An  act  to  im- 
prove the  practice  and  extend  the  jurisdiction  of  the  High  Court 
of  Admiralty  in  England."  And  it  is  gratifying  to  the  bar  and 
bench  of  this  country  to  know,  that  the  above  statute  has 
placed  the  English  admiralty  substantially  on  the  same  footing 
that  it  is  maintained  in  this  country.  To  this  remark  it  is  be- 
lieved there  are  but  two  or  three  exceptions.  Insurance,  ran- 
som, and  surveys,  are  believed  to  constitute  the  only  excep- 
tions. The  flow  of  the  tide,  as  before  remarked,  is  used  to 
designate  the  navigableness  of  their  rivers.  Whether  an  in- 
surance is  within  the  admiralty,  has  not  been  considered  by 
this  court.  It  is  singular,  that  while  the  English  admiralty,  by 
its  extension,  has  been  placed  substantially  upon  the  same 
basis  as  our  own,  ours  should  be  denounced  as  naving  a  dan- 

Serous  tendency  upon  our  interests  and  institutions,  and  a 
esire  expressed  to  abandon  the  enlightened  rules  of  the  civil 
law,  and  follow  the  misconstrued  statutes  of  Richard  II. 
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Antiquity  has  its  charms,  as  it  is  rarely  found  in  the  com- 
mon walks  of  professional  life ;  but  it  may  be  doubted  whether 
wisdom  is  not  more  frequently  found  in  experience  and  the 
gradual  progress  of  human  affairs;  and  this  is  especially  the 
case  in  all  systems  of  jurisprudence  which  are  matured  by  the 
progress  of  human  knowledge.  Whether  it  be  common,  chan- 
cery, or  admiralty  law,  we  should  be  more  instructed  by  study- 
ing its  present  adaptations  to  human  concerns,  than  to  trace  it 
back  to  its  beginnings.  Every  one  is  more  interested  and  de- 
lighted to  look  upon  the  majestic  and  flowing  river,  than  by 
following  its  current  upwards  until  it  becomes  lost  in  its  moun- 
tain rivulets. 

Mr.  Justice  DANIEL  dissenting: 

Against  the  opinion  of  the  court  in  this  cause,  and  the  doc- 
trines assumed  in  its  support  I  feel  constrained  solemnly  to 
protest. 

If  in  the  results  which  have  heretofore  attended  repeated 
efforts  on  my  part  to  assert  what  are  regarded  both  as  the 
sacred  authority  of  the  Constitution  and  the  venerable  dictates 
of  the  law  were  to  be  sought  the  incentive  to  this  remon- 
strance, this  act  might  appear  to  be  without  motive;  for  it 
cannot  be  denied  that  to  earnest  and  successive  remonstrances 
have  succeeded  still  wider  departures  from  restrictions  previ- 
ously recognised,  until  in  the* case  before  us  every  limit  upon 
power,  save  those  which  judicial  discretion  or  the  propensity 
of  the  court  may  think  proper  to  impose,  is  now  cast  aside. 
But  it  is  felt  that  in  the  discharge  of  official  obligation  there 
may^  be  motives  much  higher  than  either  the  prospect  or  the 
attainment'  of  success  can  supply;  and  it  may  be  accepted 
as  a  moral  axiom,  that  he  who,  under  convictions  of  duty, 
cannot  steadily  oppose  his  exertions,  though  feeble  and  un- 
aided, to  the  march  of  power,  when  believed  to  be  wrongful, 
however  overshadowing  it  may  appear,  must  be  an  unsafe  de- 
positary of  either  publfc  or  private  confidence.  My  convictions 
pledge  me  to  an  unyielding  condemnation  of  pretensions  once 
denominated,  by  a  distinguished  member  of  this  court,  "the 
silent  and  stealing  progressuof  the  admiralty  in  acquiring  ju- 
risdiction to  whicn  it  has  no  pretensions;"  and  still  more  in- 
flexibly of  the  fearful  and  tremendous  assumptions  of  power 
now  openly  proclaimed  for  tribunals  pronounced  by  the  vener- ' 
able  Hale,  by  Coke,  and  byBlackstone,  and  by  the  authorities 
avouched  for  their  opinions,  to  have  been  merely  tolerated  by, 
and  always  subordinate  to,  the  authority  of  the  common  law — 
an  usurpation  licensed  to  overturn  the  most  inveterate  princi- 
ples of  that  law;  licensed  in  its  exercise  to  invade  the  jurisdio- 
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tion  of  sovereign  communities,  and  to  defy  and  abrogate  the 
most  vita]  immunities  of  their  social  or  political  organization. 
I  cannot,  without  a  sense  of  delinquency,  omit  any  occasion 
of  protesting  against  what  to  my  mind  is  an  abuse  of  the  great- 
est magnitude,  and  one  which,  hopeless  as  at  present  the  pros- 
pect of  remedy  may  appear,  it  would  seem  could  require 
nothing  but  attention  to  its  character  and  tendencies  to  insure 
a  corrective.  It  must  of  necessity  be  resisted  in  practice,  as 
wholly  irreconcilable  with  every  guarantee  of  the  rights  of 

Serson  or  property,  or  with  the  power  of  internal  police  in  the 
tates. 

Having,  in  cases  formerly  before  this  court,  (vid.  6  How.,  p. 
895  et  seq.,  New  Jersey  Steam  Navigation  Company  v.  Mer- 
chants' Bank;  10  How.,p.  607,  Newton  v.  Stebbins;  12 How., 
465,  Genesee  Chief  v.  Fitzhugh;  18  How.,  p.  269,  Ward  v. 
Peck;)  traced  with  some  care  the  origin  of  the  admiralty  juris- 
diction in  England,  and  the  modes  and  limits  to  which  that 
jurisdiction  was  there  subjected,  no  farther  reference  will  here 
be  made  to  the  authorities  by  which  that  investigation  has 
been  guided,  than  is  necessary  to  illustrate  the  origin  and  ex- 
tent ot  the  like  jurisdiction  as  appertaining  to  the  tribunals  of 
the  United  States.  Amongst  the  novelties  which  are  daily 
brought  to  notice,  it  would  not  awaken  very  great  surprise  to 
hear  it  contended,  in  the  support  of  a  favorite  theory  or  posi- 
sion,  that  the  admiralty  courts  of  England  were  not  governed 
bv  the  laws  and  ordinances  of  that  country,  or  in  effect  that 
England  did  not  govern  herself;  but  has  been,  and  still  is, 
controlled  by  some  foreign  or  extraneous  authority.  Some- 
thing not  unlike  this  strange  idea  has,  on  more  than  one  oc- 
casion, been  intimated;  and  with  respect  to  her  colonies, 
strictly  subordinate  as  they  are  known  to  have  ever  been  in 

Eolitical  and  legislative  power  to  the  mother  country,  it  has  been 
roadly  asserted  that  these  have  been  released  from  the  restric- 
tions upon  the  admiralty  in  the  mother  country,  whilst  this 
emancipation  is  coupled  with  the  incongruous  position  that 
they  (and  the  United  States,  as  once  forming  a  portion  of  those 
colonies)  are  more  or  less  subject  to  the  admiralty  regulations 
of  every  petty  community  in  the  world.  lam  constrained  to 
repel  such  an  argument,  if  argument  it  can  be  called,  as  con- 
sonant neither  with  reason  nor  historical  accuracy.  The  only 
known  difference  between  the  administration  in  admiralty 
courts  in  the  mother  country  and  in  her  American  colonies, 
was  created  by  express  statute,  with  reference  to  the  revenue; 
was  limited  to  the  single  regulation  prescribed  by  the  statute; 
and  has,  by  every  writer  upon  the  subject!  been  treated  as  a 
special  direction,  applicable  solely  to  the  matter  of  which  it 
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treated,  and' as  neither  entering  into,  nor  deducible  from,  any 
regular  and  constitutional  attribute  of  the  admiralty  jurisdic- 
tion. It  was  an  exception,  an  anomaly,  and  in  its  nature  and 
operation  was  unique  and  solitary.  Of  the  same  character, 
precisely,  is  the  provision  of  the  eleventh  section  of  the  judi- 
ciary act  of  1789,  which  invests  the  District  Courts  with  juris- 
diction in  cases  of  seizure  under  the  laws  of  imposts  of  the 
United  States.  This  provision  confers,  in  the  first  place,  in 
general  terms,  without  limitation,  on  the  District  Courts,  ad- 
miralty and  maritime  jurisdiction.  So  far,  then,  as  it  was  the 
purpose  to  constitute  these  tribunals  courts  of  admiralty,  the 
jurisdiction  conferred  by  the  language  of  the  act  just  quoted 
was  complete.  The  District  Courts  were  thereby  created  courts 
of  admiralty  to  all  intents  and  purposes ;  but  the  section  goes 
on  to  add  to  the  powers  of  the  District  Courts,  the  cognizance 
of  other  subjects  not  regularly  appertaining  to  the  jurisdiction 
of  the  admiralty,  viz:  of seizures  under  the  laws  of  imposts;  sub- 
jects belonging  to  a  class  which  was  in  England  peculiarly 
cognizable  in  the  court  of  exchequer,  and  under  the  authority 
and  process  of  the  common  law. 

The  conclusion,  then,  from  the  eleventh  section  of  the  judi- 
ciaiy  act,  is  inevitably  this :  that  the  power  thereby  vested  with 
respect  to  seizures,  is  not  an  admiralty  power — was  never  con- 
ferred by  the  investment  of  admiralty  power  in  accordance  with 
the  Constitution;  but  is  in  its  character  distinct  therefrom, 
and  is  peculiar  and  limited  in  its  extent.  Such  appears  to  have 
been  the  opinion  of  two  distinguished  commentators  upon  the 
admiralty  jurisdiction  of  the  courts  of  the  United  States,  Chan- 
cellor Kent  and  Mr.  Dane ;  the  former  of  whom,  in  the  1st  vol. 
of  his  Commentaries,  p.  876,  holds  this  language:  "Congress 
had  a  right,  in  their  discretion,  to  make  all  seizures  and  forfeit- 
ures cognizable  in  the  District  Courts;  but  it  may  be  a  ques- 
tion whither  they  had  any  right  to  declare  them  to  be  cases 
of  admiralty  jurisdiction,  if  they  were  not  so  by  the  law*  of  the 
land  when  the  Constitution  was  made.  The  Constitution  se- 
cures to  the  citizen  trial  by  jury  in  all  criminal  prosecutions, 
and  in  all  civil  suits  at  common  law  where  the  value  in  con- 
troversy exceeds  twenty  dollars.  These  prosecutions  for  for- 
feitures of  large  and  valuable  portions  of  property,  under  the 
revenue  laws,  are  highly  penal  in  their  consequences ;  and  the 
Government  and  its  officers  are  always  parties,  and  deeply  con- 
cerned in  the  conviction  and  forfeiture.  And  if,  by  act  of 
Congress  or  by  judicial  decisions,  the  prosecution  can  be  turned 
over  to  the  admiralty  side  of  the  District  Court,  as  being  nei- 
ther a  criminal  prosecution  nor  a  suit  at  common  taw,  the  trial 
of  the  cause  is  then  transferred  from  a  jury  of  the  country  to 
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the  breast  of  a  single  judge.  It  is  probable,  however,  that  the. 
judiciary  act  did  not  intend  to  do  more  than  to  declare  the  ju- 
risdiction of  the  District  Courts  over  these  cases;  and  that  all 
the  prosecutions  for  penalties  and  forfeitures  upon  seizures  un- 
der laws  of  imposts,  navigation,  and  trade,  were  not  to  be  con- 
sidered of  admiralty  jurisdiction  when  the  case  admitted  of  a 
prosecution  at  common  law ;  for  the  act  saves  to  suitors  in  all 
cases  the  right  to  a  common-law  remedy,  where  the  common 
law  was  competent  to  give  it    We  have  seen  that  it  is  com- 

E stent  to  give  it;  because,  under  the  vigorous  system  of  the 
nglish  law,  such  prosecutions  in  rem  are  in  the  exchequer, 
according  to  the  course  of  the  common  law;  and  it  may  be 
doubted  whether  the  case  of  La  Vengeance,  on  which  all  sub- 
sequent decisions  of  the  Supreme  Court  have  rested,  was  suffi- 
ciently considered.  The  vice-admiralty  courts  in  this  country 
when  we.  were  colonies,  and  also  in  the  West  Indies,  obtained 
jurisdiction  in  revenue  causes  to  an  extent  totally  unknown  to 
the  jurisdiction  of  the  English  admiralty,  and  with  powers  as 
enlarged  as  those  claimed  at  the  present  day.  But  this  exten- 
sion, by  statute,  of  the  jurisdiction  of  the  American  vice-admi* 
ralty  courts  beyond  their  ancient  limits  to  revenue  cases  and 
penalties,  was  much  discussed  and  complained  of  at  the  com- 
mehcement  of  the  Revolution."  Judge  Conkling  also,  in  his 
Treatise  on  the  Admiralty,  vol.  2,  p.  391,  says:  "In  England, 
all  revenue  seizures  are  cognizable  exclusively  in  the  exchequer; 
and  such  of  them  as  are  cognizable  on  the  admiralty  side  of 
the  District  Courts  of  the  United  States  are  made  so  only  by 
force  of  a  legislative  act" 

From  the  above  exposition  of  the  jurisdiction  of  the  vice* 
admiralty  courts  in  the  British  colonies,  it-is  manifest  that 
neither  by  custom  nor  practice,  nor  by  positive  enactment,  has 
there  ever  been  created  in  those  courts  any  power  or  jurisdic- 
tion appertaining  to  their  character  and  constitution  strictly  as 
courts  of  admiralty,  which  they  did  not  derive  regularly  by  their 
commission  from  the  Lord  High  Admiral.  Brown,  in  his  Civil 
and  Admiralty  Law,  vol.  2,  p.  490,  says  of  these  courts,  "that 
all  ]>owers  of  the  vice-admiraltycourts  within  His  Majesty's 
dominions  are  derived  from  the  High  Admiral,  or  the  Commis- 
sioners of  Admiralty  in  England,  as  inherent  and  incident  to 
that  office.  Accordingly,  by  virtue  of  their  commission,  the 
Lords  of  the  Admiralty  are  authorized  to  erect  vice-admiralty 
courts  in  North  America,  the  West  Indies,  and  the  settlements 
of  the  East  India  Company;  and  in  case  any  person  be  ag- 
grieved by  sentence,  or  interlocutory  decree  having  the  force 
of  a  sentence,  he  may  appeal  to  the  High  CouH  of  Admiralty." 
So,  too,  Blackstone,  vol.  3,  p.  68,  says:   ''Appeals  from  the 
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vice-admiralty  courts  in  America,  and  our  other  plantations  and 
settlements,  may  be  brought  before  the  courts  of  admiralty  in 
England,  as  being  a  branch  of  the  Admiral's  jurisdiction." 

It  may  here  be  pertinently  asked,  how,  with  this  exposition 
of  the  law,  can  be  reconciled  the  assertion  that  at  the  time  of 
the  American  Revolution,  and  down  to  the  adoption  of  the 
Constitution  of  the  United  States,  there  were  vested  in  the 
colonial  courts  of  England,  and  were  appropriate  to  them  as 
courts  of  admiralty,  powers  which  never  were  vested  in  their 
Bupenor,  by  whom  they  were  created,  and  by  whom  they  were 
to  be  supervised  and.xjontrolled  ?  With  perfect  respect,  it  would 
seem  to  imply  an  incongruity,  if  not  an  absurdity,  to  ascribe  to 
any  tribunal  an  appellate  or  revisory  power  with  reference 
to  matters  beyond  its  legitimate  jurisdiction,  and  which  con- 
fessedly belonged  to  a  different  authority.  Yet  is  this  asser- 
tion of  jurisdiction  in  admiralty  in  the  colonial  courts  beyond 
that  of  their  creator  and  superior,  constantly  renewed  arguendo, 
whilst,  in  reply  to  repeated  challenges  of  authority  by  which 
the  assumption  may  be  sustained,  not  one  adjudication  in  point 
has  been  adduced.  Again,  it  may  be  asked  whether,  hi  the 
history  of  jurisprudence,  another  instance  can  be  found  in 
which  it  is  alleged  that  a  system,  a  corpus  juris,  has  grown  up 
and  been  established,  and  yet  not  an  ingredient,  not  a  frag- 
ment of  any  such  system  can  be  discovered?  But  there  have 
been  decisions  which  were  made  in  this  country — decisions 
cotemporaneous  with  the  event  of  the  separation  from  the 
mother  country;  but  these  decisions,  respectable  for  their  learn- 
ing and  ability,  so  far  from  sustaining  the  obiter  assertion  above 
mentioned,  divest  it  of  even  plausibility;  for  they  affirm  and 
maintain  a  complete  conformity  and  subordination  of  the  ad- 
miralty jurisdiction  in  the  colonies,  to  that  which  had  prevailed 
in  England  from  the  time  of  the  statutes  of  Richard,  and  from 
the  days  of  Owen,  Brownlow,  Hobart,  Fortescue,  and  Coke. 
I  refer  to  the  case  of  Clinton  v.  The  Brig  Hannah,  decided  by 
Judge  Hoplrinson,  of  Pennsylvania,  in  1781,  and  the  case  of 
Shrewsbury  v.  The  Sloop  Two  Friends,  decided  by  Judge  Bee, 
of  South  Carolina,  in  1786.  And,  indeed,  the  phrase  "admi- 
ralty jurisdiction,"  except  in  the  acceptation  received  by  us 
from  the  English  courts,  is  without  intelligible  or  definite 
meaning,  for  under  no  other  system  of  jurisprudence  is  the 
law  of  the  marine  known  to  be  administered  under  the  same 
organization. 

Xet  us  now  take  a  view  of  the  claims  advanced  for  the  ad- 
miralty power,  in  its  constant  attempts  at  encroachment  upon 
the  principles  anc[  genius  of  the  common  law,  and  of  our  repub- 
lican and  peculiar  institutions,  at  least  from  the  decision  in  the 
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$ase  of  the  Thomas  Jefferson,  in  the  10th  of  Wheaton,  p.  428, 
to  that  of  the  Genesee  Chief  v.  Fitzhugh,  in  the  12th  of  How- 
ard, 443,  inclusive;  this  last  a  case,  to  my  apprehension,  more 
remarkable  and  more  startling  as  an  assumption  of  judicial 
power  than  any  which  the  judicial  history  of  the  country  has 
hitherto  disclosed,  prior  to  the  case  now  under  consideration. 
By  the  statute  of  13th  Richard  HE,  cap.  15th,  it  is  enacted, 
that  "the  Admirals  and  their  deputies  shall  meddle  with  noth- 
ing done  within  the  realm,  but  onlv  with  things  done  up6n  the 
sea;99  and  by  the  15th  of  Richard  II,  cap.  3d,  "that  in  all  con- 
tracts, pleas,  and  quarrels,  and  other  things  done  within  the 
bodies  of  counties,  by  land  or  water,  the  Admiral  shall  have  no 
cognizance,  but  they  shall  be  tried  by  the  law  of  the  land." 
The  language  of  these  provisions  is  truly  remarkable.  By  that 
of  the  first  is  denounced  the  exclusion,  utterly,  of  the  Admiral's 
power  from  the  entire  realm;  by  that  of  the  second,  is  as  ex- 
plicitly denied  to  him  all  cognizance  of  things  done  in  the  bodies 
of  the  counties,  either  by  land  or  by  water.  And  the  statute  of 
Henry  IV,  cap.  11,  by  way  of  insuring  a  sanction  of  these 
excisions,  provides,  "that  he  who  finds  himself  aggrieved 
against  the  form  of  the  statutes  of  Richard,  shall  have  his  ac- 
tion grounded  upon  the  case  against  him  who  so  pursues  in  the 
admiralty,  and  recover  double  damages."  Lora  Hale,  in  his 
History  of -the  Common  Law,  speaking  of  the  court  of  admiralty, 
says,  (p.  51:)  "This^court  is  not  bottomed  or  founded  upon 
the  authority  of  the  civil  law,  but  hath  both  its  powers  and 
jurisdiction  by  the  law  and  custom  of  the  realm  in  such  mat- 
ters as  are  proper  for  its  cognizance."  And  again,  in  an  enu- 
meration of  matters  not  within  the  cognizance  of  the  admiralty, 
he  continues :  "  So  also  of  damages  in  navigable  rivers  within  the 
bodies  of  counties,  things  done  upon  the  shore  at  low-water  mark, 
wreck  of  the  sea,  &c;  these  things  belong  not  to  the  Admiral's 
jurisdiction."  And  the  cause,  the  only  cause  assigned  as  the 
foundation  of  that  jurisdiction,  is  the  peculiar  locality  of  each 
instance,  viz :  its  being  neither  within  the  body  of  any  county 
or  vicinage,  nor  infra  fauces  terrce,  so  that  the  venue  or  pays  can 
be  summoned  for  its  trial.  No  one  pretends  to  doubt  that  thus 
stood  the  admiralty  law  of  the  realm  of  England  at  the  period 
of  separation  from  the  American  colonies,  and  perhaps  in  the 
particulars  above  mentioned  it  may  remain  the  unchanged  law 
of  that  country  to  the  present  moment,  as  it  is  a  fact  recorded 
in  history,  that  for  a  departure  from  that  law,  one  of  the  most 
learned  and  brilliant  of  her  admiralty  judges  (Sir  William 
Scott,  afterwards  Lord  Stowell)  was  condemned  in  a  very 
heavy  verdict.  Such,  I  say,  was  the  law  of  the  realm  of  Eng- 
land, and  I  think  that  the  fillacy  or  pretence  of  any  change  in 
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the  admiralty  law  proper  of  that  realm,  in  its  application  to  the 
colonies,  has  been  clearly  demonstrated. 

The  admiralty  law  of  England,  according  to  every  accurate 
test,  was  the  admiralty  law  of  the  United  States  at  the  period 
of  the  adoption  of  the  Constitution.    It  is  pertinent  in  this 

Elace  to  remark,  that  the  jurisdiction  of  the  admiralty  having 
een,  both  by  the  common  law  and  by  the  language  of  the 
statutes  of  Richard  II  and  Henry  IV,  excluded  not  only  from 
the  body  of  the  counties,  both  on  the  land  and  on  the  water, 
and  even  from  the  realm,  it  followed,  ex  consequent?,  that  the 
locality  of  that  jurisdiction  was  (and  necessarily  so)  within  the 
ebb  and  flow  of  the  tide.  Heoce,  it  is  more  than  probable, 
arose  the  adoption  and  use  of  the  phrase  as  a  portion  of  the 
description  of  the  locus  of  that  jurisdiction,  viz :  that  it  was 
maritime,  i.  e.,  connected  with  or  was  upon  the  sea,  and  was 
neither  upon  the  land  nor  within  the  fauces  terroe,  nor  upon  any 
navigable  water  within  a  county,  and  was  within  the  ebb  and 
flow  of  the  tide. 

Under  such  a  state  of  the  admiralty  law,  conceded  to  be  the 
law  of  England,  and  as  I  contend,  the  law  of  the  United  States, 
came  before  this  court  for  decision  the  case  of  the  Thomas  Jeffer- 
son, in  the  10th  of  Wheaton,  p.  428.  In  this  case,  not  a  single 
ingredient  required  by  the  English  cases  to  give  jurisdiction 
existed.  It  could  by  no  possibility  or  by  any  propriety  of  lan- 
guage be  styled  maritime,  as  every  fact  it  presented  occurred 
at  the  distance  of  a  thousand  miles  from  the  ocean,  and  it  could 
not  be  shown  that  there  ever  existed  a  tide  in  the  water-course 
on  which  the  occurrences  that  produced  the  suit  originated. 
Set,  in  the  absence  of  these  essential  ingredients  of  admiralty 
jurisdiction,  the  court,  with  that  greed  for  power  by  which 
courts  are  so  often  impelled  beyond  the  line  of  strict  propriety, 
makes  a  query,  whether,  under  the  show  of  regulating  commerce, 
Congress  might  not  assert  a  distinctive  and  original  authority, 
viz:  the  power  of  the  admiralty.  The  courtj  however,  felt 
itself  constrained  to  concede  the  necessity  of  a  locality  within 
the  ebb  and  flow  of  the  tide,  and  for  the  want  of  that  requisite 
to  deny  the  jurisdiction. 

In  the  case  of  Peroux  v.  Howard,  7  Pet,  524,  the  necessity 
.for  the  ebb  and  flow  of  the  tide  to  give  jurisdiction  is  eaually 
conceded ;  but  the  court,  in  order  to  maintain  its  power,  deems 
itself  authorized  to  appeal  virtute  officii,  not  to  the  attraction  of 
the  moon,  the  received  philosophic  explanation  of  this  phe- 
nomenon, but  to  the  current  of  the  Mississippi,  which,  in  pre- 
cipitating itself  upon  the  waters  of  the  Gtmt,  occasions,  they 
say,  by  conflict  with  the  latter,  Borne  changes  in  the  rise  and 
fell  of  the  river  at  New  Orleans.    This  judicial  theory  of  the 
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tides  possesses  at  least  the  characteristic  of  novelty.  Whether 
it  will  be  accepted,  and  And  a  place  in  the  annals  of  scientific 
discovery,  may  admit  of  some  doubt 

Next  follows  in  order  of  time  the  case  of  the  Steamboat 
New  Orleans  v.  Phoebus  et  al.,  11  Pet,  p.  175.  In  this  case, 
as  in  that  of  Peroux  v.  Howard,  the  vessel  libelled  was  in  the 
same  city  of  New  Orleans,  one  of  the  termini  of  her  trading 
voyages,  andadjudgedby  the  case  last  mentioned  to  be  within  the 
ebb  and  flow  of  the  tide.  It  was  contended  by  the  counsel  for 
the  claimants  of  the  steamboat  New  Orleans,  a  gentleman  now 
upon  this  bench,  that  the  situation  of  the  steamboat  libelled  in 
each  case,  as  conferring  jurisdiction  by  reason  of  locality,  was 
identical ;  and  it  surpasses  any  acumen  I  possess,  to  perceive 
any  real  distinction  between  the  cases.  The  court,  however, 
speaking  through  the  late  Justice  Story,  (whom  none  could 
ever  suspect  of  any  leaning  against  the  admiralty,}  insisting 
with  consistent  pertinacity  on  the  requisite  of  the  ebb  and  flow 
of  the  tide,  said:  "The  case  is  not  one  of  a  steamboat  engaged 
in  maritime  trade  and  navigation.  Though  in  her  voyages 
she  may  have  touched  at  one  terminus  of  them  in  tidewaters, 
her  employment  has  been  substantially  on  other  waters.  The 
admiralty  has  not  any  jurisdiction  over  vessels  employed  on 
such  voyages  in  cases  of  disputes  between  part  owners:  The 
true  test  o£  its  jurisdiction  in  all  cases  of  this  sort  is,  whether 
the  vessel  be  engaged  substantially  in  maritime  navigation,  or 
in  interior  navigation  and, trade  not  on  tide-waters.  In  the  lat- 
ter case,  there  is  no  jurisdiction.  So  that,  in  this  view,  the 
District  Court  had  no  jurisdiction  over  the  steamboat  involved 
in  the  present  controversy,  as  she  was  wholly  engaged  in  voy- 
ages on  such  interior  waters." 

In  the  case  of  Waring  et  al.  v.  Clark,  in  the  5th  of  How., 
441,  and  in  that  of  the  New  Jersey  Steam  Navigation  Com- 

}>any  v.  The  Merchants'  Bank,  in  the  6th  of  How.,  344,  anoma- 
ous  as  these  cases  appear  to  me,  and  wholly  unsustained 
either,  as  I  deem  them,  by  English  precedent  or  by  that  con- 
struction of  the  Federal  Constitution  which  is  warranted,  nay 
demanded,  by  the  language  of  the  Constitution,  by  history,  or 
precedent,  yet  they  both  concur  in  establishing  the  ebb  ana  flow 
of  the  tide  as  the  test  of  jurisdiction  in  the  admiralty.  As,  for 
example,  in  the  former  of  these  last-mentioned  cases,  the  court 
announces  the  conclusion  at  which  it  had  arrived,  and  which 
it  proposed  to  demonstrate  by  argument  and  authority,  in  the 
following  terms,  viz :  "  It  is  the  first  time  that  the  point  has  been 
distinctly  presented  to  this  court,  whether  a  case  of  collision 
in  our  rivers,  where  the  tide  ebbs  and  flows,  is  within  the  admi- 
ralty jurisdiction  of  the  courts  of  the  United  States  if  the  locality 
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be,  in  the  sense  in  which  it  is  used  by  the  common-law  judges  in 
England,  infra  corpus  comitates.  It  is  this,  point  that  we  are 
now  about  to  decide,  and  it  is  our  wish  that  nothing  which 
may  be  said  in  the  course  of  our  remarks  shall  be  extended  to 
embrace  any  other  case  of  contested  admiralty  jurisdiction/' 
Thus,  too,  in  the  second  of  these  cases,  Kelson,  J.,  as  the  or- 
gan of  the  majority  of  the  court,  p.  392,  propounds  these  prop- 
ositions: "On  looking  into  the  several  cases  in  admiralty 
which  have  come  before  this  court,  and  in  which  its  jurisdic- 
tion was  involved  or  came  under  observation,  it  will  be  found 
that  the  inquiry  has  been,  not  into  the  jurisdiction  of  the 
court  of  admiralty  in.  Eugland,  but  into  the  nature  and 
subject-matter  of  the  contract,  whether  it  was  a  maritime 
contract,  and  the  service  a  maritime  service,  to  be  per- 
formed upon  the  sea9  or  upon  waters  icithin  the  ebb  and  flow  of 
the  tide"  And  again:  "The  exclusive  jurisdiction  in  admi- 
ralty was  conferred  on  the  National  Government,  as  close- 
ly connected  with  the  grant  of  the  commercial  power.  It  is  a 
maritime  court,  instituted  for  the  purpose  of  administering  the' 
laic  of  the  seas.  There  seems  to  be  ground,  therefore,  for  re- 
straining its  jurisdiction  in  some  measure  within  the  grant  of 
the  commercial  power,  which  would  confine  it  in  cases  of  con- 
tracts to  those  concerning  the  navigation  and  trade  of  the 
country,  upon  the  high  seas  and  tide-waters,  with  foreign  countries,, 
and  amongst  the  several  States.  Contracts  growing  out  of  the 
purely  internal  commerce  of  the  State*  as  well  as  commerce  6e- 
yond  tide-ioaierSj  are  generally  domestic  in  their  origin  and  ope- 
ration, and  could  scarcely  have  been  intended  to  be  drawn 
within  the  cognizance  of  the  Federal  courts." 

These  several  decisions,  fouuded,  as  they  are  believed  to 
have  been,  in  error,  and  upon  a  misconstruction  of  the  law,  of 
the  Constitution,  and  the  history  of  the  country,  in  so  far  as 
they  sought  to  permit  invasions  of  the  territorial,  municipal, 
and  political  rights  of  the  States,  are,  nevertheless,  not  entire- 
ly without  their  value.  By  the  limit  they  prescribed  to  the 
admiralty,  viz:  the  ebb  and  flow  of  the  tide,  they  at  least  re- 
jected the  ambitious  claim  to  undefined  and  ^indefinable  judi- 
cial discretion  over  the  Constitution  and  the  law,  (and  the 
indispensable  territorial  rights  of  the  States,)  and  so  far  fortified 
the  foundations  of  a  Government,  based,  in  theory  at  any  rate, 
upon  restricted  and  exactly-defined  delegations  ot  power  only. 
It  was  under  the  stress  of  the  aforegoing  decisions,  and,  as  is 
well  known,  upon  an  application  of  a  portion  of  this  court, 
that  the  act  of  Congress  of  February  z6,  1845,  cap.  22,  was 
passed,  with  the  sole  view  of  extending  the  admiralty  jurisdic- 
tion to  cases  arising  uoon  the  lakes,  and  upon  the  rivers  con- 
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necting  the  said  lakes,  on  which  there  were  no  tides,  and  which 
(i.  e.,  the  lakes)  were  within  no  State  limits.  Here,  then,  we 
have  the  exception,  the  solitary  exception,  fortifying  the  gen- 
eral rnle  as  to  the  admiralty  jurisdiction,  which  jurisdiction  is 
r'n  described  and  defined  in  this  provision  of  the  statute 
re  quoted,  as  existing  upon  the  high  seas  or  upon  the  tide- 
waters of  the  United  States  only. 

This  interference  by  the  legislative  department  of  the  Gov- 
ernment, elicited,  too,  by  the  judiciary  department,  whether 
within  the  competency  of  the  former,  under  the  Constitution, 
or  not,  must  be  received  by  every  reasonable  rule  of  induction 
as  a  concession,  by  both,  that  there  existed  a  propriety  or  neces- 
sity for  the  enlargement  of  the  admiralty  jurisdiction  over  the 
lakes,  and  the  rivers  which  connected  them,  in  which  there 
were  no  tides,  and  that  whatever  extension  was  either  called 
for  or  made  must  be  the  result  of  legislative  action,  and  not  of 
mere  judicial  discretion.  The  repeated  and  explicit  decisions 
of  this  court  already  cited,  and  the  act  of  Congress  of  1845, 
might,  it  is  supposed,  have  been  regarded  as  some  earnest  of 
uniformity  and  certainty  in  defining  the  admiralty  jurispru- 
dence of  the  United  States,  at  least  upon  the  points  adjudged, 
and  as  to  the  provisions  of  the  statute;  but,  in  this  age  of  pro- 

£ess,  such  anticipations  are  held,  to  be  amongst  the  wildest  fai- 
ries. It  is  now  discovered  that  the  principles  asserted  by  the 
admiralty  courts  in  England,  or  said  to  have  been  propounded 
by  the  mysterious,  unedited,  and  unproduced  proceedings  of 
the  colonial  vice-admiralty  courts,  so  often  avouched  here  in 
argument;  the  decisions  of  this  court  and  the  provisions  of  the 
act  of  1845,  are  all  to  be  thrown  aside,  as  wnolly  erroneous. 
That  the  admiralty  power  is  not  to  be  restricted  by  its  effect 
upon  the  territorial,  political,  or  municipal  rights  and  institu- 
tions upon  which  it  may  be  brought  to  bear,  nor  by  any  checks 
from  the  authority  of  the  common  law.  That  there  is  but  one 
rule  by  which  its  extent  is  to  be  computed,  and  that  is  the  rule 
which  measures  it  by  miles  or  leagues;  that  the  scale  for  its 
admeasurement  can  be  applied  only  as  the  discretion  of  the 
judiciary  may  determine,  upon  its  necessity  or  policy,  irrespect- 
ive of  the  Constitution,  the  statute,  or  the  character  of  the 
element  on  which  it  is  to  be  exerted,  or  the  adjudications  of 
this  court  on  this  lastpoint.  That  the  admiralty  of  the  fixed 
and  limited  realm  of  England,  and  as  known  to  the  framers  of 
the  Constitution,  cannot  be  the  admiralty  of  this  day;  and,  of 
course,  the. admiralty  of  our  time  and  of  our  present  day  must 
be  changed  according  to  the  judgment  or  discretion  of  the 
courts,  in  the  event  of  further  acquisitions  of  territory. 
Such  are  the  conclusions  regularly  deducible  from  the  opin- 
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ion  of  this  court  in  the  case  of  the  Genesee  Chief— conclusions, 
in  my  deliberate  judgment,  the  most  startling  and  dangerous 
innovations,  anterior  to  that  decision,  ever  attempted  upon  the 
powers  and  rights  of  internal  government  appertaining  to  the 
States.  Speaking  of  the  case  of  Waring  v.  Clark,  the  court 
say,  p.  456  of  12  How.:  "  The  majority  of  the  court  thought  there 
was  sufficient  proof  of  tide  there,  and  consequently  it  was  not 
necessary  to  consider  whether  the  admiralty  power  extended 
higher.  But  that  case  showed  the  unreasonableness  of  giving 
a  construction  to  the  Constitution  which  would  measure  the 
jurisdiction  of  the  admiralty  by  the  tide."  It  may,  I  think,  be 
here  pertinently  inquired,  whether  the  natural  and  appropriate 
limit  of  a  jurisdiction,  admitted  by  all  to  be  maritime,  can  be 
the  more  reasonably  measured  by  the  element  on  which  alone 
that  jurisdiction  is  authorized  to  act,  for  which  alone  existence 
has  been  given  it,  or  by  an  indefinite,  arbitrary,  and  mutable 
mathematical  or  geographical  extension  ?  Again,  it  is  said  by 
the  court,  (p.  457,)  speaking  of  the  limitation  resulting  from 
the  character  of  the  river:  "If  such  be  the  construction,  then 
a  line  drawn  across  the  river  Mississippi  would  limit  the  juris- 
diction, although  there  were  ports  of  entry  above  it,  and  water 
as  deep  and  navigable,  and  the  commerce  as  rich  and  exposed 
to  the  same  hazards  and  incidents  as  the  commerce  below. " 
If  titie  experience  of  a  pretty  long  official  life  had  not  familiar- 
ized me  with  instances,  unhappily  not  a  few,  in  which  the 
meaning  and  objects  of  the  Constitution  and  the  just  influence 
of  the  actually  surrounding  condition  of  the  country  when  that 
instrument  was  framed  have  been  lost  sight  of  or  made  to  yield 
to  some  prevailing  vogue  of  the  times,  I  confess  that  some  sur- 
prise would  have  been  felt  at  the  seeming  forgetfulness  of  the 
court  in  giving  utterance  to  the  expressions  above  quoted,  of 
the  facte,  that  when  the  Constitution  was  adopted,  there  was 
Ho  such  navigation  as  that  on  the  Mississippi  then  known — no 
such  river  was  then  possessed  by  the  United  States ;  that  the 
Constitution  was  formed  by,  ana  for,  a  coexisting  political  and 
civil  association ;  was  designed  to  be  adapted  to  that  state  of 
things ;  and  was  in  itself  complete,  and  fully  adapted  to  the 
ends  and  subjects  to  which  it  was  intended  to  be  applied.  And 
but  for  the  reason  or  the  examples  above  referred  to,  the  greater 
surprise  would  have  been  awakened  by  the  disregard  mani- 
fested, in  the  reasoning  of  the  court,  to  this  great  fundamental 
principle  of  republican  government,  that  if  the  Constitution 
was,  at  the  period  of  its  adoption,  or  has  since,  by  the  muta- 
tions of  time  and  events,  become  inadequate  to  accomplish  the 
objects  of  its  creation,  it  belongs  exclusively  to  those  who 
formed  it,  and  in  whom  resides  the  right  to  alter  or  abolish  -  j, 
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to  remedy  its  defects.  No  such  power  can  exist  with  those 
who  are  the  creatures  of  the  Constitution,  clothed  with  the 
humbler  office  of  executing  the  provisions  of  that  instrument. 
Suppose,  at  the  time  of  its  adoption,  the  Constitution  was  uni- 
versally believed  to  be  defective,  in  many  respects  essentially 
defective,  would  such  a  conviction  have  rendered  it  less  the 
Constitution?  t  Would  it  have  lessened  in  any  degree  the  obli- 
gation of  obedience  to  it,  or  changed  the  power  whence  a  rem- 
edy for  its  defects  was  to  be  derived?  Could  the  judiciary, 
without  usurpation,  have  essayed  such  a  remedy?  It  is  con- 
ceded by  the  court,  that  at  the  time  of  forming  the  Constitu- 
tion the  admiralty  jurisprudence  of  England  was  the  only  sys- 
tem known  and  practiced  in  this  country;  it  is  admitted,  also, 
that  the  English  system  was  limited  in  theory  and  practice  to 
the  ebb  and  flow  of  the  tide.  It  is  further  admitted,  that  at 
the  time  the  Constitution  was  adopted,  and  our  courts  of  ad- 
miralty went  into  operation,  the  definition  which  had  been 
adopted  in  England  was  equally  proper  here.  These  admissions 
form  a  virtual  surrender  of  anything  like  a  foundation  on  which 
the  decision  of  the  court  could  be  rested,  either  in  the  case  of 
the  Genesee  Chief  or  in  this  case  depending  on  that  alone. 
For,  if  it  be  admitted  that  at  the  time  of  the  adoption  of  the 
Constitution  the  admiralty  rule  in  England  limited  the  juris- 
diction to  tide-walers,  and  that  the  same  rule  was  adopted  and 
was  proper  Jiere,  it  follows,  by  inevitable  induction,  that  the 
jurisdiction  intended  to  be  created  by  the  Constitution  was 
that  which  was  the  only  one  then  known,  and  which,  in  the 
language  of  this  court,  was  then  proper  here,  (as  the  Constitu- 
tion cannot  be  supposed  to  establish  anything  unauthorized  or 
improper,)  and  necessarily  was  complete,  and  adapted  to  the 
existing  state  of  things.  And  this  inquiry,  therefore,  forces 
itself  upon  us,  viz :  if  the  system  was  thus  limited,  and  was 
known  to  be  so  by  the  framers  of  the  Constitution,  and  if  this 
instrument  was  designed  to  be  applicable  to  the  existing  state 
of  things,  and  was  complete  in  itself  in  all  its  delegations  of 
and  restrictions  upon  power,  where  is  to  be  sought  the  right  or 
power  to  enlarge  or  to  diminish  the  effect  or  meaning  of  the 
instrument  to  make  it  commensurate  with  a  predicament  or 
state  of  things  not  merely  not  existing  when  the  Constitution 
was  framed,  Dut  which  was  not  even  within  the  contemplation 
of  those  by  whom  it  was  created?  Such  a  power  could  not 
exist  in  the  legislature,  the  only  branch  of  the  Government  on 
which  anything  like  a  faculty  to  originate  measures  was  con- 
ferred; much  less  could  it  be  claimed  oy  functionaries  who  have 
not,  and  rightfully  cannot  have,  any  creative  faculties,  but  whose 
capacities  and  duties  are  restricted  to  an  interpretation  of  the 
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Constitution  and  laws  as  they  should  have  been  fairly  ex- 
pounded at  the  times  of  their  enactment. 

Bat  the  court,  after  having  declared  the  correctness  of  the 
English  rule  and  its  adoption  here,  go  on  to  say,  nevertheless, 
"that  a  definition  which  would  at  this  day  limit  public  rivers 
to  tide-water  rivers  is  wholly  inadmissible."  And  why?  Be- 
cause the  Constitution,  either  by  express  language  or  by  neces- 
sary implication,  recognises  or  looks  to  any  change  or  enlarge- 
ment in  the  principles  or  the  extent  of  admiralty  jurisdiction? 
Oh,  no !  For  no  such  reason  as  this.  "But  we  have  now  (say 
the  court)  thousands  of  miles  of  public  navigable  water,  in- 
cluding lakes  and  rivers,  in  which  there  is  no  tide/'  Such  is 
the  argument  of  the  court,  and,  correctly  interpreted,  it  amounts 
to  this:  The  Constitution,  which  at  its  adoption  suited  per- 
fectly well  the  situation  of  the  country,  and  which  then  was 
unquestionably  of  supreme  authority,  we  now  adjudge  to  have 
•become  unequal  to  the  exigencies  of  the  times;  it  must  there- 
fore be  substituted  by  something  more  efficient;  and  as  the 
people,  and  the  States,  and  the  Federal  Legislature,  are  tardy 
or  delinquent  in  making  this  substitution,  the  duty  or  the 
credit  of  this  beneficent  work  must  be  devolved  upon  the  judi- 
ciary. Itis  said  by  the  court,  "  that  there  is  certainlv  no  reason 
for  admiralty  power  over  a  public  tide-water,  which  does  not 
apply  with  equal  force  to  any  other  public  waters  used  for  com- 
mercial purposes."  Let  this  proposition  be  admitted  literally,  it 
would  fall  infinitely  short  of  a  demonstration,  that  because  the 
Constitution,  adequate  to  every  exigency  when  created,  did 
not  comprise  predicaments  not  then  in  existence  or  in  con- 
templation, it  can  be  stretched,  by  any  application  of  judicial 
torture,  to  cover  any  such  exigency,  either  real  or  supposed. 
This  argument  forcibly  revives  the  recollection  of  the  interpre- 
tation of  the  phrase  "necessary  and  proper ,"  once  ingeniously 
and  strenuously  wielded  to  prove  that  a  bank,  incorporated 
with  every  faculty  and  attribute  of  such  an  institution,  was  not 
in  reality,  nor  was  designed  to  be,  a  bank;  but  was  essentially 
an  agent,  an  indispensable  agent,  in  the  administration  of  the 
Federal  Government.  And  with  reference  to  this  doctrine  of 
necessity,  or  propriety,  or  convenience,  it  may  here  be  re- 
marked, that  it  is  as  gratuitous  and  as  much  out  of  place  with 
respect  to  the  admiralty  jurisdiction,  as  it  was  with  respect  to 
the  Bank  of  the  United  States — perhaps  still  more  so;  as  it  is 
certain,  and  obvious  to  every  well-iulbrmed  individual,  that, 
with  the  exception  of  some  of  the  lakes,  there  is  not  a  water- 
course in  the  country,  situated  above  the  ebb  and  flow  of  the 
tide,  which  is  not  bounded  on  one  or  on  both  its  margins  by 
some  county.   And  in  the  case  before  us,  it  is  alleged  expressly 
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in  the  pleading,  and  admitted  throughout,  that  every  fact  in 
reference  thereto  transpired  upon  an  inland  water  of  the  State 
of  Alabama,  two  hundred  miles  above  the  tide,  and  within  the 
county  of  Wilcox,  in  that  State.  And  by  adhering  to  what  is 
an  essential  test  of  the  admiralty  jurisdiction  in  England,  and 
formerly  adopted  and  practiced  upon  in  this  country,  there 
will  be*  obtained  a  standard  as  to  that  jurisdiction,  far  more 
uniform  and  rational  than  that  furnished  by  the  tides.  I  allude 
to  the  rule  which  repels  the  pretensions  of  the  admiralty  when- 
ever it  attempts  to  intrude  them  infra  corpus  wmitatus.  This 
is  the  true  rule  as  to  jurisdiction,  as  it  is  susceptible  of  certainty, 
and  concedes  and  secures  to  each  system  of  jurisprudence,  that 
of  the  admiralty  and  of  the  common  law,  its  legitimate  and 
appropriate  powers.  For  this  plain  and  rational  test,  this  court 
now  attempts  to  substitute  one  in  its  nature  vague  and  arbi- 
trary, and  tending  inevitably  to  confusion  and  conflict.  It  is 
now  affirmed,  that  the  jurisdiction  and  powers  of  the  admiralty 
extend  to  all  waters  that  are  navigable  within  or  without  the 
territory  of  a  State.  In  quest  of  certainty,  under  this  new 
doctrine,  the  inquiry  is  naturally  suggested,  what  are  naviga- 
ble waters?  Will  it  be  proper  to  adopt,  in  the  interpretation 
of  this  phrase,  an  etymological  derivation  from  navis,  and  to 
designate,  as  navigable  waters,  those  only  on  whose  bosoms- 
ships  and  navies  can  be  floated?  Shall  it  embracfewaters  on 
which  sloops  and  shallops,  or  what  are  generally  termed  river 
craft,  can  swim ;  or  shall  it  be  extended  to  any  water  on  which 
a  batteau  or  a  pirogue  can  be  floated?  These  are  all,  at  any 
rate,  practicable  waters,  navigable  in  a  certain  sense.  If  any 
point  between  the  extremes  just  mentioned  is  to  be  taken, 
there  is  at  once  opened  a  prolific  source  of  uncertainty,  of  con- 
testation and  expense.  And  if  the  last  of  these  extremes  be 
adopted,  then  there  is  scarcely  an  internal  water-course,  whether 
in  its  natural  condition,  or  as  improved  under  the  authority 
and  with  the  resources  of  the  States,  or  a  canal,  or  a  mili-pona, 
some  of  which  are  known  to  cover  many  acres  of  land,  (and, 
as  this  court  can  convert  rivers  without  tides  into  seas,  may  be 
metamorphosed  into  small  lakes,)  which  would  not  by  this 
doctrine  be  brought  within  the  grasp  of  the  admiralty.  Some 
of  our  canals  are  navigated  by  steam,  and  some  of  them  by 
sails ;  some  of  them  are  adjuncts  to  rivers,  and  form  continuous 
communications  with  the  ocean;  all  of  them  are  fed  by,  and 
therefore  are  made  portions  of,  rivers.  Under  this  new  regime, 
the  hand  of  Federal  power  may  be  thrust  into  everything:,  even 
into  a  vegetable  or  fruit  basket;  and  there  is  no  production  of 
a  farm,  an  orchard,  or  a  garden,  on  the  margin  of  these  water- 
courses, which  is  not  liable  to  be  arrested  on  its  way  to  the  next 
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market  town  by  the  high  admiralty  power,  with  all  its  parade 
of  appendages;  and  the  simple,  plain,  homely  countryman, 
who  imagined  he  had  some  comprehension  of  his  rights,  and 
their  remedies  under  the  cognizance  of  a  justice  of  the  peace, 
or  of  a  county  court,  is  now,  through  the  instrumentality  of 
some  apt  fomenter  of  trouble,  metamorphosed  and  magnified 
from  a  country  attorney  into  a  proctor,  to  be  confounded  and 
put  to  silence  by  a  learned  display  from  Roccus  de  Navibus, 
Emerigon,  or  Pardessus,  from  the  Mare  Clausum,  or  from  the 
Trinity  Masters,  or  the  Apostles. 

A  citizen  of  any  State  of  this  Confederacy,  bound  as  he  is 
by  habit,  by  affection,  and  fealty,  to  the  soil  and  the  institutions 
of  his  fathers,  upon  whom  this  magnificent  machinery  is 
brought  to  bear,  (especially  when  recollecting  by  whom,  and 
for  wnoso  sole  benefit,  this  Confederacy  was  created,)  may,  as 
I  have  often  done  when  contemplating  the  ceaseless  march  of 
central  encroachment,  be  led  to  a  tone  of  reflection  like  the 
following: 

"Urbcm  quam  Romam  dicunt  putari, 
Stultus  ego,  h-uic  nostrae  sitnilem, 
Yerum  base  tantum,  alios  inter  caput  extulit  urbes, 
Quantum  lenta  solent  inter  viburna  cupressi." 

Few,  comparatively,  of  the  attributes  of  sovereignly  and 
equality,  presupposed  to  have  existed  in  those  by  whom  the 
Federal  Government  was  created,  have  remained  perfectly  in- 
tact and  exempt  from  aggression  by  their  own  creature;  and 
by  no  conceivable  agency  could  they  be  more  fearfully  assailed 
than  by  this  indefinite  and  indefinable  pretension  to  admiralty 
power,  which,  spurning  the  restraints  prescribed  to  it  by  the 
wise  caution  of  our  own  ancestors,  challenges,  as  occasion  suits, 
the  opinions  and  practices  of  all  nations,  people,  and  tongues, 
however  diverse  or  incongruous  with  the  genius  of  our  own 
institutions. 

Not  the  least  curious  circumstance  marking  this  course,  is 
the  assertion,  that  it  produces  equality  amongst  all  the  citizens 
of  the  United  States.  Equality  it  may  be,  out  it  is  equality 
of  subjection  to  an  unknown  and  unlimited  discretion,  in  lieu 
of  allegiance  to  defined  and  legitimate  authority. 

In  truth,  the  extravagance  of  these  claims  to  an  all-control- 
ling central  power,  their  utter  incongruity  with  any  just  pro- 
portion or  equipoise  of  the  different  parts  of  our  system,  would 
exhibit  them  as  positively  ludicrous,  were  it  not  for  the  serious 
mischiefs  to  which,  if  tolerated,  they  must  inevitably  lead — 
mischiefs  which  should  characterize  those  pretensions  as  fatal 
to  the  inherent  and  necessary  powers  of  self-preservation  and 
internal  government  in  the  States;  as  at  war  with  the  infc 
vol.  xx,  21 
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rote,  the  habits  and  feelings  of  the  people,  and  therefore  to 
be  reprobated  and  wholly  rejected.  For  myself,  I  can  only 
say,  that  to  whatsoever  point  they  may,  under  approbation 
here  or  elsewhere,  have  culminated,  they  never  can  oner  them- 
selves for  my  acceptation,  but  they  must  encounter  my  solemn 
rebuke.  * 

Mr.  Justice  CAMPBELL  dissenting: 

I  dissent  from  the  judgment  of  the  court  in  this  cause,  and 
from  the  opinion  delivered  by  the  judges  composing  a  majority 
of  the  court 

The  judgment  ot  the  District  Court  affirms  that  the  court 
had  no  jurisdiction  as  a  court  of  admiralty,  under  the  Consti- 
tution and  laws  of  the  United  States,  in  a  cause  of  collision 
arising  in  Wilcox  county,  in  the  State  of  Alabama,  between 
steamboats  navigating  the  Alabama  river.  The  Alabama  river 
flows  entirely  within  the  State,  and  discharges  itself  into  the 
Mobile  river,  and  through  that  and  the  Mobile  bay  connects 
with  the  Gulf  of  Mexico.  The  collision  occurred  two  hundred 
miles  above  the  ebb  and  flow  of  the  tide,  and  on  a  river 
upon  which  no  port  of  entry  or  delivcrv  before  that  time  had 
been  established.  This  court  decides  that  the  judgment  shall 
be  reversed,  and  that  the  District  Court  shall  take  cognizance 
of  the  cause,  against  its  own  sense  of  obligation  and  duty. 

It  is  my  opinion  that  this  court  claims  a  power  for  the  Dis- 
trict Court  not  delegated  to  the  Federal  Government  in  the 
Constitution  of  the  United  States,  and  that  Congress,  in  or- 
ganizing the  judiciary  department,  have  not  conferred  upon 
any  court  of  the  United  States.  That  this  court  has  assumed 
ft  jurisdiction  over  a  case  only  cognizable  at  the  common  law, 
and  triable  by  a  jury ;  and  that  its  opinion  and  judgment  con- 
travene the  authority  and  doctrine  of  a  large  number  of  decis- 
ions pronounced  by  this  court,  and  by  the  Circuit  Courts,  after 
elaborate  arguments  and  mature  deliberation,  and  which  for 
a  long  period  have  formed  a  rule  of  decision  to  the  court,  and 
of  opinion  to  the  legal  profession ;  and  that  no  other  judgment 
of  tnis  court  affords  a  sanction  to  this.  (10  Wheat,  428;  7 
Pet,  824;  11  Pet,  175;  12  Pet,  72;  5  How.,  441;  6  How.,  844; 
4  DalL,  426 ;  2  Gall.,  898 ;  The  Anne,  1  Mas.,  109 ;  1  Bald.,  544.) 

The  judicial  power  of  the  United  States  extends  to  all  cases 
in  law  and  equity  arising  under  the  Constitution  and  laws  of 
the  United  States,  and  treaties  made,  or- which,  shall  be  made, 
under  their  authority — to  all  cases  of  admiralty  and  maritime 
jurisdiction.  Whatever  other  jurisdiction  is  allowed  to  the 
judiciary  department  is  particular  in  its  nature,  depending 
upon  the  character  or  status  of  the  persons  or  communities 
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who  are  parties  to  the  controversy,  and  not  upon  the  subject- 
matter.  This  classification  of  the  cases  to  which  the  judicial 
{>ower  of  the  United  States  should  extend  among  courts  of 
aw,  equity,  and  of  admiralty  and  maritime  jurisdiction,  refers 
to  a  division  recognised  in  the  jurisprudence  of  all  the  States 
that  were  parties  to  the  Federal  compact,  and  is  intimately  re- 
lated to  the  constitutional  history  of  the  colonies  and  of  the 
mother*countfy.  Neither  at  the  Declaration  of  Independence 
by  the  Colonies,  nor  when  the  Federal  Constitution  was 
adopted,  was  there  a  body  of  municipal  law  common  to  the 
States,  nor  a  uniform  system  of  judicial  procedure  in  use  in 
their  courts.  _  Until  the  Constitution  was  framed,  the  States 
preserved  their  sovereignty,  freedom,  and  independence,  and 
every  power,  jurisdiction,  and  right,  which  had  not  been  ex- 
pressly delegated  to  the  United  States  in  Congress  assembled. 
Whatever  reference  is  made  in  the  Federal  Constitution  to 
any  existing  system  of  law,  or  any  modes  of  judicial  proceed- 
ing, as  the  basis  of  a  distribution  of  power  and  authority,  re- 
lates to  the  system  thus  recognised  as  existing  in  the  several 
States  as  it  was  received  from  England. 

A  portion  of  that  judicial  system  was  esteemed  of  such  vital 
importance  to  the  liberty  of  the  citizen,  that  it  was  incorpo- 
rated into  the  Constitution  of  the  United  States,  and  placed 
above  the  reach  of  the  authority  of  any  department  of  the 
Federal  Government.  The  sections  of  the  Constitution,  "that 
no  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  the 
grand  jury ;  that,  in  all  criminal  prosecutions,,  the  accused  shall 
enjoy  the  right  of  trial  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  committed/'  and 
"be  informed  of  the  nature  and  cause  of  his  accusation;" 
"that  in  suits  at  common  law,  when  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved; "  "that  no  person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law ; "  and  others  of  a  liie 
kind,  identify  the  men  of  the  Revolution  as  the  descendants 
of  ancestors  who  had  maintained  for  many  centuries  a  perse- 
vering and  magnanimous  struggle  for  a  constitutional  Gov- 
ernment, in  which  the  people  should  directly  participate,  and 
which  would  secure  to  their  posterity  the  blessing  01  liberty. 
The  supremacy  of  those  courts  of  justice  that  acknowledged 
the  right  of  the  people  to  share  in  their  administration,  and 
directed  their  administration  according  to  the  course  of  the 
common  law,  in  all  the  material  subjects  of  litigation-— of  that 
common  law  which  sprung  from  the  people  themselves,  and  is 
legitimate  by  that  highest  of  all  sanctions,  the  consent  of  those 
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who  are  submitted  to  it— of  that  common  law,  which  resulted 
from  the  habitual  thoughts,  usages,  conduct,  and  legislation, 
of  a  practical,  brave,  and  self-relying  race — was  established  in 
England  and  in  the  United  States  only  by  their  persevering  and 
heroic  exertions  and  sacrifices.    Magna  Oharta,  from  which  a 

Eortion  of  this  Constitution  was  extracted,  was,  according  to 
iord  Brougham,  "a  declaration  of  existing  and  violated 
rights.  ■ r  It  was  renewed  thirty  times.  To  preserve  its  author- 
ity, it  was  read  in  churches,  published  four  times  a  year  in  the 
eounty  courts,  sustained  by  force  of  arms,  and  when  violated, 
the  commons  vindicated  it  by  the  infliction  of  exemplary  pun- 
ishment upon  the  guilty  authors.  A  delinquent  King  at  one 
time  was  required  to  imprecate  the  wrath  of  Heaven  on  those 
who  transgressed  it.  The  archbishop  and  bishops,  apparelled 
in  their  official  robes,  with  candles  ourning,  "did  excommu- 
nicate, accurse,  and  from  the  threshold  of  the  church  cut  off 
all  those  who,  by  any  art  or  device,  shall  violate,  break,  lessen, 
or  change,  secretly  or  openly,  by  deed,  word,  or  counsel,  against 
it,  in  any  article  whatsoever,  and  all  those  that  against  it  shall 
make  statutes,  or  observe  them  being  made,  or  shall  bring  in 
customs,  or  keep  them  when  they  be  brought  in,  and  the 
writers  of  such  statutes,  and  also  the  counsellors  and  execu- 
tioners of  them,  and  all  those  that  shall  presume  to  judge  ac- 
cording to  them." 

The  old  historian,  who  describes  this  solemn  ceremony,  says, 
"that  when  this  imprecation  was  uttered,  and  when  the  candles 
extinguished  had  been  burled  upon  the  ground,  and  the  fumes 
and  stench  rose  offensive  to  the  nostrils  and  eyes  of  those  who 
observed  it,  the  archbishop  cried,  "Even  so  let  the  damned 
souls  be  extinguished,  smoke,  and  stink,  of  all  who  violate  this 
charter  or  unrighteously  interpret  it" 

The  reign  of  Richard  II  was  an  epoch  to  be  remembered 
with  interest,  and  studied  with  care,  by  those  concerned  in 
administering  the  constitutional  law  of  England  or  the  United 
States.  A  formal  complaint  was  made  by  the  Commons  of 
defects  in  the  administration,  as  well  about  the  King's  person  . 
aud  his  household  as  in  his  courts  of  justice,  and  redress  was 
demanded.  Measures  were  taken  for  placing  the  judicial  in- 
stitutions of  England  upon  a  solid  constitutional  foundation, 
and  to  exclude  from  the  realm  the  odious  systems  of  the  con- 
tinent The  first  of  the  enactments  was  directed  against  the 
usurpations  of  the  great  military  officers,  who  administered 

i'ofltioe  by  virtue  of  their  seignoral  powers— the  Lords'  Consta- 
te and  the  Earl  Marshal.  The  acts  of  8th  and  18th  Richard  II 
provide  that,  "because  the  Commons  do  make  a  grievous  com- 
plaint that  the  court  of  the  Constable  and  Marshal  have  ac 
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crouched  to  them,  and  do  daily  accroach,  contracts,  covenants, 
trespasses,  debts,  detinues,  and  many  other  actions  pleadable 
at  the  common  law,  in  great  prejudice  to  the  King,  and  to  the 
great  grievance  and  oppression  of  the  people,"  therefore  they 
were  prohibited,  and  their  jurisdiction  confined  "to  contracts 
and  deeds  of  arms  without  the  realm,"  and  "tilings  that  touch 
more  within  the  realm  which  cannot  b$  determined  and  dis- 
cussed by  the  common  law." 
The  Lord  High  Admiral  received  a  similar  rebuke.    The 

Ereamble  of  the  act  of  13  Richard  II  recites,  "that  complaints 
ad  arisen  because  Admirals  and  their  deputies  hold  their  ses- 
sions within  divers  places  of  the  realm,  accroaching  to  them 
greater  authority  than  belonged  to  their  office,  to  the  prejudice 
of  the  King,  &c."  It  was  declared  that  the  Admiral  should  not 
meddle  with  anything  done  within  the  realm,  but  only  with 
things  done  upon  the  sea,  as  had  been  used  in  the  time  of  Ed- 
ward SI.  But  this  did  not  suffice  to  restrain  the  accroaching 
spirit  of  that  feudal  lord  and  his  deputies.' 

Two  years  after,  the  Parliament  enacted,  "that  the  court  of 
admiralty  hath  no  manner  of  cognizance,  power,  nor  jurisdic- 
tion of  any  manner  of  contract,  plea,  or  quarrel,  or  of  any  other 
thing  done  or  rising  within  the  bodies  of  counties,  either  by 
land  or  water,  and  also  with  wreck  of  the  sea;  but  all  such 
manner  of  contracts,  pleas,  and  quarrels,  and  all  other  things 
rising  within  the  bodies  of  counties,  as  well  by  land  as  by  water 
as  aforesaid,  and  also  wreck  of  the  sea,  shall  be  tried,  termined, 
discussed,  and  remedied  by  the  laws  of  the  land,  and  not  before, 
nor  by  the  Admiral  or  his  lieutenant,  in  no  manner.  Never- 
theless, of  the  death  of  a  man  and  of  a  mayhem  done  in  great 
ships,  being  and  hovering  in  the  main  stream  of  the  great  riv- 
ers, beneath  the  points  of  the  same  rivers,  and  in  no  other  place 
of  the  same  rivers,  the  Admiral  shall  have  cognizance." 

In  the  sixteenth  year  of  the  reign  of  Richard  II,  the  rule  of 
the  Roman  chancery,  like  that  of  the  Lords'  Constable,  Marshal, 
and  Admiral,  was  banished  from  England.  In  that  year  it  was 
enacted  that,  "Both  those  who  shall  pursue  or  cause  to  be 
pursued,  in  the  court  of  Rome  or  elsewhere,  any  processes,  or 
instruments,  or  other  things  whatsoever,  which  touch  the  King, 
against  his  crown  and  regality,  or  his  realm,  shall  be  outlawed 
and  placed  out  of  the  King's  protection."  In  the  following 
reign  the  accroaching  spirit  of  the  courts  of  admiralty  received 
a  further  rebuke. 

Upon  the  prayer  of  the  Commons,  the  statutes  of  Richard 
II  were  confirmed,  and  a  penalty  was  inflicted  upon  such  as 
should  maintain  suits  in  the  admiralty,  contrarv  to  their  spirit. 

This  body  of  statute  law  served  in  a  great  degree  to  check 
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the  usurping  tendencies  of  these  anomalous  jurisdictions,  and 
to  prevent  in  a  measure  the  removal  of  suits  triable  at  the  com- 
mon law  ad  aliud  examen,  and  to  be  discussed  per  aliam  legem. 
It  placed  upon  an  eminence  the  common  law  of  the  realm,  and 
enabled  the  Commons  to  plead  with  authority  against  other 
encroachments  and  usurpations  upon  the  general  liberty.  But, 
though  a  foreign  law  and  despotism  were  not  allowed  to  enter 
the  kingdom  through  the  courts  martial,  ecclesiastical,  or  ad- 
miral, the  perversion  of  judiciary  powers  to  purposes  of  oppres- 
sion was  not  effectually  prevented.  The  courts  of  the  Star 
Chamber  and  of  High  Commission,  originally  limited  to  spe- 
cific objects,  "  assumed  power  to  intermeddle  in  civil  causes 
and  matters  only  of  private  interest  between  party  and  party, 
and  adventured  to  determine  the  estates  and  liberties  of  the 
subject,  contrary  to  the  law  of  the  land  and  the  rights  and  priv- 
ileges of  the  subject,"  and  "had  been  by  experience  found  to 
be  an  intolerable  burden,  and  the  means  to  introduce  an  arbi- 
trary power  and  government."  Among  the  cases  of  jurisdic- 
tion claimed  by  the  Star  Chamber  were  those  between  mer- 
chant strangers  and  Englishmen,  or  between  strangers,  and  for 
the  restitution  of  ships  and  goods  unlawfully  taken,  or  other 
deceits  practiced  on  merchants. 

One  of  the  most  practiced  proctors  of  this  court  has  left  his 
testimony:  "That  since  the  great  Roman  Senate,  so  famous 
in  all  ages  and  nations  as  that  they  might  be  called  Jure  mimm 
j  orbiSy  there  hath  no  court  come  so  near  them,  in  state,  honor, 

and  adjudication,  as  this."    But,  by  the  16th  of  Charles  I,  it 
>  was  enacted,  both  in  respect  of  this  and  the  High  Commission 

|  Court,  "that  from  henceforth  no  court,  council,  or  place  of 

judicature,  shall  be  erected,  ordained,  constituted,  or  appointed, 
J  which  shall  have,  use,  or  exercise  the  same  or  like  jurisdiction 

|  as  is  or  hath  been  used,  practiced,  or  exercised,"  in  those  courts. 

'  But  the  statute  did  not  terminate  with  this.    The  patriot 

1  leaders  of  that  time,  reviewing  in  the  preamble  to  the  act  the 

various  parliamentary  enactments  in  regard  to  the  legal  insti- 
tutions of  England,  and  reciting  those  declarations  of  the  pub- 
lic liberties  which  had  extended  over  a  period  of  four  hundred 
years,  proceeded  to  add  another.  It  was  solemnly  enacted, "  that 
neither  his  Majesty,  nor  his  Privy  Council,  have,  or  ought  to 
have,  any  jurisdiction,  power,  or  authority,  by  English  bill,  pe- 
tition, articles,  libel,  or  any  other  arbitrary  whatsoever,  to  exam- 
ine or  draw  in  question,  deteimine,  or  dispose  of  the  lands,  tene- 
ments, hereditaments,  goods,  and  chattels,  of  any  of  the  subject? 
of  this  realm,  but  that  the  same  ought  to  bo  tried  and  determined 
in  the  ordinary  courts  of  justice,  and  by  the  ordinary  course 
of  the  law." 
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This  selection  of  a  few  sections  from  various  English  statutes, 
and  the  historical  facts  I  have  mentioned,  is  designed  to  illus- 
trate the  intensity  and  duration  of  the  contest  which  resulted 
in  placing  the  judiciary  institutions  of  England  on  their  exist- 
ing foundation.  In  the  midst  of  that  contest,  the  settlements 
were  formed  in  America  in  which  those  institutions  were  suc- 
cessfully planted. 

They  have  been  incorporated  into  the  Constitution  of  the 
United  States,  and  prevail  from  the  Atlantic  Ocean  to  the  Pa- 
cific, and  from  the  Lakes  to  the  Gulf  of  Mexico.  These  statutes 
show  how  the  courts  martial,  ecclesiastical,  admiral,  and  courts 
proceeding  from  an  arbitrary  royal  authority,  were  either  lim- 
ited or  suppressed. 

The  inquiry  arises,  how  would  a  case  like  that  before  this 
court  have  been  decided  in  England,  either  at  the  period  of 
the  Declaration  of  Independence,  or  at  the  adoption  of  the 
Constitution  of  the  United  States,  in  the  court  of  admiralty? 

In  1832  a  question  arose  in  that  court,  whether  a  cause  of 
collision,  arising  between  steam  vessels  navigating  the  river 
Humber,  a  short  distance  from  the  sea,  within  the  ebb  and  flow 
of  the  tide,  within  the  port  of  Hull,  below  the  first  bridges, 
when  the  tide  was  three-fourths  flood,  was  cognizable  by  the 
court.  .  The  judge  of  the  admiralty,  an  exact  and  conscientious 
judge,  answered:  "  Since  the  statutes  of  Richard  II  and  of 
Henry  IV,  it  has  been  strictly  held  that  the  court  of  admiralty 
cannot  exercise  jurisdiction  in  civil  causes  arising  infra  corpus 
comitatus"  I  cite  this  opinion  not  simply  as  evidence  of  the 
law  in  1832,  but  also  as  affording  authentic  evidence  of  the 
historical  fact  it  enunciates.  (The  Public  Opinion,  2  Hagg., 
899.) 

I  proceed  now  to  inquire  of  the  admiralty  jurisdiction  as 
exercised  by  the  courts  of  vice-admiralty  in  the  colonies  and 
in  the  United  States  before  the  adoption  of  the  Constitution. 

The  jurisdiction  included  four  subjects,  and  a  separate  ex- 
amination of  each  title  of  jurisdiction  will  shed  light  upon  the 
discussion.  These  are— prize ;  breaches  of  the  acts  of  naviga- 
tion, revenue,  and  trade;  crimes  and  misdemeanors  on  the 
high  seas;  and  cases  of  civil  and  maritime  jurisdiction. 

The  prize  jurisdiction  originated  in  a  special  commission 
from  the  King,  and  is  usually  conferred  at  the  commencement 
of  hostilities,  upon  the  Admiral  and  his  subordinates.    It  is  a 

?art  of  the  ancient  jurisdiction  of  the  court,  as  thus  derived. 
Congress,  by  the  Articles  of  Confederation,  were  authorized  to 
appoint  courts  of  appeal  to  determine  finally  upon  cases  of  that 
kind,  and  no  doubt  has  ever  been  expressed  that  this  branch 
of  jurisdiction,  under  the  Constitution  and  acts  of  Congress 
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since  the  adoption  of  the  Constitution,  is  vested  in  the  District 
Courts  of  the  United  States.  (The  Hunter,  1  Dod.,  483;  Le 
Coux  %,  Eden,  2  Doug.,  613;  13  How.,  498;  2  Gall.,  325; 
ib.,  20.) 

The  admiralty  court  of  Great  Britain  and  the  vice-admiralty 
courts  of  the  colonies  were  vested  with  jurisdiction  over  cases 
for  the  violation  of  a  series  of  statutes  for  the  regulation  of 
trade  and  revenue  in  the  colonies.  The  origin  and  extent  of 
this  jurisdiction  are  explained  in  the  case  of  the  Columbus,  de- 
cided in  the  British  admiralty  in  1789,  on  an  appeal  from  the 
vice-admiralty  court  of  Barbados.  The  learned  judge  of  that 
court  said:  "The  court  of  admiralty  derives  no  jurisdiction  in 
causes  of  revenue  from  the  patent  of  the  judge,  or  from  the 
ancient  customary  and  inherent  jurisdiction  of  the  prerogative 
of  the  Crown,  in  the  person  of  its  Lord  High  Admiral,  and  ex- 
ercised by  his  lieutenant  Not  a  word  is  mentioned  of  the 
King's  revenue,  which  seems  to  have  been  entirely  appropri- 
ated to  the  Court  of  Exchequer,  which  is  both  a  court  of  law 
and  equity.  If,  therefore,  tnere  is  any  inherent  prerogative 
right  of  judging  of  seizures  upon  the  sea,  for  the  rights  and 
dues  of  the  Crown,  whether  of  peace  or  of  war,  as  in  the  right 
of  prize  and  reprisal,  that  prerogative  jurisdiction  is  put  in 
motion  by  special  commission  or  by  act  of  Parliament.  The 
first  statute  which  places  judgment  of  revenue  in  the  planta- 
tions with  the  courts  of  admiralty,  is  the  12th  of  Charles  II, 
ch.  18,  sec.  1,  which  act  has  been  followed  by  subsequent  stat- 
utes.1' This  lucid  opinion  has  not  been  cited  in  any  previous 
discussion  of  the  subject  in  this  court,  from  the  fact  that  it  is 
not  published  in  the  regular  series  of  the  admiralty  reports. 
(2  Coll.  Jur.,'82;  2  Dod.  Adm.  R.,  352.) 

By  an  act  of  the  22d  and  23d  Charles  II,  to  regulate  the  trade 
of  the  plantations,  suits  were  authorized  for  breaches  of  its  en- 
actments "in  the  court  of  the  High  Admiral  of  England,  or  of 
any  of  his  vice-admirals,"  or  in  any  court  of  record.  The  acts 
of  7th  and  8th  of  William  III,  6th  George  II,  4th,  5th,  6th,  7th, 
and  8th,  of  George  IH,  confer  plenary  jurisdiction  upon  the 
same  courts,  in  cases  of  navigation,  trade,  and  revenue,  in  the 
colonies,  and  the  later  statutes  extend  their  authority  to  seiz- 
ures upon  the  land  as  well  as  water.  The  reason  for  this  juris- 
diction, as  given  in  the  acts  themselves,  and  as  repeated  by 
British  writers,  is  not  creditable  to  the  colonists;  but,  as  Jus- 
tice Chase  has  assigned  in  this  court  a  similar  reason  for  the 
acts  of  Congress  on  the  same  subject,  no  offence  can  be  taken 
for  repeating  the  British  opinion.  Reeves,  in  his  History  of 
Navigation  und  Shipping,  says :  "  The  laws  of  navigation  were 
nowhere  disobeyed  and  contemned  so  openly  as  in  New  Eng- 
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land;"  "that,  in  minds  tempered  as  theirs  were,  obedience 
and  disobedience  were  much  the  same  thing  to  the  interests 
of  the  mother  country; "  "that  the  contraband  trade  was  car- 
ried on  with  skill  and  courage;"  "that  the  exclusion  of  all 
but  native  subjects  of  Great  Britain  from  serving  on  juries 
afforded  no  corrective; "  "that  for  the  purpose  of  securing  the 
execution  of  the  acts  of  trade  and  navigation,  the  Government 
proceeded  to  institute  courts  of  admiralty,  and  to  appoint  per- 
sons to  the  office  of  attorney  general  in  those  plantations  where 
such  courts  and  such  offices  had  never  before  been  known; 
and  from  this  time  there  seems  to  have  been  a  more  general 
obedience  to  the  acts  of  trade  and  navigation."  (Reeves's  Hist., 
79,  90;  Stokes's  Const.  Col.,  860,  361.) 

The  first  of  these  acts  was  passed  when  the  colonial  settle- 
ments in  New  England  and  Virginia  were  in  their  infancy, 
and  before  those  in  the  remaining  colonies  had  been  fairly  com- 
menced. The  jurisdiction  was  familiar  to  the  colonists,  and 
these  acts  explain  the  origin  of  the  clause  of  the  judiciary  act 
of  1789  on  the  same  subject.  The  judiciary  act  confers  on  the 
District  Courts  "cognizance  of  all  civil  causes  of  civil  and 
maritime  jurisdiction,  including  all  seizures  under  laws  of  im- 
post, navigation,  or  trade,  of  the  United  States,  when  the  seiz^ 
ures  are  made  on  waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within  their  respective  dis- 
tricts, as  well  as  upon  the  high  seas."  It  is  difficult  to'  compre- 
hend on  what  principle  the  court  can  construe  the  grant  of 
jurisdiction  in  this  act  over  cases  of  seizure  under  the  law  of 
impost  and  trade  upon  navigable  waters,  to  an  extension  of  the 
civil  jurisdiction  of  the  admiralty  to  the  same  localities.  The 
admiralty  jurisdiction,  in  cases  of  seizure,  is  a  special  jurisdic- 
tion, not  belonging  to  the  original  constitution  of  the  courts  of 
admiralty,  and  this  act  treats  it  as  such.  And  so  this  court, 
until  the  revolution  in  its  doctrines  in  these  latter  years,  uni- 
formly treated  it.  The  long  and  painful  discussions  from 
Delovio  v.  Boit  to  the  New  Jersey  Navigation  Case,  are  with- 
out meaning  on  any  other  hypotnesis.  if  the  jurisdiction  in 
both  classes  of  cases  had  been  supposed  to  rest  on  the  same 
foundation,  the  whole  controversy  would  have  been  settled  by 
the  case  of  "La  Vengeance,"  reported  in  3  Ball.,  297. 

The  civil  and  maritime  jurisdiction  of  the  vice-admiralty 
courts  extended  to  the  same  subjects  and  was  exercised  under 
the  same  limitations  in  the  colonies  as  in  Great  Britain.  "  Upon 
the  establishment  of  colonial  Governments,"  says  a  learned 
judge  of  one  of  those  courts,  "it  was  deemed  proper  to  invest 
the  Governors  with  the  same  civil  and  maritime  jurisdiction; 
and  therefore  it  became  usual  for  the  Lord  High  Admiral  or  the 
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Lords  Commissioners  to  grant  a  commission  of  vice-admiral  to 
them."  The  office  thus  conferred  on  the  Governor  was  pre- 
cisely the  same  with  that  of  the  vice-admirals  in  England,  and 
was  confined  to  that  civil  and  maritime  jurisdiction  which  was 
the  original  branch  of  his  authority.  (Stewart's  V.  Ad.  R., 
894,  405.)  These  courts  were  subordinate  to  the  admiralty 
court  of  England,  and,  until  the  late  reign  of  William  IV,  it 
received  appeals  from  them.  (1  Dod.  Adm.  R.,  881.)  The 
incompatibility  of  the  criminal  jurisdiction  of  the  Admiral  on 
the  high  seas  with  the  legal  constitution  of  England,  was  de- 
clared and  corrected  by  the  28  H.  VIII,  ch.  15. 

Hawkins,  in  his  Pleas,  says  that,  it  being  inconsistent  with 
the  liberties  of  the  nation  that  any  man's  life  should  be  taken 
away,  unless  by  the  judgment  of  his  peers  or  the  common  law 
of  this  land,  that  act  was  passed.  (1  Hawk.  PL,  251.)  And 
the  same  principle  is  embodied  in  the  Constitution  of  the 
United  States,  with  much  enlargement;  for  the  extension  of 
the  admiralty  jurisdiction  under  the  laws,  professedly  of  navi- 
gation and  trade,  for  the  punishment  of  offences  and  misde- 
meanors, in  the  reign  of  George  HI,  was  a  prominent  cause  of 
the  American  Revolution.  In  1768,  John  Adams,  the  Coke 
of  the  Revolution,  prepared  for  the  citizens  of  Boston  instruc- 
tions to  their  representatives,  Otis,  Cushing,  Samuel  Adams, 
and  Hancock.  The  citizens  said  to  their  representatives,  that, 
"next  to  the  revenue  itself,  the  late  extensions  of  the  jurisdic- 
tion of  the  admiralty  are  our  greatest  grievance.  The  Ameri- 
can courts  of  admiralty  seem  to  be  forming  by  degrees  into  a 
system  that  is  to  overturn  our  constitution,  and  to  deprive  us 
of  our  best  inheritance,  the  laws  of  the  land.  It  would  be 
thought  in  England  a  dangerous  innovation,  if  the  trial  of  any 
matter  on  land  was  given  to  the  admiralty."  They  refer  to 
the  statutes  passed  in  the  reign  of  George  HI,  and  declare 
that  they  violate  Magna  Charta;  and  they  conclude  by  an 
earnest  recommendation  to  their  representatives,  "  by  every  legal 
measure  to  endeavor  that  the  power  of  these  courts  may  be  confined  to 
their  proper  elemeni9  according  the  ancient  Enalish  statutes;  and 
that  they  petition  and  remonstrate  against  the  late  extensions 
of  their  jurisdictions,  and  they  doubt  not  that  the  other  colo- 
nies and  provinces,  who  suffer  with  them,  will  cheerfully  har- 
monize with  them  in  any  justifiable  measures  of  redress."  Other 
testimony  of  the  same  kind  might  be  adduced,  to  show  what 
the  opinions  of  the  colonists  were,  as  to  the  legitimate  extent 
of  the  admiralty  jurisdiction  in  the  colonies.  The  journals  of 
the  First  Congress  (1774)  render  this  unnecessary.  They  are 
replete  with  proof  of  the  pervading  sentiment  in  the  British 
colonies. 
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That  Congress  declare  that  "the  respective  colonies  are 
entitled  to  the  common  law  of  England,  and  to  the  benefit  of 
such  English  statutes  as  existed  at  the  time  of  the  colonization, 
which  had  been  found  suitable  to  their  situation."  In  their 
address  setting  forth  the  cause  and  necessity  for  their  taking 
up  of  arms,  they  allege  that  statutes  have  been  passed  for  ex- 
tending the  jurisdiction  of  courts  of  admiralty  beyond  their 
ancient  limits.  In  the  several  addresses  to  the  inhabitants  of 
Great  Britain,  to  the  people  of  the  colonies,  to  the  people  of 
Ireland, ,  and  to  the  King,  the  enlarged  authority  of  those 
courts,  their  interference  with  the  common-law  right  of  trial 
by  jury,  and  their  offensive  use  of  the  laws  and  course  of  pro- 
ceeding adopted  from  Roman  tyrants,  are  distinctly  repre- 
hended.    (1  Jour.  Congr.,  16,  28,  32,  47,  101.) 

There  can  be  no  room  for  doubt  that  the  statesmen  and 
jurists  who  composed  the  Congress  of  1774  regarded  the  limits 
of  the  courts  of  admiralty  as  settled  by  the  statutes  of  Richard 
II,  Henry  IV,  Henry  VHI,  and  the  early  acts  of  navigation 
and  trade,  and  that  the  enlargement  of  this  jurisdiction  was 
such  a  wrong  as  to  justify  a  resort  to  arm9.  Their  declarations 
bear  no  other  interpretation ;  and  the  admiralty  system  of  the 
States  before  the  Constitution  was  administered  upon  this 
opinion.     (Bee's  Adm.  R.,  419,  433 ;  1  Dall.,  33.) 

Before  examining  the  constitutional  history  and  Constitution 
of  the  United  States,  it  will  not  be  irrelevant  to  ascertain  the 
origin  of  the  courts  of  admiralty  in  France,  and  their  jurisdic- 
tion at  the  period  of  the  adoption  of  the  Constitution.  The 
Admiral  was,  in  France,  as  in  Englaud,  a  great  feudatory,  with 
the  seignoral  privilege  of  administering  justice  by  judges  of  his 
appointment.  There  were  there,  as  in  England,  contests  with 
other  officers  in  regard  to  jurisdiction,  and  the  royal  authority 
was  interposed  to  settle  them.  In  1627,  the  office,  with  its  dig- 
.nity  and  privileges,  was  abolished ;  in  1668,  it  was  revived  by 
Louis  XIV,  and  conferred  upon  a  member  of  the  royal  family ; 
in  1791,  it  was  suppressed,  and  its  judicial  establishment  disap- 

{>eared  from  history,  other  courts  and  authorities  being  estab- 
lished to  perform  their  functions.  The  ordinances  of  Louis 
XlV  enlarged  and  defined  the  jurisdiction  of  the  courts  of  the 
Admiral,  to  promote  the  convenience  of  commerce,  to  determine 
the  unsettled  jurisprudence  concerning  maritime  contracts,  to 
define  the  duties  of  seamen,  the'powers  of  the  officers,  and  to 
provide  an  adequate  police  for  the  ports,  harbors,  and  the  coasts 
of  the  sea. 

Their  jurisdiction  extended  to  a  number  of  cases  of  contract 
specified  in  the  ordinance,  and  conferred  the  ancient  jurisdic- 
tion over  piracies  and  thefts  at  sea,  the  desertion  of  crews,  and 
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enerally  of  all  crimes,  offences,  and  trespasses,  committed  on 

le  sea,  in  ports,  roadsteads,  and  havens,  and  the  shores  within 
the  ebb  and  flow  of  the  tide. 

The  police  and  navigation  of  the  rivers  of  France  were  not 
placed  under  the  admiralty,  but  were  regulated  by  other  offi- 
cers under  other  ordinances.  Without  supposing  that  the  or- 
dinances of  Louis  XIV  have  any  authority  on  this  subject,  it  is 
yet  certain  that  a  cause  of  collision  arising  upon  one  of  the  riv- 
ers of  France  above  the  ebb  and  flow  of  the  tide  was  .not  cog. 
nizable  before  the  admiralty  of  France,  in  1789,  or  for  centuries 
previously. 

'  The  judicial  power  of  the  United  States  was  organized  to 
comprehend  all  cases  that  might  properly  arise  under  the  Con- 
stitution, laws,  and  treaties  oi  the  United  States,  and,  in  addi- 
tion, cases  of  which,  from  the  character  of  the  parties,  the  de- 
cision migjht  involve  the  peace  and  harmony  of  the  Union. 
This  principle  was  accepted  without  dissent  among  the  framers 
of  the  Constitution.  The  clause  "all  cases  of  admiralty  and 
maritime  jurisdiction"  appears  in  the  draught  of  the  Constitu- 
tion imputed  to  Charles  Pinckney,  and  submitted  at  a  very  early 
stage  of  the  session  of  the  Convention.  It  was  reported  by  the 
committee  of  detail  in  their  first  report,  and  was  adopted  with- 
out debate.  In  one  of  the  sittings,  in  an  incidental  aiscussjou, 
Mr.  Wilson,  of  Pennsylvania,  remarked:  "  That  the  admiralty 
jurisdiction  ought  to  be  given  wholly  to  the  National  Government,  as 
it  related  to  cases  not  within  the  jurisdiction  of  a  particular  State,  and 
to  a  scene  in  which  controversy  with  foreigners  would  be  most  likely 
to  happen."  (2  Mad.  De.,  799.)  $o  other  observation  in  the 
Convention  illustrates  this  clause. 

The  iudiciary  clause  is  expounded  in  the  numbers  of  the 
Federalist,  by  Alexander  Hamilton. 

He  says,  the  judicial  power  extends — 1st,  to  all  those  cases 
which  arise  out  of  the  laws  of  the  United  States,  passed  in  pur- 
suance of  their  just  and  constitutional  powers  of  legislation; 
2d,  to  all  those  which  concern  the  execution  of  the  provisions 
expressly  contained  in  the  Articles  of  Union;  Sd,  to  all  those 
in  which  the  United  States  are  a  party;  4th,  to  all  those  which 
involve  the  peace  of  the  Confederacy,  whether  they  relate  to 
the  intercourse  between  the  United  States  and  foreign  nations, 
or  to  that  between  the  States  themselves ;  5th,  to  all  those  which 
originate  on  the  high  seas,  and  are  of  admiralty  or  maritime 
junsdiction ;  and,  lastly,  to  all  those  in  which  the  State  tribu- 
nals cannot  be  supposed  to  be  unbiassed  and  impartial. 

In  regard  to  the  5th  class,  he  says:  "The  most  bigoted  idol- 
izers  of  State  authority  have  not  thus  far  shown  a  disposition 
to  deny  the  national  judiciary  the  cognizance  of  maritime 
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causes.  These  so  generally  depend  on  the  laws  of  nations, 
and  so  commonly  affect  the  rights  of  foreigners,  that  they  fall 
within  the  considerations  relative  to  the  public  peace.  The 
most  important  of  them  are,  by  the  present  Confederation,  sub- 
mitted to  Federal  jurisdiction."- 

Similar  remarks  are  to  be  found  in.  the  debates  in  various  of 
the  Conventions  of  the  States  which  adopted  the  Constitution, 
as  incidentally  occurring.  In  none  of  the  Conventions  was  the 
judiciary  clause  of  the  Constitution  considerately  examined, 
except  in  Virginia;  And  in  the  Convention  of  Virginia  no  ob-  . 
jection  was  made  to  this  clause.  .Gov.  Randolph  said  there, 
that  "eases  of  admiralty  and  maritime  jurisdiction  cannot  with 
propriety  be  vested  in  particular  State  courts.  As  our  national 
tranquillity,  reputation,  and  intercourse  with  foreign  nations, 
may  be  affected  by  admiralty  decisions,  as  they  ought  there- 
fore  to  be  uniform,  and  as  there  can  be  no  uniformity  if  there 
be  thirteen  distinct  independent  jurisdictions,  the  jurisdiction 
ought  to  be  in  the  Federal- judiciary."  Mr.  Madison,  in  a 
luminous  exposition  of  the  article,  expressed  a  similar  opinion. 
He  said :  "  The  same  reasons  supported  the  grant  of  admiralty 
jurisdiction  as  existed  in  the  grant  of  cognizance  of  causes  ax-  ' 
fecting  ambassadors  and  foreign  ministers."  "As  our  inter- 
course with  foreign  nations  will  be  affected  by  decisions  of  this 
kind,  they  ought  to  be  uniform."  In  the  same  speech,  this 
statesman  affirmed,  that  all  controversies  directly  between  citizen 
and  citizen  will  still  remain  with  the  local  courts.  And  after  the 
Constitution  was  adopted,  we  find  Chief  Justice  Jay,  in  ana- 
lyzing the  judicial  power  of  the  United  States,  and  assigning 
reasons  for  the  grant,  says  of  this  portion  of  it,  "because,  as 
the  seas  are  the  joint  property  of  nations,  whose  rights  and 
privileges  relative  thereto  are  regulated  by  the  law  of  nations 
and  treaties,  such  cases  necessarily  belong  to  a  national  juris- 
diction." The  instance  jurisdiction  of  the  court,  now  the  ob- 
ject of  such  ambition  and  interest,  and  involving  questions  so 
threatening,  was  hardly  referred  to  by  the  friends  of  the  Con- 
stitution, and  not  an  alarm  was  expressed  by  an^r  of  its  vigil- 
ant and  jealous  opponents.  The  prize  jurisdiction  of  the 
court — that  which  concerned  the  foreign  relations  of  the  Union 
in  war  or  in  peace,  and  which  is  so  intimately  related  to  the 
honor  and  dignity  of  the  country — was  in  the  minds  of  all  those 
statesmen  who  referred  to  the  subject. 

It  did  not  enter  the  imagination  of  any  opponent  of  the  Con- 
stitution to  conceive  that  a  jurisdiction  which  for  centuries  had 
been  sternlv  repelled  from  the  body  of  any  county  could,  bv 
any  authority,  artifice,  or  device,  assume  a  jurisdiction  through 
the  whole  extent  of  every  lake  and  water-course  within  the 
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limits  of  the  United  States.  The  collision  described  in  the 
libel  of  the  appellants  occurred  at  a  place  which  in  1789  formed 
a  part  of  the  State  of  Georgia.  Had  a  similar  cause  then  arisen, 
I  can  affirm  with  perfect  safety  that  not  an  individual  member 
of  any  Convention,  whether  State  or  Federal,  who  was  con- 
cerned in  the  making  or  the  ratifying  of  the  Constitution,  would 
have  admitted  the  existence  of  an  admiralty  jurisdiction  over 
the  case.  Such  being  the  facts,  I  affirm  that  no  change  in  the 
opinion  of  men,  nor  in  the  condition  of  the  country,  nor  any 
apparent  expediency,  can  render  that  constitutional  which  those 
who  made  tne  Constitution  did  not  design  to  be  so. 

"If  any  of  the  provisions  of  the  Constitution  are  deemed 
unjust,"  said  the  Chief  Justice,  in  Scott  v.  Sandford,  19  How., 
893,  "there  is  a  mode  prescribed  in  the  instrument  itself  by 
which  it  may  be  amended ;  but,  while  it  remains  unaltered,  it 
must  be  construed  as  it  was  understood  at  the  time  of  its  adop- 
tion. It  is  not  only  the  same  in  words,  but  the  same  in  mean- 
ing, and  delegates  the  same  powers  to  the  Government,  and 
secures  the  same  rights  and  privileges  to  the  citizen ;  and  as 
long  as  it  continues  to  exist  in  its  present  form,  it  speaks  not 
only  in  the  same  words,  but  with  the  same  meaning  with  which 
it  spake  when  it  came  from  the  hands  of  its  framers,  and  was 
voted  on  and  adopted  by  the  people  of  the  United  States. 

That  the  framers  of  the  Constitution  designed  to  secure  to 
the  Federal  Government  a  plenary  control  over  all  maritime 
questions  arising  in  their  intercourse. with  foreign  nations, 
whether  of  peace  or  war,  which  assumed  a  juridical  form 
through  courts  of  its  own  appointment,  is  more  than  probable 
from  the  instrument  and  the  contemporary  expositions  I  have 
quoted.  This  was  the  primary  and  designed  object  of  the 
authors  of  the  Constitution  in  granting  this  jurisdiction.  It  is 
likewise  probable  that  the  jurisdiction  which  had  been  exer- 
cised from  the  infancy  of  the  colonies  to  the  reign  of  George 
HI,  by  courts  of  admiralty,  under  laws  of  navigation,  trade, 
and  revenue,  was  considered  as  forming  a  legitimate  branch  of 
the  admiralty  jurisdiction.  Such  was  the  opinion  of  the  First 
Congress  under  the  Constitution,  and  it  has  been  confirmed  in 
this  court.  (8  Ball.,  897;  2  Cr.,  405;  4  Cr.,  443;  2  H.,  210.) 
If  the  instance  jurisdiction  of  the  court  was  at  all  remembered, 
the  reminiscence  was  not  of  a  nature  to  create  alarm.  The 
cases  for  its  employment  were  few  and  defined.  Those  did 
not  depend  upon  any  purely  municipal  code,  nor  affect  any  . 
question  of  public  or  political  interest.  They  related  for  the 
most  part  to  transactions  at  a  distance,  which  did  not  involve 
the  interests  nor  attract  the  observation  of  any  considerable 
class  of  persons.    No  one  could  imagine  that  this  jurisdiction, 
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by  the  interpretation  of  those  who  were  to  exercise  it,  could 
penetrate  wherever  a  vessel  of  ten  tons  might  enter  within  any 
of  the  States. 

The  question  arises,  what  are  the  power  and  jurisdiction 
claimed  for  the  courts  of  the  United  States  by  this  reversal  of 
the  judgment  of  the  District  Court  of  Alabama? 

The  Supreme  Court  requires  that  court  to  take  cognizance 
of  cases  of  admiralty  and  maritime  jurisdiction  that  arise  on 
lakes  and  on  rivers,  as  if  they  were  high  seas.  Dunlap,  defi- 
ning the  constitutional  jurisdiction  in  1835,  said,  that  "it  com- 
prehends all  maritime  contracts,  torts,  and  injuries.  The  lat- 
ter branch  ip  necessarily  bounded  by  locality;  the  former  ex- 
tends over  all  contracts,  whensoever  they  may  be  made  and 
executed,  or  whatever  may  be  the  form  of  the  stipulation  which 
relates  to  the  navigation,  business,  or  commerce  of  the  sea." 
(Dunlap's  Pr.,  48.) 

This  was  the  broad  pretension  for  the  admiralty  set  up  by 
Mr.  Justice  Story,  in  Delovio  v.  Boit,  in  1815,  under  which  the 
legal  profession  and  this  court  staggered  for  thirty  years  before 
being  able  to  maintain  it  The  definition  to  be  deduced  from 
the  present  decision  deprives  that  of  any  significance/  That 
affords  no  description  of  the  subject. 

The  definition  under  this  decree,  if  carried  to  its  logical  ex- 
tent, will  run  thus:  "That  the  admiralty  and  maritime  juris- 
diction of  the  courts  of  the  United  States  extends  to  all  cases 
of  contracts,  torts,  and  injuries,  which  arise  in  or  concern  the 
navigation,  commerce,  or  business  of  citizens  of  the  United 
States,  or  persons  commorant  therein,  on  any  of  the  navigable 
waters  of  the  world." 

I  proceed  now  to  examine  the  jurisprudence  of  the  courts  of 
the  United  States,  to  ascertain  the  various  stages  in  the  pro- 
gress to  the  goal  which  has  been  to-day  attained.  The  tend- 
ency of  opinion  in  the  first  years  of  the  existence  of  the  Union 
was  to  limit  the  admiralty  jurisdiction  according  the  constitu- 
tion of  the  British  court  of  admiralty.  Justice  Washington  so 
declared  in  1806;  United  States  v.  McGlll,  4  Dall.,  395;  and  his 
learned  successor  maintained  the  same  doctrine.  (Bald.  R.,  544.) 

This  opinion  was  assailed  by  Justice  Story  in  Delovio  v.  Boit, 
2  0all.,  395,  in  the  year  1815. 

The  question  of  jurisdiction  arose  on  a  libel  founded  on  a 
policy  of  insurance,  and  the  jurisdiction  of  the  court  was  sus- 
tained. I  believe  I  express  a  general,  if  not  universal,  opinion 
of  the  legal  profession,  in  saying  that  this  judgment  was  erro- 
neous. I  understand  Justice  Curtis  to  intimate  the  existence 
of  such  an  opinion  in  the  Gloucester  Insurance  Company  v. 
Younger,  2  Curt  R,  822. 
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The  opinion  of  Justice  Story,  in  tbe  cause  of  Delovio  v.  Boit, 
is  celebrated  for  its  research,  and  remarkable,  in  my  opinion, 
for  its  boldness  in  asserting  novel  conclusions,  and  the  facility 
with  which  authentic  historical  evidence  that  contradicted 
them  is  disposed  of.  The  examination  of  the  English  authori- 
ties resulted  in  the  following  conclusions. 

In  the  construction  of  the  statutes  of  Richard  II  and  Henry 
IV,  "the  admiralty  has  tmifortnly  and  without  hesitation,"  he 
says,  "maintained  that  they  were  never  intended  to  abridge  or 
restrain  the  rightful  jurisdiction  of  the  court;  that  they  meant 
to  take  away  any  pretence  of  entertaining  suits  upon  contracts 
arising  wholly  upon  laud,  and  referring  solfely  to  terrene  af- 
fairs ;  and-  upon  torts  or  injuries  which,  though  arising  in  ports, 
were  not  done  within  tbe  ebb  and  flow  of  the  tide ;  ana  that 
the  langaage  of  these  statutes,  as  well  as  the  manifest  object 
thereof,  as  stated  in  the  preambles,  and  in  the  petitions  on 
which  they  were  founded,  is  fully  satisfied  by  this  exposition. 
80  that,  consistently  with  the  statutes,  the  admiralty  may  still 
exercise  jurisdiction :  1.  Over  torts  and  injuries  upon  the  high 
seas,  and  in  ports  within  the  ebb  and  flow  of  the  tide,  and  m 
great  streams  below  the  first  bridges;  2.  Over  all  maritime 
contracts  arising  at  home  or  abroad ;  8.  Over  matters  of  prize 
and  its  incidents."  In  regard  to  the  conclusions  of  the  courts 
of  common  law  he  says: 

That  the  common-law  interpretation  of  these  statutes  abridges 
the  jurisdiction  to  things  wnolly  done  on  the  sea.  2.  That 
the  common-law  interpretation  ot  these  statutes  is  indefensible 
upon  principle,  and  the  decisions  founded  upon  it  are  in- 
consistent and  unsatisfactory.  8.  That  the  interpretation  of 
the  same  statutes  does  not  abridge  any  of  its  ancient  jurisdic- 
tion, but  leaves  to  it  cognizance  of  all  maritime  contracts,  torts, 
injuries,  and 'offences  upon  the  high  seas,  and  in  ports  as  far 
as  the  ebb  and  flow  of  the  tide.  4.  That  this  is  the  true  limit 
of  the  admiralty  jurisdiction,  on  principle.  In  regard  to  the 
case  of  the  collision  between  ships  ana  steamboats,  we  have 
the  authoritative  declaration  of  the  judge  of  the  admiralty.  I 
have  cited  it  to  show  that  this  statement  of  the  English  law  is 
not  accurate.  And  Sir  John  Nicholl,  in  the  same  court,  in  8 
Hagg.,  257,  283,  differs  materially  from  other  portions  of  the 
same  statement.  It  may  be  true  that  the  Eughsh  court  of  ad- 
miralty, with  the  approbation  of  the  King,  took  cognizance 
of  causes  arising  within  the  limits  of  England,  in  despite  of 
the  prohibition  by  Parliament.  But  the  great  charter,  and 
other  statutes  of  importance  to  the  liberties  of  the  realm, 
were  also  violated  by  the  same  authority.  It  is  also  true 
that  the  twelve  judges  of  England,  and  the  attorney  gen- 
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eral,  in  the  presence  of  the  King  and  the  Privy  Council, 
after  solemn  debate,  in  1682,  signed  an  agreement  to  concede 
to  the  admiralty  a  larger  jurisdiction.  But  such  an  act  was 
illegal,  and  by  the  judges  extra-judicial.  Ten  of  those  judges, 
four  years  later,  presided  in  the  case  against  Hampden  for  ship 
money;  the  attorney  general  was  the  inventor  of  the  writ  for 
its  levy ;  the  Privy  Council  was  that  which  Strafford  and  Laud 
had  organized  to  rule  England  without  a  Parliament,  and  which 
was  made  hateful  by  its  arbitrary  and  violent  proceedings. 
And  the  contract  itself  was  denounced  as  unconstitutional  by 
Lord  Coke,  who,  but  a  few  years  before,  had  prepared  the 
Petition  of  Right  in  which  the  legal  constitution  of  England 
was  embodied.  For  all  contracts,  pleas,  and  quarrels,  made  and 
done  upon  a  river,  haven,  or  creek,  within  the  realm  of  Eng- 
land, he  said,  "the  Admiral,  without  question,  hath  not  juris- 
diction, for  then  he  should  hold  plea  of  things  done  within  the 
body  of  the  county,  which  are  triable  by  verdict  of  twelve  men, 
aud  merely  determinable  by  the  common  law,  and  not  within 
the  admiralty  and  by  the  civil  law ;  for  that  were  to  change 
and  alter  the  law  in  such  cases."  (4  Co.  Inst,  185.)  And 
finally,  in  1640,  to  close  the  door  upon  all  such  attempt  a  of  the 
King  and  his  Privy  Council,  the  fifth  section  of  the  act  "For 
the  regulating  of  the  Privy  Council,  and  for  taking  away  the 
court  commonly*  called  the  Star  Chamber,"  which  I  have  al- 
ready quoted,  was  adopted. 

The  great  and  controlling  question  of  contest  in  this  long 
period  of  contest  was  as  to  the  supremacy  of  the  Parliament, 
and  a  very  important  form  of  that  question  related  to  its  or- 
ganization of  the  courts  and  its  regulation  of  their  jurisdiction. 
When  the  supremacy  of  Parliament  had  been  established  by 
the  Revolution,  its  enactments  which  had  defined  the  consti- 
tutional limits  of  the  courts  of  judicature  were  no  longer  op- 
posed or  contradicted.  The  error  of  the  opinion  in  Delovio  v. 
Boit,  on  this  subject,  in  my  judgment,  consists  in  its  adoption 
of  the  harsh  and  acrimonious  censures  of  discarded  and  dis- 
comfited civilians  on  the  conduct  of  the  great  patriots  of  Eng>- 
land,  whose  courage,  sagacity,  and  patriotism,  secured  the  rights 
of  her  people,  as  any  evidence  of  historical  facts. 

But  the  royal  ordinances  of  Louis  XIV  unquestionably  af- 
ford that  support  to  the  decision  and  opinion  in  that  case  which 
cannot  be  found  in  the  English  law.  The  policy  of  insurance 
is  enumerated  among  the  contracts  submitted  to  the  French 
courts  of  admiralty,  and  the  formulary  in  which  the  jurisdiction 
as  to  torts  and  offences  is  expressed  in  the  opinion  is  a  free 
translation  from  the  French  ordinances.  I  refer  to  the  opinion 
in  the  case  of  Delovio  v.  Boit,  as  the  first  and  most  complete 
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exposition  of  the  system  which  its  aothorafterwards  introduced 
as  the  doctrine  of  the  court,  in. the  Thomas  Jefferson,  in  1825; 
Orleans  v.  Phoebus,  in  1887;  and  Coombs's  case,  in  1888;  and 
which  was  more  fully  sanctioned  in  the  opinions  of  the  court 
in  subsequent  cases;  and  because  he  defends  in  that  opinion 
the  jurisdiction  of  the  admiralty  upon  grounds  which  are 
not  to  be  reconciled  with  the  opinion  of  the  court  in  the  present 
cause. 

In  the  Steamboat  Orleans  r.  Phoebus,  11  Pet,  178,  decided 
in  1835,  the  court  say:  "  The  true  test  of  jurisdiction  is,  whether 
the  vessel  be  engaged  substantially  in  maritime  navigation,  or  in 
interior  navigation  and  trade,  not  on  tide-waters.  In  the  latter 
case  there  is  no  jurisdiction."  In  the  United  States  v.  Coombs,  12 
Pet.,  73,  the  direct  question  arose  as  to  the  limits  of  this  jurisdic- 
tion. The  court  answers,  as  in  former  cases,  "  That  in  cases  pure- 
ly dependent  upon  the  locality  of  the  act  done,  it  is  limited  to  the 
sea  and  to  tide-waters  as  far  as  the  tide  flows;  and  that  it  does 
not  reach  beyond  high-water  mark.  It  is  the  doctrine  repeat- 
edly asserted  by  this  court,  and  we  see  no  reason  to  depart 
from  it."  In  Waring  v.  Clark,  5  How.,  441,  the  same  ques- 
tion was  again  considered  by  the  court  The  claimants  of  the 
largest  extent  of  jurisdiction  for  the  court  expressed  their 
opinion  through  Mr.  Justice  Wayne.  He  cited  the  former 
decisions  with  approbation,  and  said  that  the  question  was  no 
longer  open  in  the  court;  "that  it  was  res  judicata  in  this 
court."  Again,  in  1848,  Mr.  Justice  Nelson,  expressing  the 
views  of  the  four  judges  who  concurred  with  Justice  Wayne 
in  the  former  case,  (New  Jersey  Steam  Navigation  Company 
v.  Merchants'  Bank,  6  How.,  844,)  disclaimed  jurisdiction  over 
"contracts  growing  out  of  the  purely  internal  commerce  of 
the  State,  as  well  as  commerce  Deyond  tide-waters,"  stating 
that  "  they  are  generally  domestic  in  their  origin  and  operation, 
and  could  hardly  have  been  intended  to  be  drawn  within  the 
cognizance  of  the  Federal  courts."  I  think  it  is  manifest,  that 
had  the  case  before  the  court  been  produced  before  it  ten  years 
ago,  it  would  havje  been  unanimously  dismissed  for  the  want 
of  jurisdiction.  From  the  decision  in  the  Thomas  Jefferson, 
in  1825,  to  that  of  the  New  Jersey  Navigation  Company  v. 
the  Merchants'  Bank,  in  1848,  two  generations  of  judges  have 
agreed  to  doctrines  wholly  irreconcilable  with  the  judgment 
now  given. 

In  1851,  the  case  of  the  Genesee  Chief  v.  Fitzhugh,  12  How., 
443,  came  before  the  court.  It  was  a  cause  of  collision  between 
steamboats  navigating  Lake  Ontario,  and  engaged  in  the  com- 
merce of  different  States.  The  District  Court  exercised  juris- 
diction under  the  act  of  February,  1845,  (5  Stat  at  L.,  726,) 
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which  provided  for  such  cases  on  the  lakes,  and  navigable 
waters  connected  with  them,  in  the  same  manner  as  if  the  Bame 
vessels  had  been  employed  in  navigating  the  high  seas  or  on 
tide-waters  within  the  admiralty  jurisdiction,  with  a  proviso 
that  all  the  issues  of  fact  might  be  tried  by  a  jurv. 

The  court  decided  that  the  act  was  not  a  regulation  of  com- 
merce between  the  States,  and  that  the  jurisdiction  conferred 
on  the  District  Court  could  not  be  sustained  as  a  regulation  of 
commerce  among  the  States,  and  that  the  judicial  power  of  the 
United  States  could  not  be  extended  by  such  legislation.  The 
court,  after  this  sound  constitutional  argument,  proceed  to  say: 
"If  the  meaning  of  these  terms  in  the  Constitution  was  now  for 
the  first  time  brought  before  this  court,  there  could,  we  think,  be 
no  hesitation  in  sayingthatthe  lakes  and  their  connecting  waters 
were  embraced  in  them.  These  lakes  are,  in  truth,  inland 
seas.  Different  States  border  on  them  on  one  side,  and  a  for- 
eign nation  on  the  other;  a  great  and  growing  commerce  be- 
tween different  States  and  a  foreign  nation,  which  is  subject 
to  all  the  incidents  and  hazards  that  attend  commerce  on  the 
ocean.  Hostile  fleets  have  encountered  in  them,  and  prizes 
have  been  made ;  and  every  reason  which^xists  for  the  grant 
of  admiralty  jurisdiction  to  the  General  Government  on  the 
Atlantic  seas,  applies  with  equal  force  to  the  lakes.  There  is 
an  equal  necessity  for  the  instance  power,  and  for  the  prize 
power  of  the  admiralty  court  to  administer  Admiralty  law ;  and 
if  the  one  cannot  be  established,  neither  can  be  the  other." 

All  the  considerations  mentioned  in  this  argument  applied 
to  the  Mississippi  river  in  1789,  and  some  of  them  do  at  this 
time. 

I  have  stated  the  entire  argument  of  the  court  upon  the 
precise  question,  whether  the  court  had  jurisdiction  of  the 
cause  for  damage  in  that  locality.  The  court  say,  "the  only 
objection  made  to  the  jurisdiction  is,  that  there  is  no  tide  in 
the  lakes,  or  the  waters  connecting  them ;  and  it  is  said  that 
the  admiralty  and  maritime  jurisdiction,  as  known  and  under- 
stood in  England  and  this  country  at  the  time  the  Constitution 
was  adopted,  was  confined  to  the  ebb  and  flow  of  the  tide."  ~ 
The  Chief  Justice  combats  this  objection  to  the  jurisdiction  of 
the  court  in  that  cause,  and  pronounces  for  th«  court  that  tide 
does  not  form  the  criterion  of  jurisdiction.  In  my  opinion,  the 
argument  of  the  court  in  favor  of  jurisdiction  is  imposing;  and 
also  that  the  objection  taken  by  the  appellants,  as  reported  in 
the  opinion,  does  not  embody  the  strength  of  the  objection  to 
'the  jurisdiction.  To  ascertain* the  scope  of  the  opinion,  it  is 
necessary  to  examine  the  argument  of  the  court,  and  the  worth 
of  the  objection  taken  to  the  jurisdiction  and  combated. 
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The  lakes  are-cert^ply  not  seas  according  to  the  sig- 
nification of  that  word  in  the  law  of  nations  or  the  Admi- 
ral's commission.  They  are  not  common  highways  for  all 
nations,  open  to  the  ships  of  all,  and  exempted  from  the  mu- 
nicipal regulation  and  control  of  any.  The  sovereignty  over 
them  belongs  to  tlje  riparian  proprietors,  in  the  same  manner 
as  over  the  Rhine  or  Kio  Grande  rivers;  and  the  American 
States  and  British  Queen  have  respectively  courts  to  adminis- 
ter their  laws  within  the  limits  of  their  several  titles,  to  the 
middle  of  the  lakes,  against  those  who  may  offend  against 
them.  The  jurisdiction  of  the  court  of  admiralty  cannot  be 
supported  upon  the  lakes  as  seas.  But  the  lakes  form  an  ex- 
_  ternal  maritime  boundary  of  the  United  States,  and  are  a  com- 
mercial highway,  which  by  treaty  is  common  to  the  inhabitants 
of  the  two  maritime  and  commercial  countries  whose  posses- 
sions border  them.  The  commerce  of  these  countries  is  great 
.  and  growing,  and  exposed  to  depredation;  and  in  the  absence 
of  a  navy,  and  without  defined  boundaries,  the  police  of  the 
States  on  this  exposed  frontier  may  be  inefficient  for  the  pro- 
tection of  the  interests  of  the  Union.  I  shall  not  inquire 
whether  these  considerations,  or  those  among  them  which  are 
applicable  to  the  river  Mississippi,  authorized  the  decisions  in 
the  Genesee  Chief  v.  Fitzhugn,  12  How. ;  and  Fritz  v.  Bull, 
12  How.,  466 ;  Walsh  v.  Rogers,  13  How.,  283.  I  have  yielded 
to  the  principle,  of  stare  decisis,  and  have  applied  the  decisions 
as  I  found  them  when  I  came  into  this  court.  But  not  one  of 
these  considerations  has  any  application  to  the  case  before  this 
court.  The  Alabama  river  is  not  an  inland  sea.  Its  naviga- 
tion was  not  open  to  a  single  foreign  vessel  when  this  collision 
took  place.  No  port  had  been  established  on  it  by  the  author- 
ity of  Congress.  The  commerce  that  passes  over  it  consists 
mainly  of  the  products  of  the  State,  and  the  objects  received 
in  exchange,  at  the  only  seaport  of  the  State. .  For  its  whole 
length  it  is  subject  to  the  same  State  Government,  and  its 
police  does  not  involve  a  necessity  for  a  navy. 

The  objection  noticed  in  the  opinion  of  the  court  in  the' Gen- 
esee Chief,  as  opposed  in  the  argument  against  the  jurisdiction 
of  the  court,  I  have  said  does  not  meet  the  force  of  the  adver- 
sary opinion.  In  France,  the  domain  of  the  Admiral  was  lim- 
ited to  the  sea,  its  coasts,  ports,  havens,  and  shores  to  the  high- 
water  mark,  and  his  seignoral  right  to  dispense  justice  was 
confined  to  his  domain.  The  contest  there  was  as  to  the  ex- 
tent of  rival  seignories.  But  in  Great  Britain  the  contest  had 
a  more  profound  significance  than  is  to  be  found  in  a  contro- 
versy merely  between  rival  feudatories. 

The  Admiral's  jurisdiction  there  had  no  relation  to  the  salt- 
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ness  or  freshness  of  the  waters,  nor  whether  the  rivers  were 
public  or  private,  navigable  or  floatable.  The  question  was, 
whether  Englishmen  should  be  governed  by  English  laws,  or 
"whether  contracts,  pleas,  and  quarrels,  should  be  drawn  ad 
aliud  exameriy  and  be  sentenced  per  attain  legem."  The  English 
Commons  abhorred  the  summary  jurisdiction  of  the  courts  of 
civil  law,  their  private  examination  of  witnesses,  their  rejection 
of  a  jury  of  the  vicinage,  the  discretion  they  allowed  to  the 
judge,  and  their  foreign  code*  They  erected  a  barrier  of  penal 
statutes  to  exclude  them  from  the  body  of  any  county,  either 
on  land  or  water. 

The  people  of  the  several  States  have  retained  the  popular 
element  of  the  judicial  administration  of  England,  and  the  at- 
tachment of  her  people  to  the  institutions  of  local  self-govern- 
ment. In  Alabama,  the  "trial  by  jury  is  preserved  inviolate," 
that  being  regarded  as  "an  essential  principle  of  liberty  and 
free  government"  In  the  court  of  admiralty  the  people  have 
no  place  as  jurors.  A  single  judge,  deriving  his  appointment 
from  an  independent  Government,  administers  in  that  court  a 
code  which  a  Federal  judge  has  described  as  "resting  upon 
the  general  principles  of  maritime  law,  and  that  it  is  not  com* 

Etent  to  the  States,  by  any  local  legislation,  to  enlarge,  or 
ait,  or  narrow  it."  (2  Story  R.,  456.) 
If  the  principle  of  this  decree  is  carried  to  its  logical  extent, 
all  cases  arising  in  the  transportation  of  property  or  persons 
from  the  towns  and  landing-places  of  the  different  States,  to 
other  towns  and  landing-places,  whether  in  or  out  of  the  State ; 
all  cases  of  tort  or  damage  arising  in  the  navigation  of  the  in- 
ternal waters,  whether  involving  the  security  of  persons  or  title 
to  property,  in  either;  all  cases  of  supply  to  those  engaged  in 
the  navigation,  not  to  enumerate  others,  will  be  cognizable  in 
the  District  Courts  of  the  United  States.  If  the  dogma  of 
judges  in  regard  to  the  system  of  laws  to  be  administered  pre- 
vails, then  this  ,whole  class  of  cases  may  be  drawn  ad  aliud  ex- 
amen,  and  placed  under  the  dominion  of  a  foreign  code,  whether 
they  arise  among  citizens  or  others.  The  States  are  deprived  of 
the  power  to  mould  their  own  laws  in  respect  of  persons  and 
things  within  their  limits,  and  which  are  appropriately  subject 
to  their  sovereignty.  The  right  of  the  people  to  self-govern- 
ment is  thus  abridged — abridged  to  the  precise  extent,  that  a 
judge  appointed  by  another  Government  may  impose  a  law,  not 
sanctioned  by  the  representatives  or  agents  of  the  people,  upon 
the  citizens  of  the  State.  Thus  the  contest  here  assumes  the 
same  significance  as  in  Great  Britain,  and,  in  its  last  analysis, 
involves  the  question  of  the  right  of  the  people  to  determine 
their  own  laws  and  legal  institutions.    And  surely  this  objec- 
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tion  to  the  decree  is.  independent  of  any  consideration  whether 
the  river  is  subject  to  tide*,  or  is  navigable  from  the  sea. 

This  decree  derives  no  strength  from  the  legislation  of  Con- 
gress,  bat  a  strong  argument  is  to  be  deduced  from  the  act  of 
1845  in  opposition  to  it  The  learned  author  of  the  opinion 
in  Delovio  v.  Boit,  and  in  the  case  of  the  Thomas  Jefferson, 
(Justice  Story,)  has  the  reputation  of  being:  the  author  of  the 
act.  He  proposed  to  bring  under  the  judicial  administration 
of  the  United  States,  cases  that  did  not  belong  to  the  jurisdic- 
tion of  the  admiralty  under  the  authoritative  exposition  of  the 
Constitution  by  this  court.  The  first  suggestion  of  the  feasi- 
bility of  such  a  law  is  to  be  found  in  the  opinion  given  in  the 
case  of  the  Thomas  Jefferson,  in  1825,  and  is  enough  to  relieve 
this  court  from  the  imputation  of  having  decided  that  case 
without  a  proper  appreciation  of  the  magnitude  of  the  question. 

The  act  of  1845  involves  the  admission,  that  cases  arising  on 
waters  within  the  limits  of  the  United  States  other  than  tide- 
waters were  cases  at  common  law,  and  that  a  jury,  under  the 
seventh  amendment  of  the  Constitution,  must  be  preserved. 
It  was  framed  on  the  hypothesis  that  Congress  might  increase 
the  judicial  power  of  the  United  States,  so  as  to  comprise  all 
cases  arising  on,  or  which  related  to,  any  subject  to  which  its 
legislation  extended.  It  is  apparent  that  this  court  in  1847, 
and  afterwards  in  1848,  when  the  suits  of  Waring  v.  Clark, 
and  the  New  Jersey  -Navigation  Co.  v.  The  Merchants'  Bank, 
were  so  elaborately  discussed,  were  wholly  unconscious  of  the 
fact  that  this  act  contained  a  recognition  of  any  jurisdiction  in 
admiralty,  additional  to  what  had  been  previously  exercised. 

The  only  inference  that  can  be  drawn  properly  from  the  act 
of  1845,  in  my  opinion',  is,  that  Congress  recognised  the  limit 
that  the  decisions  in  the  earlier  cases  in  this  court  had  estab- 
lished for  the  admiralty  and  maritime  jurisdiction,  and  its  own 
incapacity  to  confer  a  more  enlarged  jurisdiction  of  that  kind. 

I  nave  performed  my  duty,  in  my  opinion,  in  expressing  at 
large  my  convictions  on  the  subject  of  the  powers  of  the  courts 
of  the  United  States  under  the  clause  of  the  Constitution  I 
have  considered. 

There  have  been  cases,  since  I  came  into  this  court,  involv- 
ing the  jurisdiction  of  the  court  on  the  seas  and  their  tide- 
waters, the  lakes,  and  the  Mississippi  river.  I  have  applied 
the  law  as  settled  in  previous  decisions,  in  deference  to  the 
principle  of  stare  decisis,  without  opposing  any  objection — 
though  in  a  portion  of  those  decisions  the  reasons  of  the  court 
did  not  satisfy  my  own  judgment.  I  consider  that  the  prosent 
case  carries  the  jurisdiction  to  an  incalculable  extent  beyond 
any  other,  and  all  others,  that  have  heretofore  been  pronounced. 
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and  that  it  must  create  a  revolution  in  the  admiralty  adminis- 
tration of  the  courts  of  the  United  States ;  that  the  change  will 
produce  heart-burning  and  discontent,  and  involve  collisions 
with  State  Legislatures  and  State  jurisdictions.  And,  finally, 
it  is  a  violation  of  the  rights  reserved  in  the  Constitution  of 
the  United  States  to  the  States  and  the  people. 


.90ft  MS 
L*d984 

Timothy  S.  Goodman,  Plaintiff  in  Error,  v.  John  Simonds.  ^JS 

*«784 
7M7M 

Where  an  accepted  and  endorsed  bill  of  exchange  was  placed  by  the  drawer  as  ewsso 
collateral  security  for  his  own  debt  in  the  hands  of  his  creditor,  and  when  the 
creditor  came  to  sue  the  acceptor,  the  court  instructed  the  jury,  "that  if  such  m 
facts  and  circumstances  were  known  to  the  plaintiff  as  caused  him  to  suspect,  or  iJhoari 
that  would  have  caused  one  of  ordinary  prudence  to  suspect,  that  the  drawer  had  H«*Uo 
no  interest  in  the  bill,  and  no  authority  to  use  the  same  for  his  own  benefit,  and  xftmiS 
by  ordinary  diligence  he  could  have  ascertained  these  facts,"  then  the  jury  would  lftwsw 
find  for  the  defendant — this  instruction  was  erroneous.  lftmsis 

The  facts  of  the  case  examined,  to  ascertain  whether  or  not  there  was  sufficient  JJU1* 
evidence  to  go  to  the  jury  upon  these  points.  9Owti0s 

This  court  again  says,  that  a  bona  fide  holder  of  a  negotiable  instrument  for  a  yalu-  2l««89t 
able  consideration,  without  notice  of  facts  which  impeach  its  validity  between  JJUJJJ 
the  antecedent  parties,  if  he  takes  it  under  an  endorsement  made  before  the  same  99  ssi 
becomes  due,  holds  the  title  unaffected  by  these  facts,  and  may  recover  thereon,  W  841 
although  as  between  the  antecedent  parties  the  transaction  may  be  without  any  JJ  2J 
legal  validity.  94   794 

Where  a  party  is  in  possession  of  a  negotiable  instrument,  the  presumption  is  that  w  478 
he  holds  it  for  value,  and  the  burden  of  proof  is  upon  him  who  disputes  it;  an  JJ  JS 
exception  being  where  the  defect  appears  on  the  face  of  the  instrument.  97     34 

It  .is  a  question  of  fact  for  the  jury,  whether  or  not  the  holder  had  knowledgeof  too  947 
defects  existing  antecedently  to  the  transfer  to  him.  JJ*   *** 

The  English  and  American  cases  examined.  los    m 

Surrendering  collateral  securities  previously  given,  and  affording  increased  indul-ioa  41 
gence  as  to  time,  furnish  a  sufficient  consideration  for  the  transfer  of  new  col-iw  444 
laterals.  10Jf » 

lOf  946 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit  g{  **i 
Court  of  the  United  States  for  the  district  of  Missouri.  »\  S2 

Goodman  was  a  citizen  of  Ohio,  and  Simonds  of  Missouri.^     **  * 
The  suit  was  brought  by  Goodman,  upon  the  following  bill 
of  exchange: 

EXCHANGE  FOB  $5,000. 

Cincinnati,  0.,  Sept.  12,  1847. 
Four  months  after  date  of  this,  my  first  of  exchange,  (second 
unpaid,)  pay  to  the  order  of  John  Sigerson  five  thousand  dol- 
lars, value  received,  and  charge  the  same  to  account. 

Tour  ob't  serv't,  Wallace  Sigerson. 

Mr.  John  Simonds,  St  Louis,  Mo. 

Upon  the  face  of  the  bill  was  written,  "Accepted,  John 
Simonds;"  and  endorsed  upon  the  same  was  the  following: 

Digitized  by  UOOQ  lc 


844  SUPREME  COURT. 

Goodman  v.  Stmondt. 

"Pay  to  T.  S.  Goodman  &  Co.,  or  order;  John  Sigerson." 
"Pay  W.  Nesbit  &  Co.,  or  order;  T.  S.  Goodman  &  Co." 
"Pay  Timothy  S.  Goodman,  without  recourse  to  W.  Nesbit 
&  Co." 

Two  of  these  parties,  viz :  John  Sigerson  and  Simonds,  lived 
in  St.  Louis,  and  the  other  two,  viz :  Goodman  and  Wallace 
Sigerson,  in  Cincinnati.  The  bill  of  exchange  was  sent  from 
St.  Louis  to  Wallace  Sigerson;  at  Cincinnati,  endorsed  by  John 
Sigerson,  and  accepted  by  Simonds,  but  without  date,  and 
without  Jhe  signature  of  the  drawer. 

The  narrative  of  the  transactions  which  led  to  the  possession 
of  the  bill  by  Goodman  is  given  in  the  opinion  of  the  court 

Upon  the  trial,  there  were  several  rulings  of  the  court,  but 
tho  one  upon  which  the  case  came  up  to  this  court  was  the  fot 
lowing,  viz :  "*"- 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tion to  the  jury: 

"  The  defendant  moves  the  court  to  instruct :  If  the  jury  find, 
from  the  evidence,  in  the  cause,  that  Wallace  Sigerson  never 
had  any  interest  in  the  bill  sued  on,  nor  in  the  proceeds  there- 
of, nor  any  authority  to  use  the  same  for  his  own  benefit,  and 
did  dispose  of  the  same  for  his  own  benefit  to  T.  S.  Goodman 
&  Co.,  and  the  plaintiff  was  at  the  time  one  of  said  firm,  and 
when  the -bill  was  so  transferred  to  said  firm  such  facts  and 
circumstances  were  known  to  the  said  Goodman  as  caused  him 
to  suspect,  or  that  would  have  caused  one  of  ordinary  prudence 
to  suspect,  that  said  Wallace  had  no  interest  in  the  bill,  and 
no  authority  to  use  the  same  for  his  own  benefit." 

To  the  giving  of  which  by  the  court  the  plaintiff  objected, 
and  the  court  gave  to  the  jury  that  instruction  amended  so  as 
to  read  as  follows : 

Same  instruction,  as  amended  by  the  court: 
,    "And  by  ordinary  diligence  he  could  have  ascertained  that 
said  Wallace  Sigerson  had  no  interest  in  said  bill,  and  no  au- 
thority to  use  the  same  for  his  own  benefit,  then  they  will  find 
for  the  defendant."- 

To  the  giving  of  which,  as  thus  amended,  the  plaintiff  ob- 
jected, and  excepted  then  and  there  to  the  giving  of  the  same 
to  the  jury. 

Under  this  instruction,  the  jury  found  a  verdict  for  the  de- 
fendant, and  the  plaintiff  brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  Pugh  for  the  plaintiff  in  error,  and  by 
Mr.  Geyer  for  the  defendant. 

Mr.  Pugh  made  the  following  points: 
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L  The  title  of  a  holder  of  negotiable  paper,  acquired  before 
it  was  due,  for  valuable  consideration,  is  not  affected  by  the 
fraud  of  a  prior  party,  in  the  absence  of  actual  notice,  without 
proof  of  bad  faith  on  the  part  of  the  holder. 

1.  This  was  the  original  rule  declared  in  England.  (Miller 
v.  Race,  1  Bur.  R.,  452;  Price  v.  Neal,  8  Bur.  E.,  1355;  S.  C, 
1  Blackstone,  890;  Grant  v.  Vaughan,  3  Bur.  R.,  1516;  S.  C.,. 
1  Blackstone,  485;  Anonymous,  1  Ld.  Raymond,  738;  Peacock 
v.  Rhodes,  2  Douglas,  633;  Lawson  v.  Weston,  4  Espinasse, 
56;  Morris  v.  Lee,  2  Raymond,  1396;  8.  C.,  1  Strange,  629.) 

2.  This  rule  was  afterwards  varied,  and  it  was  declared  that 
the  title  of  the  holder  of  negotiable  paper  would  not  be  pro- 
tected, where  it  had  been  acquired  under  circumstances  which 
ought  to  have  excited  the  suspicions  of  a  prudent  and  careful 
man.  (Gill  v.  Cubitt,  3  Barn,  and  Cress.,  466;  Down  v.  Hail- 
ing, 4  Barn,  and  Cress.,  830;  Snow  v.  Peacock,  2  Car.  and 
Payne,  215;  Beckwith  v.  Corral,  2  Car.  and  Payne,  261;  Snow 
v.  Leathern,  2  Car.  and  Payne,  314;  Slater  v.  West,  3  Car.  and 
Pavne,  325;  Strange  v.  Wiffney,  6  Bing.,  677.) 

3.  The  rule  was  again  modified,  and  it  was  held  that  the  want 
of  care,  necessary  to  impeach  the  title  of  the  holder  of  nego- 
tiable paper,  must  have  been  gross.  (Crook  v.  Jadis,  5  Barn, 
and  Adolphus,  909 ;  Backhouse  v.  Harrison,  5  Barn,  and  Adol- 
phus,  1098.) 

4.  Finally,  the  original  rule  was  restored,  and  it  was  decided 
that  his  title  would  be  good,  unless  the  holder  was  guilty  of 
bad  faith.  Lord  Denman  said,  "We  have  shaken  oft  the  last 
remnant  of  the  contrary  doctrine."  (Goodman  v.  Harvey,  4 
Adolphus  and  Ellis,  870;  Uther  v.  Rich,  10  Adolphus  and 
Ellis,  784;  Arbouin  v.  Anderson,  1  Adolphus  and  Ellis,  N.  S., 
498;  Stephens  v.  Foster,  1  Cromp.,  Mees.,  and  Roscoe,  849; 
Palmer  v.  Richards,  1  Eng.  Law  and  Eq.  R.,  529;  Marston  v. 
Allen,  8  Mees.  and  Wels.,  494;  Raphael  v.  Bank  of  England, 
33  Enff.  Law  and  Eq.  R.,  276.) 

5.  Ihe  rule  is  understood  in  this  country  according  to  the 
latest  cases  in  England.  (Story  on  Bills  of  Exchange,  194, 
416;  Hull  v.  Wilson,  16  Barbour  S.  C.  R.,  550;  Saltmarsh  v. 
Tuthill,  13  Ala.  R.,  390.) 

Mr.  Ghyer  made  the  following  points: 

The  decision  of  the  Circuit  Court  in  overruling  the  motion 
of  the  plaintiff  for  a  new  trial  not  being  the  subject  of  review 
on  a  writ  of  error,  the  only  questions  for  the  consideration  of 
this  court  arise  on  the  instructions  given  to  the  jury ;  and  these, 
the  defendant  submits,  were  quite  as  favorable  to  the  plaintiff 
as  the  law  would  allow. 
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L  It  having  been  established,  by  the  evidence  at  the  trial, 
that  Wallace  Sigersqn,  the  drawer,  had  no  interest  in  the  bill 
sued  on,  and  no  authority  to  use,  transfer,  or  otherwise  dis- 
pose of  it  for  his  own  benefit;  that  he  transferred  it  to  the 
plaintiff  fraudulently,  in  violation  of  a  special  trust,  the  burden 
devolved  upon  him  to  prove  that  he  acquired  the  bill  in  good 
faith,  for  a  valuable  consideration,  in  the  usual  course  of  trade ; 
failing  in  that,  he  was  not  entitled  to  recover.  (Baily  t.  Bid- 
well,  13  Mees.  and  W.,  73;  Harvey  v.  Towers,  6  Welsby,  H. 
and  G.,  p.  656 ;  Monroe  v.  Cooper,  5  Pick.,  412 ;  Bipsell  v.  Mor- 

San,  11  Cushing,  198 ;  Sanford  v.  Norton,  14  Vermont  R.,  228 ; 
Sertrand  v.  Barkman,  13  Ark.,  150:  Thompson  v.  Armstrong, 
7  Ala,  R.,  256;  Snyder  v.  Riley,  6  Barr.  Pa.  R.,  664;  McKee- 
son  v.  Stansbury,  8  Ohio  N.  S.,  156 ;  Ware  v.  Boydell,  3  M. 
and  S.,  148;  Beltzhoover  v.  Blackstock,  3  Watts,  26;  Vallet  v. 
Parker,  6  Wend.,  615 ;  Catlin  v.  Hanson,  1  Duer  N.  Y.  R.,  322.) 
It.  The  bill  was  not  transferred  absolutely  and  uncondition- 
ally, in  the  usual  course  of  trade,  for  a  valuable  consideration. 
It  was  delivered  to  the  plaintiff,  and  received  by  him,  merely 
as  collateral  security  for  an  antecedent  debt,  the  general  prop- 
erty  remaining  in  the  drawer,  not  in  the  plaintiff;  there  was 
no  money,  goods,  or  credit  given,  or  liability  incurred;  no 
security  or  valuable  right  relinquished  by  the  plaintiff,  nor  any 
new  and  distinct  consideration  of  any  kind  for  the  transfer  of 
the  bill.  Therefore -the  plaintiff  was  not  a  bowifde  holder  for 
value  as  against  the  defendant,  so  as  to  exclude  the  defences 
which  he  had  against  the  drawer.  (Jenness  v.  Bean,  10  N.  H. 
R.,  266;  Williams  v.  Little,  11  ib.,  66;  Ooddington  v.  Bay,  20 
Johns.  R.,  637;  Wardell  v.  Howell,  9  Wend.,  170;  Clark  v. 
Eli,  2  Sandf.  Oh.  R.,  166;  White  v.  Springfield  Bank,  1  Barb. 
S.  C.  R.,  225;  Stalker  v.  McDonald,  6  HiU  N.  Y.  R.,  93;  Pe- 
trie  v.  Clark,  11  Sergt.  and  R.,  388;  Jackson  v.  Pollock,  2 
Miles  Pa.  R.,  862;  Evans  v.  Smith,  4  Binney,  366;  Napier  v. 
Elam,  6  Yerg.,  108 ;  Nichol  et  al.  v.  Bate,  10  Yerg.,  429 ;  Kim- 
bro  v.  Lyttle,  417;  Van  Wyck  v.  Norvell,  2  Humph.  R.,  192; 
Prentice  v.  Weisinger  et  al.,  2  Gratton,  262 ;  Bank  of  Mobile 
i\  Hall,  6  Ala.  R.,  639;  Andrews  v.  Brothers  &  McCoy,  8  ib., 
920 ;  Bertrand  v.  Barkman,  13  Ark.  R.,  150 ;  Anderson  v.  Long, 
1  Mo.  R.,  365;  Goodman  v.  Simonds,  19  Mo.  R.,  106.) 

HI.  It  was  fully  proved,  and  found  by  the  jury,  that  the 
drawer  (Sigerson)  never  had  any  interest  in  the  bill  or  its-pro- 
ceeds, and  no  authority  to  dispose  of  it  for  his  own  benefit; 
that,  at  the  time  of  the  transfer,  facts  and  circumstances  were, 
known  to  the  plaintiff  which  caused  him  to  suspect,-or  would 
have  caused  a  person  of  ordinary  prudence  to  suspect*  the  de- 
fect of  the  title  and  authority  of  the  drawer,  and  that  by  ordi- 
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nary  diligence  he  might  have  ascertained  that  the  drawer  had 
no  interest  in  the  bill,  or  authority  to  use  it  for  his  own  benefit. 
The  plaintiff  must  therefore  be  held  to  have  taken  the  bill  sub- 
ject to  all  the  defences  which  the  defendant  had  against  the 
drawer.  (Peacock  v.  Rhodes,  Douglass,  683 ;  Down  v.  Hailing, 
4  B.  and  C.,  330 ;  2  Car.  and  P.,  11 ;  Snow  t\  Peacock,  8  Bing., 
406 ;  2  C.  and  P.,  215 ;  Slater  v.  West,  3  Car.  and  P.,  825 ;  Sol- 
omans  v.  Bank  of  England,  13  East,  135 ;  Gill  v.  Cubitt,  4  Barn, 
and  C,  466;  De  La  Chaumette  v.  Bank  of  England,  9  Barn, 
and  C,  208 ;  Haynes  v.  Foster,  4th  Tyrw.,  65 ;  Hatch  v.  Searles, 
31  Eng.  L.  and  E.  R.,  219;  Ayeri?.  Hutchins,  4  Mass.,  370; 
Cone  v.  Baldwin,  12  Pick.,  545;  Hall  v.  Hale,  8  Con.,  336; 
Beltzhoover  v.  Blackstock,  8  Watts,  25 ;  McKeeson  v.  Stans- 
bury,  3  Ohio  K  S.;  Russell  v.  Haddock,  3  Gil.  Ills.,  233;  Nich- 
olson v.  Pattpn,  13  La.  R.,  216;  Lapice  v.  Clifton,  17  ib.,  152; 
L'Anfear  v.  Blosman,  1  La.  An.  R.,  156;  La.  State  Bank  v.  N". 
O.  Xav.  Co.,  8  La.  An.,  294;  Fowler  v.  Brantly,  14  Pet,  318; 
Andrews  v.  Pond,  18  Pet,  79.) 

Mr.  Geyer  then  proceeded  to  review  the  cases  and  element^ 
ary  authorities  in  an  elaborate  argument,  which  would  doubt- 
less be  interesting  to  the  profession,  if  the  reporter  had  room 
to  insert  it.  But  he  can  only  find  space  for  the  concluding 
part,  which  was  as  follows: 

This  review  of  the  adjudged  cases  in  England  exhibits  the 
concurrent  authority  of  all  the  decisions  in  bank  in  support  of 
the  doctrine  that  the  holder  of  a  negotiable  instrument,  who  has 
taken  it  without  reasonable  caution,  and  under  circumstances 
which  ought  to  have  excited  the  suspicion  of  a  prudent  and 
careful  man  that  it  was  not  good,  is  not  protected  against  the 
defences  of  prior  parties.  It  is  claimed,  however,  that  this  doc- 
trine has  been  overruled  by  more  recent  decisions.  (Crook  v. 
Jadis,  5  Bar.  and  Ad.,  909;  Backhouse  v.  Harrison,  ib.,  1098; 
and  Goodman  v.  Harvey,  4  Ad.  and  E.,  870.)  And  it  must  be 
conceded  that  they  do  in  terms  repudiate  that  doctrine,  so  long 
and  so  firmly  established;  but  it  may  well  be  questioned 
whether  they  are  of  sufficient  authority  to  overturn  it  and 
change  the  law  in  England,  or  induce  the  American  courts  to 
abandon  it. 

The  case  of  Crook  v.  Jadis  was  an  action  by  an  endorsee 
against  the  drawer  of  an  accommodation  bill ;  it  was  tried  at 
the  Middlesex  sittings,  after  Michaelmas  term.  1833,  before 
Denman,  Ch.  J.,  who  told  the  jury  to  find  for  the  plaintiff,  if  , 
they  thought  he  had  not  been  guilty  of  gross  negligence  in  taking 
the  bill  under  the  circumstances  given  in  evidence.  The  jury 
liavinfir  found  for  the  plaintiff,  the  counsel  for  the  defendant 
movea  for  a  new  trial,  citing  Down  v.  Hailing.    The  motion 
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was  disposed  of  in  a  very  summary  way  by  the  court  in  bank. 
Denman,  Ch.  J.,  said:  "I  used  the  expression  gross  negligence 
advisedly,  because  I  thought  nothing  less  ought  to  have  pre- 
vented the  plaintiff  recovering  on  the  bill.  Littledale,  J., 
who  had  approved  the  existing  doctrine  in  Rothschild  v.  Cor- 
ney  et  al.,  9  B.  and  C,  388,  said:  "There  must  be  gross  neg- 
ligence at  least,  in  a  case  like  the  present,  to  deprive  the  party  of 
his  right  to  recover  on  a  bill  of  exchange."  Taunton,  J.,  said : 
I  think  the  case  was  properly  submitted  to  the  jury.  I  cannot 
estimate  the  degree  of  care  which  a  prudent  man  should  take.  The 
question  put  by  the  Lord  Chief  Justice,  whether  the  plaintiff 
was  guilty  of  gross  negligence,  was  more  definite  and  appropri- 
ate." Patteson,  J.,  said:  UI  never  could  understand  what  is 
meant  by  a  party's  taking  a  bill  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  man."  In 
Backhouse  v.  Harrison,  decided  at  the  same  term,  the  same 
doctrine  was  held,  on  the  authority  of  Crook  v.  Jadis;  no  addi- 
tional reasons  are  given  for  the  opinion,  except  that  Patteson, 
J.,  had  "no  hesitation  in  saying  that  the  doctrine  first  laid  down 
in  Gill  v.  Cubitt,  and  acted  upon  in  other  cases,  has  gone  too 
far,  and  ought  to  be  restricted."  In  Goodman  v.  Harvey,  de- 
cided in  1836,  a  non-suit  was  taken,  and  the  case  came  before 
the  court  in  bank,  on  a  rule  nisi  for  a  new  trial.  The  only 
opinion  reported  was  by  Lord  Denman,  Ch.  J.,  who  said:  "  The 
question  I  offered  to  submit  to  the  jury  was,  whether  the  plain- 
tiff had  been  guilty  of  gross  negligence  or  not  I  believe  we 
are  all  of  opinion  that  gross  negligence  only  would  not  be  a 
sufficient  answer,  where  the  party  has  given  consideration  for 
the  bill.  Gross  negligence  mav  be  evidence  of  mala  fides,  but 
it  is  not  the  same  thing.  We  have  shaken  off  the  last  remnant 
of  thfr  contrary  doctrine.  Where  the  bill  has  passed  to  the 
plaintiff  without  any  proof  of  bad  faith  in  him,  there  is  no  ob- 
jection to  his  title." 

The  ruling  in  the  last  case  is  at  variance  with  the  decisions 
in  the  two  preceding,  made  by  the  same  court  only  two  years 
before,  and  is  coincident  with  the  doctrine  urged  by  Mr.  Den- 
man, as  counsel  in  Down  v.  Hailing,  without  success.  In  all 
of  them  it  is  assumed  that  the  holder  is  not  affected  by  con- 
structive notice  of  the  defect  or  infirmity  in  the  title.  In  nei- 
ther of  them  is  the  decision  placed  upon  principle  or  authority, 
or  sustained  by  any  intelligible  judicial  reasoning.  Decisions 
so  arbitrary  and  inconsistent  cannot  be  regarded  as  of  suffi- 
cient authority  to  overturn  the  doctrine  established  by  an  unin- 
terrupted series  of  decisions  by  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  and  founded  on  principle  as 
well  as  authority.  T 
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The  more  recent  cases  cited  in  support  of  the  doctrine  of 
Lord  Denman  are,  Stevens  v.  Foster,  1  Crom.  Mer.  and  R.,  849 ; 
Uther  v.  Rich,  10  Ad.  and  E.,  784;  Arbouin  v.  Anderson,  1  Ad. 
and  E.,  N.  8.,  498;  and  Masters  v.  Ibberson,  1  Com.  and  B., 
100.  In  the  first  of  these  cases,  the  question  was  not  made, 
but  the  case  was  considered  by  the  court  in  bank,  together 
with  Foster  v.  Pearson,  arising  out  of  the  same  transaction ;  and 
it  was  in  reference  to  the  direction  given  to  the  jury  at  the 
trial  of  the  latter  case,  (as  in  Gill  v.  Cubitt,)  that  Baron  Park, 
in  delivering  the  judgment  of  the  court,  expressed  a  doubt  of 
its  propriety,  especially  since  the  decisions  of  the  King's  Bench, 
in  Crook  v.  Jama,  and  Backhouse  v.  Harrison,  but  said  it  was 
unnecessary  to  decide  the  question  then,  and,  assuming  the 
direction  to  be  correct,  decided  the  case  on  other  grounds. 

In  the  other  cases,  the  questions  arose  on  the  pleadings, 
under  the  new  rules.  In  uther  v.  Rich,  decided  in  1839,  the 
sole  question  was,  whether  mala  fides  is  alleged  by  an  averment 
in  a  plea  that  the  plaintiff  was  not  a  bona  fide  holder  of  the  bill. 
Lord  Denman  said:  "That  the  court  adhered  to  the  decision 
in  Goodman  v.  Harvey,  from  which  it  followed  that  in  plead- 
ing, mala  fides  must  be  distinctly  averred."  In  Arbouin  v. 
Anderson,  decided  in  1841,  Lord  Denman  took  occasion  to  say 
that,  "acting  upon  the  case  of  Goodman  v.  Harvey,  which 
gives  the  law  now  prevailing  on  the  subject,  we  must  hold 
that  the  owner  of  a  bill  is  entitled  to  recover  upon  it,  if  he  has 
come  by  it  honestly,  and  that  the  fact  is  implied  by  possession; 
and  that,  to  meet  the  inference  so  raised,  fraud,  felony,  or  some 
such  matter,  must  be  proved."  In  Masters  v.  Ibberson,  decided 
in  1849,  (an  action  by  the  second  endorsee  against  the  maker 
of  a  note,)  the  defendant  pleaded  that  the  note  was  obtained 
from  him  by  a  person — not  a  party — and  others  in  collusion 
with  him,  by  fraud,  and  that  there  never  was  any  value  or  con- 
sideration for  either  of  the  endorsements.  This  plea  was  held 
bad  on  special  demurrer,  because  it  did  not  allege  that  the 

J>ayee  was  a  party  to  the  fraud,  or  had  given  no  consideration 
or  the  note. 

It  does  not  appear  that  the  doctrine  in  the  case  of  Goodman 
v.  Harvey  has  been  held  by  any  court  except  the  King's  Bench ; 
and  in  the  case  of  Hatch  c.  Searles,  decided  in  1854,  (81  Eng. 
Law  and  Eq.  Rep.,  219,)  the  doctrine  repudiated  by  the  King  s 
Bench  was  distinctly  asserted.  In  a  suit  for  the  administra- 
tion of  the  estate  of  a  deceased  person,  a  claim  was  made  by 
the  holder  of  a  bill  of  exchange  to  be  admitted  as  creditor; 
but  it  being  proved  that  the  holder,  who  was  endorsee  of  the 
bill,  was  aware  of  the  fact  of  the  acceptance  being  in  blank,  it 
was  held  that  he  must  be  taken  to  have  had  as  full  knowledge 
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of  the  circumstances  of  the  origin  of  the  bill  as  he  might  have 
acquired  if  he  had  made  proper  inquiry;  that  is,  the  facts  and 
circumstances  known  to  the  holder  at  the  time  of  the  transfer 
amount  to  constructive  notice  of  the  defect  or  infirmity  of  the 
title,  and  this  is  no  doubt  the  true  ground.  It  is  agreed  on 
all  sides  that  express  notice  is  not  indispensable,  and  construct- 
ive notice  will  nave  the  same  effect,  and  the  facta  and  circum- 
stances which  will  amount  to  actual  or  constructive  notice  may 
not  be  sufficient  to  prove  fraud  or  malajides  in  the  holder. 

The  American  courts  do  not  appear  to  have  had  much  diffi- 
culty at  any  time  in  determining  what  facts  and  circumstances 
would  amount  to  actual  or  constructive  notice  of  any  defect  or 
infirmity  in  a  bill.  In  every  case  in  which  the  question  was 
presented,  (with  the  exception  of  one  in  Georgia,]  the  language 
of  the  judges  as  to  the  necessity  of  caution  on  the  part  of  the 
holder,  ana  of  inquiry  when  he  had  cause  to  suspect  the  title 
to  a  bill,  has  been  explicit.  Before  the  decision  of  the  case  of 
Gill  V.  Cubitt,  the  doctrine  it  recognises  had  been  held  in  two 
of  the  States,  by  courts  of  as  high  authority  on  questions  of 
commercial  law  as  any  of  the  courts  of  England  or  any  other 
country. 

As  early  as  1808,  the  Supreme  Court  of  Massachusetts  held, 
in  Ayer  v.  Hutchins,  (4  Mass.  R.,  470,)  that  "where  the  en- 
dorsee receives  the  note  under  circumstances  which  might 
reasonably  excite  suspicion,  he  ought,  before  he  takes  it,  to 
inquire  into  its  validity,  and  if  he  does  not,  he  takes  it  subject 
to  any  legal  defence  that  could  defeat  a  recovery  by  the  payee. 
In  1815,  the  Supreme  Court  of  New  York,  in  Wiggin  r.  jJush, 

S2  John.  R.,  805,)  where  the  note  sued  on  was  dated  24th 
ay,  and  it  appeared  by  an  endorsement  that  it  was  in  fact 
made  22d  April,  held  that  by  the  endorsement  on  the  note  of 
the  real  date,  the  plaintiff  (endorsee)  had  information  which 
ought  to  have  led  to  inquiry  into  the  manner  in  which  the  note 
had  been  obtained  by  the  payee ;  the  past  dating  a  note  which 
was  endorsed,  was  an  extraordinary  circumstance,  and  ought 
to  have  excited  suspicion;  and  that  their  neglect  to  make  the 
inquiry  subjected  them  to  all  the  consequences  of  the  transac- 
tion between  the  immediate  parties. 

In  the  next  case  in  order  of  time,  Brown  v.  Tabor,  (5  Wend., 
566,)  decided  in  1880  by  the  Supreme  Court  of  New  York,  the 
defendant  was  an  endorser  for  the  accommodation  of  the  maker 
of  a  note  of  sixty  days,  with  a  view  to  obtain  a  discount  at  the 
bank,  which  being  refused,  the  maker  passed  the  note,  with 
the  bank  marks  upon  it,  to  the  plaintiff  for  lottery  tickets; 
held  that  the  circumstances  combined  were  sufficient  to  j>ut 
the  plaintiff  upon  the  inquiry,  and  that  he  was  chargeable  with 
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notice  of  the  misapplication  of  the  note,  and  that  the  endorser 
was  not  liable.  In  Hall  v.  Hale,  (8  Conn.,  886,)  decided  by 
the  Supreme  Court  of  Connecticut  in  1881,  the  actual  good 
faith  of  the  plaintiff  was  not  impeached,  and  the  case  turned 
upon  the  question  whether  he  had  exercised  due  caution  in 
receiving  the  transfer.  Hosmer,  Chief  Justice,  delivering  the 
opinion  of  the  court,  said :  "  That  the  law  was  well  settled,  that 
iz  an  indorsee  take  a  bill  without  due  caution,  and  under  cir- 
cumstances which  ought  to  have  excited  the  suspicions  of  a 
prudent  and  careful  man,  the  maker,  accentor,  or  prior  endorser, 
may  be  let  into  his  defence ; "  and  he  cited  Gill  v.  Cubitt,  among 
other  cases,  as  authority.  The  verdict,  however,  was  set  aside, 
because  the  judge  at  the  trial  had  misled  the  jury  by  requiring 
the  utmost  possible  caution.  In  Cone  v.  Baldwin,  (12  Pick., 
645,)  the  court  upon  the  whole  case  gave  judgment  for  plain- 
tiff,  endorsee,  against  the  maker  of  the  note.  But  Wilde,  J., 
delivering  the  opinion  of  the  court,  said:  "It  is  not  necessary 
for  the  defendant,  in  order  to  set  up  his  defence,  to  prove  that 
the  plaintiff  had  full  knowledge  of  the  want  or  failure  of  con-' 
sideration.  If  the  circumstances  attending  the  transfer  are 
such  as  to  put  him  upon  his  guard,  he  is  bound  to  make  in- 
quiry, and  if  he  does  not,  he  purbhases  at  his  peril." 

The  Supreme  Court  of  Tennessee,  in  Hunt  v.  Sanford,  (6 
Terg.,  887,)  held  that  the  endorsee  or  purchaser  of  a  bill  or 
promissory  note  must  exercise  due  caution;  and  if  he  take's  it 
under  circumstances  which  might  reasonably  create  suspicion 
that  it  was  not  good,  he  takes  it  at  his  peril ;  therefore,  where 
a  note  of  a  solvent  maker  is  sold  at  a  very  great  discount,  with 
an  agreement  on  the  part  of  the  purchaser  to  pay  a  further  sum 
if  the  note  is  collected  without  suit,  the  purchaser  is  subject  to 
the  satne  defence  as  the  party  from  whom  he  purchased.  In 
Beltzhoover  v.  Blackstock,  (8  Watts  Pa.  R.,  25,)  Sergeant,  J., 
said:  "I  concur  in  the  position,  that  if  an  endorsee  take  a  note 
heedlessly,  and  under  circumstances  which  ought  to  have  ex- 
cited the  suspicions  of  a  prudent  and  careful  man,  the  maker 
or  prior  endorsee  may  be  let  in  to  his  defence."  In  Nicholson 
v.  Patton,  (18  La.  R.,  216,)  the  Supreme  Court  of  Louisiana, 
(in  1889,)  three  years  after  the  decision  in  Goodman  v.  Harvey, 
took  the  rule  in  Gill  v.  Cubitt  as  their  guide,  and  held  that 
where  a  note  is  taken  by  a  broker,  under  circumstances  afford- 
ing reasonable  ground  of  suspicion,  questions  must  be  asked 
and  inquiries  made,  whether  the  party  from  whdm  it  is  received 
came  by  it  honestly;  and  if  he  take  it  without  such  inquiry, 
with  a  view  to  profit,  it  is  at  his  own  risk.  The  same  doctrine 
was  held  in  Lapice  v.  Clifton,  (17  La.  R.,  152.) 
'  In  Andrews  v.  Pond  et  al.,  (18  Pet.,  65,)  an  action  on  a  bill 
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of  exchange  by  the  third  endorsee  against  the  first  endorsers, 
the  bill  had.  been  protested  for  non-acceptance  while  in  the 
hands  of.  the  secpnd  endorsee,  and  that  met  appeared  on  the 
fece  of  the  bill  when  received  by  the  plaintiff.  In  delivering 
the  judgment  of  the  court,  Chief  Justice  Taney  said :  "  A  per- 
son who  takes  a  bill  which  upon  the  face  of  it  was  dishonored 
cannot  be  allowed  to  claim  the  privileges  which  belong  to  a 
bona  fide  holder  without  notice.  If  he  chooses  to  receive  it 
under  such  circumstances,  he  takes  it  with  all  the  infirmities 
belonging  to  it,  and  is  in  no  better  condition  than  the  per- 
son from  whom  he  received  it.  There  can  be  ho  distinction 
between  a  bill  transferred  after  it  is  dishonored  for  non-accept- 
ance, and  one  transferred  after  it  is  dishonored  for  non-pay- 
ment" In  Fowler  v.  Brantly,  14  Pet.,  818,  the  note  sued  on 
was  in  a  peculiar  form  prescribed  by  the  Branch  Bank  at  Mo- 
bile, when  desired  to  be  discounted  for  accommodation,  made 
payable  to  the  cashier  or  bearer,  signed  by  the  defendants, 
with  a  written  order,  also  signed  by  them,  to  credit  a  person 
who  was  their  factor,  and  to  whom  the  note  was  sent  to  be  offered 
for  discount  The  bank  refused  to  discount  it,  and  the  figures 
"  169  "  were  written  in  pencil  on  its  face,  according  to  the  usage 
of  the  bank  in  such  cases.  The  factor  sold  the  note,  and  applied 
the  proceeds  to  his  own  use,  and  it  was  received  by  the  plain- 
tiff from  a  subsequent  holder,  in  part  payment  of  a  precedent 
debt  Held,  that  "the  note  earned  on  its  face  circumstances 
of  suspicion  so  palpable  as  to  put  those  dealing  for  it  before  its 
maturity  on  their  guard,  and  as  to  require  at  their  hands  such 
inquiry  into  the  title  of  those  through  whose  hands  it  had 
passed.  Failing  to  be  thus  diligent,  they  must  abide  the  con- 
sequences their  negligence  imposed,  and  could  not  recover, 
though  they  had  not,  m  fact,  knowledge  of  the  fraud." 

In  Sanford  v.  Norton,  14  Vermont  R.,  228,  A.  D.  1842,  Red- 
field,  Judge,  delivering  the  judgment  of  the  court,  said: 
"When  it  is  shown  that  a  note  or  bill  was  without  considera- 
tion, or  void  in  its  inception,  being  obtained  by  force  or  fraud, 
or  had  been  lost,  this  does  so  far  impeach  the  title  of  the  holder 
as  to  impose  upon  him  the  obligation  of  showing  that  he  paid 
value,  and  in  many  cases  that  he  was  guilty  of  no  want  of  or- 
dinary care  in  taking  it.  Gill  v.  Cubitt,  which  has  reference 
to  lost  notes,  turns  upon  the  point  of  their  being  taken  without 
due  caution.  Some  of  the  later  cases,  in  regard  to  this  particu- 
lar point,  seem  to  have  receded  a  little  from  this  case ;  but  the 
doctrine  of  Gill  v.  Cubitt  is  in  the  main  adhered  to,  and  we  do 
not  well  see  how  any  other  rule  could  consist  with  any  tolera- 
ble regard  to  justice."  The  Supreme  Court  of  Illinois,  in 
McConnell  v.  Hodson,  2  Gilm.,  640,  and  Russell  v.  Haddock, 
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8  Gilm.,  283,  A.  D.  1846,  held,  that  where  a  party  is  about  to 
receive  a  bill  or  note,  and  there  are  any  suspicious  circum- 
stances accompanying  the  transaction,  or  within  the  knowledge 
of  the  party,  as  would  induce  a  prudent  man  to  inquire  into 
the  title  of  the  holder  or  the  consideration  of  the  paper,  he  will 
be  bound  to  make  such  inquiry ;  and  if  he  neglects  so  to  do, 
he  takes  the  paper  subject  to  any  defences  of  the  prior  parties. 

The  case  of  Mathews  v.  Poythess,  4  Georgia  R.,  287,  A.  D. 
1848,  is  the  next  in  the  order  of  time.  It  is  the  first  and  only 
reported  case  in  which  an  American  court  has  held  the  late 
doctrine  of  the  King's  Bench.  The  conclusion  of  the  court  in 
that  case  is,  that  the  title  of  the  purchaser  is  not  defeated  by 
the  want  of  such  caution  on  his  part  as  a  careful  or  prudent 
man  would  take  in  his  own  affairs,  nor  by  grosa  negligence; 
that  it  may  be  defeated  by  proof  of  mala  fides  in  the  purchaser ; 
that  mala  fides  is  notice  actual  or  constructive  of  the  fact  that  the 
security  is  not  the  property  of  the  person  who  offers  it,  and  a 
privity  xcith  or  participation  in  the  fraud  upon  the  true  owner; 
and  that  the  want  of  proper  caution,  or  any  fact  that  legiti- 
mately goes  to  show  such  notice,  privity,  or  participation,  may  be 
submitted  to  the  jury,  subject  to  the  direction  of  the  court." 
The  extreme  doctrine  of  this  case,  if  established,  would  be  very 
acceptable,  no  doubt,  to  those  dealers  whose  usual  business  is 
ordinarily  conducted  behind  a  screen,  who,  if  allowed  to  keep 
their  own  secrets,  will  take  the  risk  of  proof  of  notice  ana 
privity  with  or  participation  in  the  fraud  or  robbery,  by  which 
the  paper  was  obtained,  and,  if  it  should  happen  in  any  case 
that  such  proof  could  be  made,  he  could  and  would  bring  his 
suit  in  the  name  of  some  confederate  against  whom  the  proof 
could  not  be  made.  Fair  dealers  need  no  concealment,  and 
the  experience  of  half  a  century  in  this  country  has  demon- 
strated that  the  rule  first  laid  down  in  Ayer  v.  Hutchins,  4 
Mass.  R.,  470,  while  it  has  led  to  greater  caution  in  receiving 
bills  and  notes,  has  not  restrained  the  circulation  of  negotiable 
paper  among  fair  dealers.  It  has  promoted  the  administration 
of  justice,  without  prejudice  to  the  interests  of  commerce. 

in  the  same  year,  (1848,)  the  subject  was  again  under  consider- 
ation of  the  Supreme  Court  of  Louisiana,  in  the  case  of  the 
Louisiana  State  Bank  v.  The  New  Orleans  Navigation  Co.,  3  La. 
An.  R.,  294,  when  it  was  held  that  express  notice  is  not  necessary 
to  charge  the  holder  with  what  the  law  considers  to  be  notice  of 
any  defect  or  infirmity  in  a  note  or  bill,  so  as  to  I6t  in  a  defence 
against  a  holder  for  value;  it  is  sufficient  if  the  attending  cir- 
cumstances are  of  such  a  positive  and  pointed  character  as  to 
cast  a  shade  upon  the  transaction,  to  put  the  holder  upon  in* 
quiry.  In  Ohio,  in  1858,  it  was  held  in  McXeeson  v.  Stans- 
vol.  xx.  23 
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bury,  8  Ohio  R,  N.  8.,  156,  that  although  a  bom  fide  holder 
of  negotiable  paper,  received  before  due  for  a  valuable  con- 
sideration, shall  be  protected  against  the  defences  which  the 
maker  might  have  against  the  payee,  yet  in  this  case,  as  in 
every  other,  it  is  the  duty  of  every  person,  to  use  ordinary  care 
and  prudence  in  his  transactions,  to  prevent  their  operating  to 
the  prejudice  of  the  rights  of  others;  and  where  the  transfer  is 
fraudulent,  the  holder,  claiming  under  such  a  transaction,  is 
bound  to  show  that  he  acted  honestly  and  without  knowledge 
of  the  fraud. 

In  the  case  of  Holbrook  et  al.  v.  Mix,  1  E.  D.  Smith  R.,  152, 
New  York  Court  of  Common  Pleas,  1851,  the  defendant  en- 
dorsed the  note  sued  on  for  the  accommodation  of  the  makers, 
from  whom  it  was  obtained  by  false  and  fraudulent  representa- 
tions, by  one  Beach,  who,  being  indebted  to  the  plaintiffs,  en- 
closed the  note  to  them  in  a  letter,  requesting  them  to  pass 
the  note  to  his  credit,  saying,  that  as  he  understood  it  would 
be  contested,  he  did  not  endorse  it.  The  plaintiffs  passed  the 
note  to  his  credit,  less  the  interest.  It  was  held  that  the  plain- 
tiff's had  not  received  the  note  in  due  course  of  trade,  and  that 
the  circumstances  under  which  it  was  received  deprived  the 
plaintiffs  of  all  claim  to  be  regarded  as  bona  fide  holders  for 
value,  without  notice  of  the  fraud. 

It  is  a  well-established  principle,  that  whatever  is  notice 
enough  to  excite  attention,  and  put  a  party  on  its  guard  and 
call  for  inquiry,  is  notice  of  everything  to  which  such  inquiry 
might  have  led.  When  a  person  has  sufficient  information  to 
lead  him  to  a  fact,  he  shall  be  deemed  to  have  notice  of  it 
(Kennedy  v.  Green,  8  Mylne  and  K,  719;  Sugden  V.  and  P., 
1052L) 

"The  principle  of  the  doctrine  of  constructive  notice  is,  that 
when  a  person  is  about  to  perform  an  act  by  which  he  has 
reason  to  belie ve  that  the  rights  of  a  third  party  may  be  affected, 
an  inquiry  into  the  facts  is  a  moral  duty,  and  diligence,  an  act 
of  justice.  Hence,  he  proceeds  at  his  peril  when  he  omits  to 
inquire,  and  is  chargeable  with  a  knowledge  of  all  the  facts  that 
by  a  proper  inquiry  he  might  have  ascertained.  This  neglect 
is  followed  by  all  the  consequences  of  bad  faith,  and  he  loses 
the  protection  to  which  his  ignorance,  had  it  not  proceeded 
from  neglect,  would  have  entitled  him."  (Per  Duer,  J.,  in 
Pringle  v.  Phillips,  5  Sand.  R.,  157.) 

44 Nor  is  constructive  notice  an  arbitrary  doctrine,  or  an  un- 
wise attempt  to  enforce  by  law  a  rule  of  morality.  It  is  founded 
upou  a  deep  knowledge  of  human  nature,  and  is  justified  by 
the  soundest  reasons  of  public  policy.  It  will  rarely  happen 
that  a  knowledge  of  the  fraud,  or  other  fatal  vice,  by  which 
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the  title  he  received  was  infected,  can  be  brought  home  to  the 

Eurchaser  by  positive  evidence;  yet  to  release  him  in  all  cases 
•om  the  obligation  to  inquire,  is  to  determine  that,  in  all  cases, 
such  evidence  shall  be  given.  On  the  other  hand,  when  it  is 
manifest  to  the  minds  of  a  jury  that  just  grounds  of  suspicion 
existed,  we  may  be  certain,  as  a  general  rule,  that  the  suspi- 
cion was  felt  by  the  purchaser,  ana  that  he  chose  not  to  inquire, 
because  he  was  resolved  not  to  know.  Constructive  notice 
may  doubtless  operate,  in  some  cases,  to  defeat  the  title  of  de- 
ceived and  innocent  purchasers,  but  its  general  effect  is  to  reach 
those  who  meant,  by  their  voluntary  ignorance,  to  cover  their 
fraudulent  intent;  and  it  is  in  truth  so  essential  to  the  protec- 
tion of  deceived  and  innocent  owners,  that  to  abolish  it  would 
be  to  encourage,  if  not  by  the  promise,  yet  by  the  certain  hope 
of  impunity,  dishonesty,  collusion,  and  fraud/'    (Ibid.) 

The  decisions  which  have  been*  cited  of  all  the  courts  of  Eng- 
land in  bank  prior  to  1884,  and  of  the  American  courts  at  all 
times.,  with  a  single  exception,  are  but  the  application  of  the 
general  principles  to  particular  cases.  That  principle  applied 
to  this  case  is  decisive  against  the  plaintiff  as  well  upon  the 
undisputed  facts  proved  at  the  trial  as  those  found  by  tne  jury. 
It  was  proved  beyond  controversy  that  the  plaintiff  took  the 
bill  with  a  full  knowledge  of  several  facts  and  circumstances, 
each  one  of  which  has  been  held  sufficient  to  charge  a  holder 
of  negotiable  paper  with  notice  of  defects  or  infirmities  in  the 
title.  He  took  the  bill  which  he  had  refused  to  discount,  from 
his  debtor,  known  to  be  insolvent,  merely  as  a  pledge  to  secure 
a  desperate  debt.  (See  Eagan  v.  Threlf  et  al.,  5  Dowl.  and  R., 
826;  Bay  v.  Coddington,  5  J.  C.  R.,  54.)  He  received  it  with 
a  knowledge  that  it  had  been  a  long  time  in  the  hands  of  his 
debtor  in  blank,  while  he  was  in  pecuniary  difficulties.  (Hatch 
v.  Searles,  81  English  Law  and  Eq.  R.,  219.)  He  not  only  knew 
the  bill  to  be  falsely  dated,  but  he  himself  filled  the  blank  with 
the  false  date  it  bore.  fWiggin  r.  Bush,  12  John.  R.,  805.)  He 
attempted  to  pass  it  off,  not  only  without  the  endorsement  of 
his  firm  or  his  own,  (Holbrook  v.  Mix,  1  E.  D.  Smith  R.,  112,) 
but  gave  a  false  reason  for  refusing  to  endorse.  Neither  the 
plaintiff  nor  his  firm  had  authority  to  sell  the  bill  for  another; 
on  the  contrary,  they  had  stipulated  not  to  dispose  of  it,  nor 

Sut  it  into  circulation  before  the  maturity  of  the  notes  of  their 
ebtor;  the  demand  by  the  debtor  of  such  a  stipulation  was 
alone  sufficient  to  put  the  plaintiff  and  his  firm  on  their  guard. 
Under  these  circumstances,  the  plaintiff  cannot  complain  if  he 
is  held  to  have  taken  the  bill  subject  to  the  defences  of  the 
defrauded  acceptor. 
The  facts  found  by  the  jury  admit  of  no  other  conclusion 
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than  that  the  plaintiff  either  had  actual  notice  that  the  drawer 
had  no  title  or  interest  in  the  bill,  and  no  authority  to  dispose 
of  it  for  his  own  use,  or  that  he  had  a  suspicion  of  the  fact,  and 
.abstained  from  inquiry  for  the  purpose  of  avoiding  notice; 
which  would  be  sufficient  to  establish  a  charge  of  guilty  knowl- 
edge, even  in  a  criminal  case.  If  it  appeared  that  a  party 
charged  with  receiving  stolen  property  of  any  kind,  knowing 
it  toT>c  stolen,  had  received  it  "  with  a  knowledge  of  facts  ana 
circumstances  which  caused  him  to  suspect,  or  would  have 
caused  a  person  of  ordinary  prudence  to  suspect,  that  it  was 
stolen,  and  that  he  could  have  ascertained  the  tact  by  the  use  of 
ordinary  diligence,"  he  could  not  have  escaped  conviction  on 
the  plea  that  he  had  taken  it  to  secure  a  debt  which  had  become 
desperate  by  insolvency  of  the  debtor,  and  "was  not  bound  to 
take  care  of  the  interest  of  third  persons."  The  same  state  of 
facts  appearing  in  a  transaction  requiring  good  faith  and  due 
diligence  on  the  part  of  the  holder,  by  the  commercial  law  which 
he  invokes,  cannot  be  less  than  proof  of  notice  of  everything 
which  might  have  been  ascertained  by  the  use  of  ordinary  dil- 
igence. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the  court 
This  was  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  district  of  Missouri. 
Timothy  S.  Goodman,  a  citizen  of  the  State  of  Ohio,  com- 

Elained  in  the  court  below  of  John  Simonds,  a  citizen  of  the 
tate  of  Missouri,  in  a  plea  of  trespass  on  the  case  upon  prom* 
ises.  The  declaration  was  filed  on  the  first  day  of  March,  1854. 
It  contained  two  counts— -one  upon  a  bill  of  exchange,  and  the 
other  upon  an  account  stated.  At  the  April  term  following, 
the  defendant  appeared  and  pleaded  the  general  issue,  which 
was  joined,  and  several  special  pleas  in  bar  of  the  action.  The 
special  pleas  were  held  bad  on  demurrer,  and  at  the  October 
term,  1855,  the  parties  went  to  trial  on  the  general  issue.  Rob* 
ert  M.  Nesbit,  a  witness  called  for  the  plaintiff,  testified  that 
he  was  a  notary  public  of  the  county  of  St.  Louis;  and  that, 
as  such,  on  the  fifteenth  day  of  January,  1848,  he  presented 
the  bill  in  suit  for  payment  to  John  Simonds,  the  acceptor, 
who  refused  to  pay  it,  aud  that  he  afterwards  gave  due  notice 
of  the  presentment  and  refusal  to  both  endorsers.  And  the 
witness  further  testified,  that  he  was  well  acquainted  with  the 
signatures  of  all  the  parties  tj  the  bill,  except  that  of  the  drawer, 
and  that  they  were  genuine.  Whereupon  the  plaintiff  read  in 
evidence  the  bill  of  exchange  described  in  the  first  count  of  the 
declaration,  together  with  the  endorsements  thereon,  as  they  ap- 
pear in  the  record.  W.  Nesbit  &  Co.  were  merely  nominal  hold- 
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ers  of  the  bill,  never  having  had  any  interest  in  it,  and  only 
endorsed  it  to  the  plaintiff  for  the  greater  convenience  in  bring* 
ing  the  suit.  Evidence  was  then  introduced  on  the  part  of  the 
defendant,  exhibiting  substantially  the  following  state  of  facts: 
On  the  twentv-first  day  of  June.  1847,  the  defendant  addressed 
a  letter  to  Wallace  Sigerson,  who  resided  at  Cincinnati,  inform* 
ing  him  that  he  wished  to  avail  himself  of  banking  facilities  in 
that  place,  to  carry  on  certain  business,  in  which  he  and  John 
Sigerson  had  determined  to  engage,  and  asking  his  assistance, 
as  a  correspondent,  to  negotiate  discounts,  enclosing  at  the 
same  time  his  letter  of  credit  for  ten  thousand  dollars,  and  two 
1>ills  of  exchange,  each,  for  the  sum  of  five  thousand  dollars,  and 
suggesting  in  the  same  letter  that  they  should  require  some 
twenty  to  twenty-five  thousand  dollars  during  the  next  four  or 
five  months,  in  sums  of  about  five  thousand  dollars,  as  the  same 
could  be  used  from  time  to  time.  In  the  same  letter  also  he 
instructed  his  correspondent  to  negotiate  five  thousand  dollars 
immediately,  authorizing  him  to  use  for  that  purpose  either 
the  letter  of  credit  or  the  bills  of  exchange.  When  those  bills 
were  transmitted  to  Cincinnati,  they  were  in  all  respects  per- 
fect bills  of  exchange,  except  that  the'  name  of  the  drawer  was- 
wanting,  and  they  were  without  date.  .They  were  both  made 
payable  to  the  order  of  John  Sigerson,  and  by  him  endorsed  in 
blank,  and  were  accepted  by  the  defendant.  Soon  after  their 
receipt,  Wallace  Sigerson,  as  drawer,  procured  one  of  the  bills 
to  be  discounted  according  to  his  instructions,  and  remitted 
the  proceeds,  or  a  part  thereof,  to  the  defendant;  and  it  also 
appeared  that,  during  that  season,  he  procured  other  bills  of 
the  same  kind,  to  be  discounted  for  the  same  parties,  to  the 
amount  of  twenty-five  thousand  dollars.  The  other  bill  for- 
warded at  that  time  is  the  one  now  in  suit.  -Wallace  Sigerson 
had  also  large  transactions  of  his  own,  the  same  season;  amount- 
ing to  four  hundred  thousand  dollars.  Many  of  his  own  trans- 
actions were  with  his  brother,  John  Sigerson,  who  was  the 
payee  and  endorser  of  this  bill,  and  was  jointly  engaged  in  the 
same  business  with  the  defendant.  He  and  his  brother  inter- 
changed accommodation  paper,  and  some  of  their  acceptances 
were  regularly  discounted  in  bank,  and  it  did  not  appear  that 
any  complaint  was  made,  either  by  the  acceptor  or  endorser, 
that  this  bill  had  not  been  accounted  for  or  returned.  There 
were  dealings,  also,  the  same  season,  between  T.  S.  Goodman 
k  Co.  and  Wallace  Sigerson.  They  made  a  settlement  on  the 
twelfth,  day  of  October,  1847,  when  it  was  ascertained  that  the 
amount  due  to  T.  S.  Goodman  &  Co.  was  about  five  thousand 
six  hundred  dollars,  arising  principally  from  notes  discounted, 
secured  by  bills  of  exchange  as  collaterals,  on  which  nothing 
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had  been  realized.  At  the  settlement,  the  debt  was  divided  into 
two  notes,  one  having  sixty  and  the  other  seventy-five  days  to 
run;  and  Wallace  Sigerson  testified  that  he  gave  his  two  notes 
in  payment  of  the  debt,  and  left  this  bill  as  collateral  security 
to  the  notes,  fixing  the  dates  so  that  the  notes  would  mature 
twelve  or  fifteen  days  before  the  bill.  Two  drafts  on  Ravisess, 
Bulock,  &  Co.,  previously  held  as  collaterals,  were  embraced  in 
the  settlement,  and  formed  a  part  of  the  indebtedness  for  which 
the  notes  were  given ;  and  McDonald,  who  was  the  book-keeper 
of  the  plaintiff's  firm,  and  a  witness  for  the  defendant,  testified 
he  knew  of  no  other  collateral  security  than  this  bill,  which  the 
firm  held  for  those  notes.  It  would  seem,  therefore,  that  all 
the  prior  collaterals  were  surrendered  to  the  defendant  at  the 
settlement.  There  is  some  confusion,  and  perhaps  uncertainty, 
in  the  evidence  reported,  respecting  the  history  of  the  bill  from 
the  time  it  went  into  the  possession  of  Wallace  Sigerson  till  it 
was  thus  placed  in  the  hands  of  T.  8.  Goodman  &  Co.,  as  col- 
lateral security  to  the  above-mentioned  notes.  It  may,  how- 
ever, be  gathered  from  the  testimony  of  Wallace  Sigerson,  that 
he  first  offered  it  for  discount  to  the  Ohio  Life  and  Trust  Com- 
pany, and  shortly  afterward  to  the  plaintiff,  for  the  same  pur- 
pose, and  that  the  plaintiff  declined  to  discount  it,  but  soon 
after  took  it  as  collateral  security  for  temporary  loans.  How 
long  the  bill  remained  in  the  possession  of  the  plaintiff  as  col- 
lateral security  for  temporary  loans  does  not  appear,  nor  for 
whose  benefit  the  money  was  obtained.  When  the  settlement 
took  place,  Wallace  Sigerson  told  the  plaintiff  that  he  had  a 
right  to  use  the  bill,  and  the  plaintiff  agreed  that  it  should  not 
be  sent  to  St  Louis  for  collection  till  after  the  maturity  of  the 
notes  to  which  it  was  collateral.  Nothing  of  the  kind  was 
agreed  when  it  was  left  as  collateral  security  for  temporary 
loans.  Wallace  Sigerson  became  the  drawer  of  this  bill,  as  he 
had  previously  done  with  respect  to  the  other,  which  was  sent 
him  at  the  same  time,  and  filled  up  the  date,  but  whether  at 
the  time  of  the  settlement,  or  previously,  was  not  entirely  cer- 
tain. He  failed  in  business  in  November,  1847,  and  on  the 
twentieth  day  of  the  same  month,  T.  S.  Goodman  &  Co.  ad- 
dressed a  letter  to  C.  W.  Clark  &  Brothers,  enclosing  this  bill, 
and  requesting  them  to  pass  it  at  the  least  rate,  not  exceeding 
twelve  percent,  interest,  saying,  "We  do  not  endorse  it,  as  we 
are  selling  it  for  another;  and  when  L.  C.  Clark,  one  of  that 
firm,  a  few  days  afterward  offered  the  bill  for  sale  to  the  de- 
fendant, "he  said  it  was  a  forgery  of  his  name;  that  Wallace 
Sigerson  had  no  authority  to  use  it"  At  the  trial,  the  court, 
on  the  prayer  of  the  plaintiff,  instructed  the  jury  to  the  effect, 
that  if  the  plaintiff  acquired  the  bill  of  Wallace  Sigerson  as 
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collateral  security  without  notice  of  his  want  of  authority  to 
transfer  it,  that  the  plaintiff  was  unaffected  by  such  abuse  of 
trust,  and  that  the  defendant  was  precluded  from  setting  it  up 
as  a  defence  in  this  suit,  to  which  no  exceptions  were  taken. 
We  pass  over  the  first  instruction  given  to  the  jury  on  the 
prayer  of  the  defendant,  for  the  same  reason  that  it  was  not 
excepted  to,  and  proceed  to  examine  the  second,  as  amended 
by  the  court,  which  .presents  the  principal  subject  of  contro- 
versy at  the  present  time.  It  was  to  the  effect,  that  "if  such 
facts  and  circumstances  were  known  to  the  plaintiff  as  caused 
him  to  suspect,  or  that  would  have  caused  one  of  ordinary 
prudence  to  suspect,  that  Wallace  Sigerson  had  no  interest 
in  the  bill,  and  no  authority  to  use  the  same  for  his  own 
benefit,  and  by  ordinary  diligence  he  could  have  ascertained 
these  facts,  then  the  jury  willfind  for  the  defendant.,, 

I.  The  general  question  which  the  bill  of  exceptions  presents, 
arising  upon  that  instruction,  is  certainly  one  of  very  consid- 
erable importance,  especially  to  the  mercantile  community,  as 
it  affects  the  transfer  and  free  circulation  of  bills  of  exchange 
and  promissory  notes,  which,  by  virtue  of  their  negotiable 

Suality,  constitute  the  principal  medium  for  the  transaction  of 
leir  business  affairs.  There  is,  however,  some  reason  to  doubt 
whether  the  evidence  at  the  trial  furnished  any  proper  basis 
for  the  application  of  the  instruction  in  this  case,  even  sup- 
posing the  principle  announced  to  bo  correct  as  an  abstract 
proposition ;  and  this  gives  rise  to  a  preliminary  question,  which 
will  be  first  considered,  whether  the  instruction  ought  not  to  be 
regarded  as  objectionable  on  that  account.  When  a  prayer  for 
instruction  is  presented  to  the  court,  and  there  is  no  evidence 
in  the  case  for  the  consideration  of  the  jury,  it  ought  always 
to  be  withheld;  and  as  a  general  rule,  if  it  is  given  under  such 
circumstances,  it  will  be  error  in  the  court,  for  the  reason  that 
its  tendency  may  be  and  often  is  to  mislead  the  jury,  by  with- 
drawing their  attention  from  the  legitimate  points  of  inquiry 
involved  in  the  issue.  All  that  was  shown  at  the  trial,  in  ad- 
dition to  the  description  of  the  bill,  was  the  refusal  of  the 
plaintiff  to  discount  it  when  it  was  offered  for  that  purpose, 
his  possession  and  control  of  it  shortly  after,  as  a  pledge  for 
temporary  loans,  and  the  subsequent  transfer  of  the  bill  to  him 
as  collateral  security  at  the  settlement,  together  with  the  cir- 
cumstances of  that  transaction,  and  what  appeared  in  the  letter 
of  T.  S.  Goodman  k  Co.,  transmitting  the  bill  to  St.  Louis  for 
sale.  Other  circumstances  are  adverted  to  in  the  printed  argu- 
ment for  the  defendant;  but  as  they  do  not  appear  to  be  sus- 
tained by  the  evidence  in  the  case,  they  are  omitted.  Nothing 
transpired  when  the  bill  was  offered  for  discount,  more  than 
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what  occurs  on  similar  occasions  in  the  daily  transactions 
among  business  men.  It  was  offered  and  declined,  and  that 
was  the  whole  transaction,  so  far  as  it  was  disclosed  in  the 
evidence.  No  reasons  were  assigned  by  the  plaintiff  for  de- 
clining, and  none  were  asked  for  by  the  holder,  who  offered 
the  bill.  Mere  speculative  inferences  are  never  allowable,  and 
cannot  be  regarded  as  evidence.  The  refusal  to  discount  the 
bill  might  have  been  for  the  reason  supposed  in  the  instruction; 
and  so  also  it  might  have  been  for  a  very  different  reason,  such 
as  a  prior  obligation  to  other  customers,  want  of  available 
funds,  or  from  a  desire  for  farther  information  as  to  the  pecu- 
niary standing  of  the  parties  to  this  bill;  and  whether  it  was 
for  any  one  of  the  reasons  suggested,  or  some  other,  in  the 
absence  of-  any  explanation,  was  a  mere  naked  conjecture. 
Another  answer  may  also  be  given  to  this  suggestion,  which 
is.  equally  decisive,  and  that  is  the  subsequent  conduct  of  the 
plaintiff  in  taking  the  bill  as  a  pledge  for  temporary  loans, 
which  seems  to  negative  the  supposition  altogether  that  the 

Erevious  refusal  to  discount  it  was  on  account  of  any  suspicion 
e  entertained,  either  as  to  the  genuineness  of  the  paper  or  of 
the  authority  of  the  holder  to  pass  it  Some  time  elapsed,  after 
the  bill  was  offered  for  discount,  before  it  was  finally  transferred 
to  the  plaintiff,  and  that  fact  undoubtedly  was  well  known  to 
the  plaintiff  at  the  time  of  the  transfer;  and  so  also  was  the 
more  important  one  in  this  investigation,  that  during  all  that 
time  the  bill  remained  in  the  custody  or  under  the  control  of 
Wallace  Sigerson,  as  the  ostensible  owner,  and  that  he  claimed 
and  exercised  over  it  all  the  rights  of  a  holder  for  value.  If 
these  circumstances  are  taken  in  connection  with  each  other, 
as  they  unquestionably  should  be,  there  can  be  no  doubt  they 
were  far  better  suited  to  inspire  confidence  in  the  title  of  the 
holder  than  to  excite  suspicion  in  regard  to  his  authority  to 
pass  the  bill;  and  if  they  had  that  effect,  it  was  plainly  the 
fault  of  the  defendant  in  executing  and  forwarding  the  bill  to 
his  correspondent,  and  in  intrusting  it  to  his  control,  and  suf- 
fering it  to  remain  in  his  custody  without  inquiry  or  complaint 
The  want  of  date  to  the  bill  at  the  time  it  was  offered  for  dis- 
count, under  the  circumstances  disclosed  in  the 'evidence,  was 
entirely  an  immaterial  consideration.  When  the  defendant 
sent  the  bill  to  Wallace  Sigerson,  endorsed  in  blank  and  with* 
out  date,  and  intrusted  it  to  his  care  and  discretion,  to  be  used 
for  his  own  benefit,  he  thereby  empowered  him  to  fill  the 
blank,  as.  a  necessary  incident  to  the  trust  conferred,  just  as 
effectually  as  if  the  authority  had  been  expressly  delegated  by 
the  terms  of  the  letter  in  which  it  was  sent  Nor  was  it  of  any 
consequence  that  it  was  antedated,  as  compared  with  the  time 
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when  it  was  passed  to  the  plaintiff,  inasmuch  as  it  was  filled 
up  by  his  own  correspondent,  before  he  parted  with  its  posses- 
sion and  control,  and  was  actually  made  to  bear  date  subsequent 
to  the  time  when  it  was  received  from  the  defendant.  In  fill- 
ing it  up,  he  but  carried  into  effect  one  of  the  purposes  for 
which  it  had  been  forwarded,  as  is  plainly  indicated  from  the 
general  scope  and  design  of  the  letter.  He  was  authorized  to 
use  the  bill  to  raise  money  for  the  benefit  of  the  defendant; 
and  in  order  to  use  the  bill  for  that  purpose,  it  must  have  been 
expected  that  he  would  become  the  drawer,  and  fill  up  the 
date  at  his  discretion.  Independently,  however,  of  the  terms 
of  the  letter,  it  may  be  asserted,  as  a  general  principle,  that 
where  a  party  to  a  negotiable  bill  of  exchange  or  promissory 
note  intrusts  it  to  the  custody  of  another,  when  it  is  without 
date,  whether  it  be  for  the  purpose  to  accommodate  the  person 
to  whom  it  was  intrusted,  or  to  be  used  for  his  own  benefit,  such 
bill  or  note  carries  on  its  lace  an  implied  authority  to  fill  up 
the  blank;  and,  as  between  such  party  to  the  bill  or  note  and 
innocent  third  parties,  the  person  to  whom  it  was  so*  intrusted 
must  be  deemed  the  agent  of  the  party  who  committed  such 
bill  or  note  to  his  custody,  and  as  acting  under  his  authority, 
and  with  his  approbation.  (Mitchel  v.  Carver,  10  Wend.,  386 
and  iiote.) 

The  general  doctrine  on  this  subject,  and  the  reasons  on 
which  it  is  founded,  are  stated  by  Shaw,  C.  J.,  in  Androscog- 
gin Bank  v.  Kimball,  (10  Cush.,  373,)  as  follows:  "The  rule  is 
very  clear,  that  if  one  party,  intending  to  accommodate  another, 
signs  his  name  to  a  blank  paper,  he  authorizes  the  other  to 
whom  he  delivers  it,  and  for  whose  accommodation  it  was  made, 
to  fill  up  the  blank;  and  the  filling  up,  being  done  by  his  au- 
thority, is  his  act,  and  he  is  bound  by  it;  and  we  concur  in  the 
principle,  and  think  it  applies  with  even  more  force  when  it 
was  done  for  his  own  benefit,  as  in  this  case."  (Violet  v.  Pat- 
ton,  5  Cran.,  142;  Russell  v.  Langstaffe,  2  Doug.,  514;  Collis 
v.  Emmet,  1  H.  Back,  813;  Montague  v.  Perkins,  22  Eng.  L. 
and  Eq.,  516.) 

The  circumstances  thus  far  considered  we  think  afforded  no 
ground  of  inference  whatever  to  support  the  theory  of  fact  as- 
sumed in  the  instruction.  But  it  is  more  difficult  to  dispose 
of  those  that  follow  in  the  same  way,  on  account  of  the  ex- 
tremely indefinite  nature  of  the  inquiry  arising  under  the  in- 
struction. One  man  is  more  readily  influenced  to  suspect  fraud 
in  matters  of  business  than  another,  and  the  same  individual 
may  be  differently  impressed  by  similar  transactions  occurring 
at  different  times  under  precisely  similar  circumstances ;  so  that 
in  some  cases,  where  the  evidences  to  excite  suspicion  were 
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alight,  it  might  be  impossible  to  determine  whether  they  were 
or  were  not  of  a  character  to  be  regarded  as  tending  to  support 
an  issue  like  the  one  presented  under  the  first  branch  of  the 
instruction,  without  first  ascertaining  the  general  characteristics 
of  the  mind  of  the  individual  who  was  the  subject  of  tho  inquiry, 
and  his  usual  habit  in  conducting  his  business  affairs.  A 
striking  illustration  of  the  difficulty  attending  the  investigation 
is  to  be  found  in  the  instruction  itself,  assuming  for  the  present 
that  it  must  be  understood  according  to  the  usual  import  of 
the  language  employed.  Uuder  its  first  branch  it  was  neces- 
sary, in  order  to  relieve  the  defendant,  that  the  jury  should 
find  that  such  facts  and  circumstances  were  known  to  the  plain- 
tiff as  caused  him  to  suspect  the  title  or  authority  of  the  holder 
to  transfer  the  bill.  But  the  jury  might  come  to  the  conclu- 
sion that  the  plaintiff  was  thoughtless,  confiding,  or  inattentive 
on  the  occasion,  and  that  he  in  fact  took  the  bill  without  any 
such  suspicion  ;  and  to  guard  against  the  effect  of  such  a  find- 
ing, the  second  branch  of  the  instruction  was  framed,  and  un- 
der that  it  was  of  no  consequence  whether  the  plaintiff  himself 
suspected  the  title  of  the  holder  or  not,  as  the  defendant  was 
nevertheless  to  be  fully  exonerated  if  the  jury  found  that  such 
facts  and  circumstances  were  known  to  him  as  would  have 
caused  one  of  ordinary  prudence  to  suspect,  and  by  ordinary 
diligence  he  could  have  ascertained,  the  true  state  of  the  title. 
Here  was  an  attempt  to  prescribe  a  standard  in  the  investiga- 
tion, by  which  the  degree  of  suspicion  intended  to  be  required 
to  defeat  the  claim  of  the  plaiutiff  could  be  ascertained  and 
measured  by  the  jury ;  but  under  the  first  branch  of  the  instruc- 
tion no  such  attempt  was  made,  and  no  other  criterion  was 
furnished  to  guide  the  jury  in  their  deliberations,  than  mere 
naked  suspicion;  and  consequently,  if  the  jury  believed,  from 
the  evidence  in  the  case,  that  the  plaintiff  at  the  time  of  the 
transfer  suspected  the  title  or  authority  of  the  holder  to  pass 
the  bill,  no  matter  how  slight  his  suspicions  were,  they  were 
directed  to  return  their  verdict  for  the  defendant.  With  this 
explanation  as  to  the  nature  of  the  present  inquiry,  we  will 

Sroceed  to  notice  the  remaining  circumstances  relied  on  as  evi- 
ence  in  the  case  to  support  the  instruction.  They  consist  of 
the  knowledge  that  the  plaintiff  is  supposed  to  have  acquired 
at  the  settlement,  that  Wallace  Sigerson  was  embarrassed  in 
his  business  affairs,  and  of  the  subsequent  conduct  of  his  firm, 
in  forwarding  the  bill  to  Si.  Louis  before  thejnatiirity  of  the 
notes,  and  the  remark  in  their  letter  that  theyclid  not  endorse 
the  bill,  as  they  were  selling  it  for  another.  These  circum- 
stances are  consistent  with  the  ^proposition  of  fact  assumed  in 
the  instruction;  and  though  they  are  susceptible  of  an  entirely 
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different  explanation,  yet  perhaps  it  would  be  going  too  far  to 
say,  as  matter  of  law,  that  they  afforded  no  ground  of  inference 
in  the  direction  supposed  by  the  defendant.  We  think,  there- 
fore, that  the  judgment  ought  not  to  be  reversed  on  the  ground 
that  there  was  no  evidence  in  the  case  to  authorize  the  in- 
struction. "We  say  so,  however,  in  reference  to  tlflr  peculiar 
issue  arising  under  that  instruction,  and  the  form  of  the  ques- 
tions submitted  to  the  jury,  and  not  in  respect  to  any  different 
issue  which  may  properly  arise  hereafter-in  cases  of  this  de- 
scription. There  is  a  wide  difference  between  suspicion  and 
knowledge  in  respect  to  the  subject-matter  under  considera- 
tion, and  even  as  between  the  evidences  of  suspicion,  and  such 
as  would  show  gross  negligence  on  the  part  of  a  banker  or 
business  man  when  discounting  or  purchasing  negotiable  paper 
transferable  by  delivery.  A  person  may  often  suspect  in  mat- 
ters of  business  what  in  fact  he  does  not  believe,  and  experi- 
ence teaches  that  he  will  sometimes  suspect  what  he  has  no 
reason  to  believe,  and  that  too  when  the  evidences  to  excite 
suspicion  are  so  slight  that  he  himself  would  scorn  to  acknowl- 
edge them  as  the  basis  of  his  action  in  the  premises.  Evidence 
merely  tending  to  show,  as  *n  this  case,  that  a  party,  in  acqui- 
ring a  negotiable  bill  of  exchange  or  promissory  note,  suspected 
the  title  of  the  holder  at  the  time  of  the  delivery,  would  clearly 
be  insufficient  to  authorize  the  conclusion  that  he  was  guilty 
of  gross  negligence  when  the  transfer  was  made,  and  it  would 
hardly  constitute  an  approach  towards  proof  that  he  had 
knowledge  that  such  holder,  who  was  known  to  be  dealing  in 
such  paper,  and  claimed  the  right  to  use  it,  was  guilty  of  any 
breach  of  trust  in  passing  it. 

II.  The  more  important  question,  whether  the  instruction 
was  correct,  remains  to  be  considered;  and  in  approaching  that 
question  it  becomes  necessary,  in  the  first  place,  to  ascertain 
what  the  instruction  was,  and  to  deduce  from- it  the  principle 
of  commercial  law  which  was  applied  to  the  case-.  It  was 
somewhat  peculiar  in  its  language,  and,  in  fact,  contained  two 
distinct  propositions,  differing  essentially  in  certain  aspects, 
and  not  entirely  reconcilable  with  each  other;  and  yet  we  can- 
not doubt  that  the  Circuit  Court,  in  giving  the  instruction  to 
the  jury,  intended  to  apply  the  doctrine  to  the  case,  that  the 
title  of  the  holder  of.  a  negotiable  bill  of  exchange  acquired 
before  maturity  is  not  protected  against  prior  equities  of  the 
antecedent  parties  to  the  bill,  where  it  was  taken  without  in- 

Suiry,  and  under  circumstances  which  ought  to  have  excited 
tie  suspicions  of  a  prudent  and  careful  man.  Such  was  cer- 
tainly the  general  scope  of  the  instruction,  especially  its  second 
proposition;  and  such,  it  may  be  presumed,  was  the  general 
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principle  intended  to  be  embodied  in  the  questions  submitted 
to  the  jury.  They  have  been  so  treated  here  in  the  oral  argu 
ment  for  the  plaintiff,  and  were  treated  in  the  same  way  in  the 
printed  argument  filed  for  the  defendant*  Whether  either  or 
Doth  of  the  questions,  in  the  form  iii  which  they  were  sub- 
mitted, were  objectionable  as  involving  a  departure  from  the 
doctrine  intended  to  be  applied,  it  will  not  become  necessary 
to  inquire.  One  thing  is  certain — if  the  general  principle  cannot 
be  sustained,  there  is  nothing  in  the  features  of  the  departure 
from  it,  or  the  particular  phraseology  of  the  questions  sub- 
mitted, to  benefit  the  defendant.  ^  Undoubtedly  the  same  gen- 
feral  idea  pervaded  the  instruction,  though  the  questions  were 
submitted,  to  the  jury  in  different  forms,  in  order  to  meet  the 
different  aspects  of  the  evidence  in  the  case.  It  was  to  the 
effect,  that  if  the  plaintiff  had  acquired  the  bill  under  the  cir- 
cumstances described  in  either  branch  of  the  instruction,  then 
he  had  acted  without  due  caution,  and  was  not  entitled  to  re- 
cover. All  the  other  grounds  of  defence  had  been  provided 
for  in  other  prayers  for  instruction.  This  one  was  obviously 
prepared  to  raise  the  single  question,  whether  the  plaintiff  had 
acted  with  due  caution  in  acquiring  the  bill,  and  consequently 
assumed  all  the  other  requisites  of  a  good  title  in  favor  of  the 
plaintiff.  The  only  question,  therefore,  arising  under  the  in- 
struction, is,  whether  the  rule  of  commercial  law  applied  to  the 
case  was  correct.  Bills  of  exchange  are  commercial  paper  in 
the  strictest  sense,  and  must  ever  be  regarded  as  favored  instru- 
ments, as  well  on  account  of  their  negotiable  quality  as  their 
universal  convenience  in  mercantile  affairs.  They  may  be 
transferred  by  endorsement;  or  when  endorsed  in  blank,  or 
made  payable  to  bearer,  they  are  transferable  by  mere  delivery. 
The  law  encourages  their  use  as  a  safe  and  convenient  medium 
for  the  settlement  of  balances  among  mercantile  men;  and 
any  course  of  judicial  decision  calculated  to  restrain  or  impede 
their  free  and  unembarrassed  circulation,  would  be  contrary  to 
the  soundest  principles  of  public  policy.  Mercantile  law  is  a 
system  of  jurisprudence  acknowledged  by  all  commercial  na- 
tions; and  upon  no  subject  is  it  of  more  importance  that  there 
should  be,  as  far  as  practicable,  uniformity  of  decision  through- 
out the  world.  A  well-defined  and  correct  exposition  of  the 
rights  of  a  bonorjide  holder  of  a  negotiable  instrument  was  given 
by  this  court  in  Swift  i>.  Tyson,  (16  Pet,  p.  1,)  as  long  ago  as 
1842 ;  and  we  adopt  that  exposition  relative  to  the  point  under 
consideration  on  the  present  occasion,  as  one  accurately  de- 
fining the  nature  and  character  of  the  title  to  those  instruments 
which  such  holder  acquires  when  they  are  transferred  to  him 
for  a  valuable  consideration.    This  court  then  said,  and  we 
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now  repeat,  that  a  bona  fide  holder  of  a  negotiable  instrument 
for  a  valuable  consideration,  without  notice  of  facts  which  im- 
peach its  validity  between  the  antecedent  parties,  if  be  takes 
it  under  an  endorsement  made  before  the  same  becomes  due, 
holds  the  title  unaffected  by  these  facts,  and  may  recover 
thereon,  although,  as  between  the  antecedent  parties,  the 
transaction  may  oe  without  any  legal  validity.  That  question 
was  not  one  of  new  impression  at  the  date  of  that  decision, 
nor  was  it  so  regarded  either  by  the  court  or  the  learned  judge 
Who  gave  the  opinion ;  on  the  contrary,  it  was  declared  to  be 
a  doctrine  so  long  and  so  well  established;  and  so  essential  to 
the  security  of  negotiable  paper,  that  it  was  laid  up  among  the 
fundamentals  of  the  law,  and  required  eo  authority  or  reason- 
ing to  be  brought  out  in  its  support;  and  the  opinion  on  that 
point  was  fully  approved  by  every  member  of  the  court,  and 
we  see  no  reason  to  qualify  or  change  it  in  any  respect.  Such 
being  the  settled  law  in  this  court,  it  would  seem  to  follow  as 
a  necessary  consequence  from  the  proposition  as  stated,  that  if 
a  bill  of  exchange  endorsed  in  blank,  so  as  to  be  transferable 
by  delivery,  be  misappropriated  by  one  to  whom  it  was  in- 
trusted, or  even  if  it  be  lost  or  stolen,  and  afterwards  negotiated 
to  one  having  no  knowledge  of  these  facts,  for  a  valuable  con- 
sideration, and  in  the  usual  course  of  business,  his  title  would 
be  good,  and  that  he  would  be  entitled  to  recover  the  amount. 
The  law  was  thus  framed,  and  has  been  so  administered,  in 
order  to  encourage  the  free  circulation  of  negotiable  paper  by 
giving  confidence  and  security  to  those  who  receive  it  for  value ; 
and  this  principle  is  so  comprehensive  in  respect  to  bills  of 
exchange  and  promissory  notes,  which  pass  by  delivery,  that 
the  title  and  possession  are  considered  as  one  and  inseparable, 
and  in  the  absence  of  any  explanation  the  law  presumes  that 
a  party  in  possession  holds  the  instrument  for  value  until  the 
contrary  is  made  to  appear,  and  the  burden  of  proof  is  on  the 
party  attempting  to  impeach  the  title.  These  principles  are 
certainly  in  accordance  with  the  general  current  of  authorities, 
and  are  believed  to  correspond  with  the  general  understanding 
of  those  engaged  in  mercantile  pursuits.  The  word  notice,  as 
used  by  this  court  on  the  occasion  referred  to,  we  think  must 
be  understood  in  the  same  sense  as  knowledge,  and  indeed 
that  is  one  of  its  usual  and  appropriate  significations.  Where 
the  supposed  defect  or  infirmity  in  the  title  of  the  instrument 
appears  on  its  face  at  the  time  of  the  transfer,  the  question 
whether  a  party  who  took  it  had  notice  or  not,  is  in  general 
a  question  of  construction,  and  must  be  determined  by  the 
court  as  matter  of  law;  and  so  it  was  understood  by  this  court 
in  Andrews  v.  Pond  et  al.,  (18  Pet,  65,)  where  it  is  said  that 
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"a  person  who  takes  a  bill  which  upon  the  face  of  it  was  dis- 
honored, cannot  be  allowed  to  claim  the  privileges  which  be- 
long to  a  bona  fide  holder.  If  he  chooses  to  receive  it  under 
such  circumstances,  he  takes  it  with  all  the  infirmities  belong- 
ing to  it,  and  is  in  no  better  condition  than  the  person  from 
whom  he  received  it"  And  the  same  doctrine  was  adopted 
and  enforced  in  Fowler  v.  Brantly,  (14  Pet,  318,)  where,  in 
speaking  of  a  promissory  note,  so  marked  as  to  show  for  whose 
benefit  it  was  to  be  discounted,  this  court  held  that  all  those 
dealing  in  paper  "with  such  marks  on  its  face,  must  be  pre- 
sumed  to  have  knowledge  of  what  it  imported."  (See  Brown  v. 
Davis,  8  Term.,  80.) 

Other  cases  of  like  character,  where  the  defect  appears  on 
the  face  of  the  instrument,  are  referred  to  in  the  printed  argu- 
ment for  the  defendant  as  affording  a  support  to  the  instruction 
under  consideration ;  but  it  is  so  obvious  that  they  can  have 
no  such  tendency,  that  we  forbear  to  pursue  the  subject.  (Ayer 
v.  Hutchins,  4  if  ass.,  270;  Wiggin  v.  Bush,  12  John.,  305; 
Cone  v.  Baldwin,  12  Pick.,  645;  Biwn  v.  Tabor,  5  Wend., 
566.) 

But  it  is  a  very  different  matter  when  it  is  proposed  to  im- 
peach the  title  of  a  holder  for  value,  by  proof  of  any  facts  and 
circumstances  outside  of  the  instrument  itself.  He  is  then  to 
be  affected,  if  at  all,  by  what  has  occurred  between  other  par- 
ties, and  he  may  well  claim  an  exemption  from  any  conse- 
quences flowing  from  their  acts,  unless  it  be  first  shown  that 
he  had  knowledge  of  such  facts  and  circumstances  at  the  time 
the  transfer  was  made.  Nothing  less  than  proof  of  knowledge 
of  such  facts  and  circumstances  can  meet  the  exigencies  of 
such  a  defence;  else  the  proposition  as  stated  is  not  true,  that 
a  party  who  acquires  commercial  paper  in  the  usual  course  of 
business,  for  value  and  without  notice  of  any  defect  in  the 
title,  may  hold  it  free  of  all  equities  between  the  antecedent 
parties  to  the  instrument  Admit  the  proposition,  and  the 
conclusion  follows.  And  the  question  whether  the  party  had 
such  knowledge  or  not,  is  a  question  of  fact  for  the  jury,  and, 
like  other  disputed  questions  of  scienter,  must  be  submitted  to 
their  determination,  under  the  instructions  of  the  court ;  and 
the  proper  inquiry  is,  did  the  party,  seeking  to  enforce  the 
payment,  have  knowledge,  at  the  time  of  the  transfer,  of  the 
tacts  and  circumstances  which  impeach  the  title,  as  between 
the  antecedent  parties  to  the  instrument?  and  if  the  jury  find  . 
shat  he  did  not,  then  he  is  entitled  to  recover,  unless  the  trans* 
action  was  attended  by  bad  faith,  even  though  the  instrument 
aad  been  lost  or  stolen.  Every  one  must  conduct  himself 
honestly  in  respect  to  the  antecedent  parties,  when  he  takes  ne- 
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gotiable  paper,  in  order  to  acquire  a  title  which  will  shield  him 
against  prior  equities.  While  he  is  not  obliged  to  make  in- 
quiries, ne  must  not  wilfully  shut  his  eyes  to  the  means  of 
knowledge  which  he  knows  are  at  hand,  as  was  plainly  inti- 
mated by  Baron  Parke,  in  May  v.  Chapman,  16  Mee.  and 
Wels.,  355,  for  the  reason  that  such  conduct,  whether  equiva- 
lent to  notice  or  not,  would  be  plenary  evidence  of  bad  faith. 
Mere  want  of  care  and  caution,  which  was  the  criterion  as- 
sumed in  the  instruction,  falls  so  far  below  the  true  standard 
required  by  law,  which  is  knowledge  of  the  facts  and  circum- 
stances that  impeach  the  title,  that  we  feel  indisposed  to  pursue 
the  general  discussion,  and  proceed  to  confirm  the  views  we 
have  advanced  as  to  what  the  law  is,  by  referring  to  some  of 
the  decisions  in  the  English  courts,  from  which,  as  an  import- 
ant source  of  commercial  law,  most  of  our  own  rules  upon  the 
subject  have  been  derived. 

The  leading  case,  among  the  more  modern  decisions  in  that 
country,  is  that  of  Goodman  0.  Harvey,  4  Ad.  and  Ell.,  870. 
That  was  a  case  in  bank,  on  a  rule  nisi,  which  was  made  ab- 
solute. Lord  Denman,  in  delivering  judgment,  said:  "We 
are  all  of  opinion  that  gross  negligence  only  would  not  be  a 
sufficient  answer,  where  a  party  has  given  consideration  for 
the  bill;  gross  negligence  may  be  evidence  o£  mala  fides,  but  it 
is  not  the  same  thing.  Where  the  bill  has  passed  to  the  plain- 
tiff without  any  proof  of  bad  faith  in -him,  there  is  no  objection 
to  his  title."  That  case  was  followed  by  Uther  v.  Rich,  10 
A-d.  and  ELL,  784,  which  was  also  argued  before  a  full  court, 
and  the  same  learned  judge  held  that  the  only  proper  mode  of 
implicating  the  plaintiff  in  the  alleged  fraud  by  pleading  was 
to  aver  that  he  had  notice  of  it,  leaving  the  circumstances  by 
which  that  notice  was  to  be  proved,  directly  or  indirectly,  to 
be  established  in  evidence;  and  he  further  held,  that  an  aver- 
ment that  the  plaintiff  was  not  a  bona  fide  holder  was  not 
Siuivalent.  According  to  the  rule  laid  down  in  Goodman  v. 
arvey,  which  indubitably  is  the  settled  law  in  all  the  English 
courts,  proof  that  the  plaintiff  had  been  guilty  of  gross  negli- 
gence in  acquiring  the  bill,  ought  not  to  defeat  his  right  to 
recover;  and  if  not,  it  serves  to  exemplify  the  magnitude  of 
the  error  assumed  in  the  instruction,  that  any  facts  and  circum- 
stances which  would  excite  the  suspicion  of  a  careful  and  pru- 
dent man  were  sufficient  to  destroy  the  title.  It  is  clear  that 
one  or  the  other  of  these  rules  must  be  incorrect;  both  cannot 
be  upheld.  Gross  negligence  is  defined  to  consist  of  the  omis- 
sion of  that  care  which  even  inattentive  and  thoughtless  men 
never  fail  to  take  of  their  own  property;  and  if  such  neglect 
would  not'  defeat  the  right  to  recover — and  clearly  it  would:" 
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not,  unless  attended  by  bad  faith — it  cannot  require  any  farther 
reasoning  to  demonstrate  that  the  instruction  was  erroneous, 
Several  cases  have  been  decided  in  England  upon  the  same 
subject,  and  to  the  same  effect,  and  the  rule  laid  down  in 
Goodman  v.  Harvey  is  now  adopted  and  sanctioned  by  the 
most  approved  elementary  treatises  upon  commercial  law. 
(Raphael  v.  The  Bank  of  England,  38  Eng.  L.  and  Eq.,  276; 
Stephens  v.  Foster,  1  Cromp.,  Mee.,  and  Wels.,  849;  Palmer 
v.  Richards,  1  Eng.  L.  and  Eq.,  529;  Arbouin  v.  Anderson,  1 
Ad.  and  Ell.,  N".  S«,  498;  May  v.  Chapman,  16  Mee.  and  Wels., 
855;  Chitty  on  Bills,  12th  ed.,  257;  Story  on  Bills,  3d  ed., 
dec.  416;  Byles  on  Bills,  4th  Am.  ed.,  121  to  126;  Smith's 
Mer.  Law,  ed.  1857,  255;  Edwards  on  Bills,  309;  1  Saun. 
Plea,  and  Ev.,  591;  Wheeler  v.  Guild,  20  Pick.,  545;  Brush 
v.  Scribner,  11  Conn.,  368;  Backhouse  v.  Harrison,  5  Barn, 
and  Ad.,  1098;  Gwynn  v.  Lee,  9  Gill.,  138.) 

These  cases,  beyond  controversy,  confirm  the  rule  laid  down 
by  this  court  in  Swift  v.  Tyson,  and  they  also  furnish  the  fullest 
evidence,  by  their  harmony  each  with  the  other,  as  well  as  by 
their  entire  consistency  with  the  principal  case,  that  the  law 
has  been  uniform  since  the  decision  in  Goodman  v.  Harvey, 
which  was  decided  in  1836;  and  we  think  it  will  appear,  upon 
an  examination,  that  it  has  always  been  the  same,  at  least  from 
a  very  early  period  in  the  history  of  English  jurisprudence 
down  to  the  present  time,  except  for  an  interval  of  about  twelve 
years,  while  the  doctrine  prevailed  which  is  now  invoked  in 
support  of  the  instruction  in  this  case.  That  doctrine  had  its 
origin  in  Gill  v.  Cubitt,  3  Barn,  and  Cress.,  466,  and  it  was  fol- 
lowed by  the  other  case*  referred  to  in  the  printed  argument 
for  defendant.  It  was  decided  in  1824,  and  it  is  true,  aa  the 
cases  cited  abundantly  show,  that  it  was  acquiesced  in  for  a  time, 
as  a  correct  exposition  of  the  commercial  law  upon  the  subject 
under  consideration.  At  the  same  time,  it  is  proper  to  remark, 
that  there  is  not  wanting  respectable  authority  that  it  had  been 
much  disapproved  of  before  it  was  directly  questioned ;  and  it 
is  certain,  that  nearly  two  years  before  it  was  finally  overruled, 
Parke,  Baron,  in  delivering  judgment  in  Poster  t>.  Pearson, 
regarded  it  as  mere  "dicta,  rather  than  the  Jacision  of  the 
judges  of  the  King's  Bench."  (See  Raphael  v.  The  Bank  of 
England,  per  CresswelU  The  reasons  assigned  fof  that  depart- 
ure from  the  long-established  rule  upon  the  subject  are  as  re- 
markable and  unsatisfactory  as  the  change  was  sudden  and 
radical,  and  yet  their  particular  examination  at  this  time  is 
unnecessary.  It  is  a  sufficient  answer  to  the  case  to  say,  that 
it  has  been  distinctly  overruled  in  the  tribunal  where  it  was 
decided,  and  has  not  been  considered  an  authority  in  that  court 
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for  more  than  twentjr  years.  The  doctrine,  says  Mr.  Chitty  in 
his  treatise  on  bills,  is  now  completely  exploded,  and  the  old 
rule  of  law  that  the  holder  of  bills  of  exchange,  endorsed  in 
blank  and  transferable  by  delivery,  can  give  a  title  which  he 
does  not  possess,  to  a  person  taking  them  bona  fide  for  value, 
is  again  re-established  in  its  fullest  extent.  It  was  not,  how- 
ever, accomplished  at  a  single  blow,  but  the  error,  so  to  speak, 
was  literally  broken  up  and  destroyed  by  instalments.  The 
foundation  of  the  superstructure  was  severely  shaken  in  Crook 
v.  Jadis,  5  Barn,  ana  Ad.,  909,  when  the  full  bench  first  came 
to  the  conclusion  that  want  of  due  care  and  caution  were  in- 
sufficient to  constitute  a  defence,  and  that  gross  negligence,  at 
least,  must  be  shown,  to  defeat  a  recovery.  But  it  was  left  to 
the  case  of  Goodman  v.  Harvey  to  announce  a  complete  cor- 
rection of  the  error,  when  Lord  Denman  declared,  we  have 
shaken  off  the  last  remnant  of  the  contrary  doctrine. 

A  brief  reference  to  some  of  the  earlier  cases  will  be  suffi- 
cient to  show  that  the  decision  in  Gill  v.  Cubitt  was  a  departure 
from  the  well-known  and  long-established  rule  upon  the  sub- 
ject under  consideration.  One  of  the  earliest  cases  usually 
referred  to  is  that  of  Hinton'*e  case,  reported  in  2  Show,  247* 
It  was  an  action  of  the  case  against  the  drawer  upon  a  bill  of 
exchange  payable  to  bearer.  The  court  ruled  that  the  holder 
must  entitle  himself  to  it  on  a  consideration;  "for  if  he  come 
to  be  bearer  by  casualty  or  knavery,  he  shall  not  have  the  ben- 
efit of  it;"  and  so  in  anonymous,  1  Salk.,  126,  where  a  bank 
note  payable  to  A,  or  bearer,  was  lost,  and  found  by  a  stranger, 
and  by  him  transferred  to  C,  for  value.  Holt,  Ch.  J.,  held  that 
"A  might  have  trover  against  the  stranger,  for  he  had  no  title 
to  it,  but  not  against  C,  by  reason  of  the  course  of  trade,  which 
creates  a  property  in  the  bearer."  And  again  in  Miller  v.  Race, 
1  Burr,  462,  where  an  inn-keeper  received  a  bank  note  from 
his  lodger  in  the  course  of  business,  and  paid  the  balance, 
Lord  Mansfield  held  he  might  retain  it,  as  he  came  by  it  fairly 
and  bona  fide,  and  for  value,  and  without  knowledge  that  it  had 
been  stolen.  And  on  a  second  occasion,  in  Grant  v.  Vaughan, 
8  Burr,  1516,  where  a  bill  payable  to  bearer  was  lost,  and  the 
finder  passed  it  to  the  plaintiff,  the  same  court  left  it  to  the 
jury  to  find  whether  he  came  t  the  possession  fairly  and  bond 
fide.  But  a  stilt  stronger  case  is  that  of  Peacock  v.  Rhodes,  2 
Doug.,  633,  where  a  bill  of  exchange,  endorsed  in  blank,  was 
stolen  and  passed  to  the  plaintiff  by  a  man  not  known.  It  was 
argued  for  the  defendant,  that  a  holder  should  not  in  prudence 
take  a  bill  unless  he  knew  the  person.  Lord  Mansfield  an- 
swered, "that  the  law  is  well  settled,  that  a  holder  coming 
fairly  by  a  bill  has  nothing  to  do  with  the  transaction  between 
vol.  xx.  24 
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the  original  parties.  ♦  •  *  The  question  of  mala  fides  was 
for  the  consideration  of  the  jury."  And  lastly,  and  to  the  same 
effect,  is  Lawson  v.  Weston  et  al.,  4  Esp.  R.,  56,  where  a  bill 
of  exchange  for  £500  was  lost  or  stolen,  and  was  discounted 
by  plaintiff  for  a  stranger.  It  was  insisted  for  the  defendant, 
that  "a  banker  or.  any  other  person  should  not  discount  a  bill 
for  one  unknown,  without  using  diligence  to  inquire  into  the  cir- 
cumstances." Lord  Kenyon  replied,  that  "to  adopt  the  prin- 
ciples of  the  defence  would  be  to  paralyze  the  circulation  of  all 
the  paper  in  the  country,  and  with  it  all  its  commerce ;  that  the 
circumstance  of  the  bill  having  been  lost,  might  have  been 
inaterial,  if  they  could  bring  knowledge  of  thai  fact  home  to  tlie  plain* 
tiff."  The  cases  cited,  commencing  in  1694  and  ending  in  1801, 
are  sufficient  to  show  what  the  state  of  the  law  was  in  1824, 
when  Gill  v.  Cubitt  was  decided,  especially  as  the  judges  of  the 
King's  Bench,  in  giving  their  opinions  on  that  occasion,  did  not 
pretend  that  there  were  any  later  decisions  in  which  it  had  been 
modified. 

HI.  But,  assuming  that  the  instruction  was  erroneous,  it  is 
still  insisted,  by  the  course  of  the  argument  for  the  defendant, 
that  it  was  immaterial;  and  the  argument  proceeds  upon  the 
ground  that  the  case,  as  made  in  the  bill  oil  exceptions,  shows 
that  the  plaintiff  was  not  the  holder  of  the  bill  for  a  valuable 
consideration,  in  the  usual  course  of  business.  On  the  con- 
trary, it  is  insisted  that  he  held  it  merely  as  a  collateral  security 
for  a  pre-existing  debt,  without  any  present  consideration  at 
the  time  of  the  transfer,  and  that  a  party  who  takes  negotiable 
paper  under  such  circumstances  does  not  acquire  it  in  the  usual 
course  of  business,  and  consequently  takes  it  subject  to  prior 
equities.  Whatever  may  bo  our  impressions  in  a  case  like  the 
one  supposed,  we  think  the  question  does  not  arise  in  the  pres- 
ent record,  assuming  the  facts  to  be  as  they  are  exhibited  in 
the  bill  of  exceptions ;  and  the  answer  to  the  argument  will  be 
based  entirely  upon  that  assumption,  without  prejudice  to  what 
may  hereafter  appear.  When  the  settlement  was  made,  the 
new  notes  were  given  in  payment  of  the  prior  indebtedness, 
Wiethe  collaterals  previously  held  were  surrendered  to  the 
defendant,  and  the  time  of  payment  was  extended  and  defini- 
tively fixed  bv  the  terms  of  the  notes,  showing  an  agreement 
to  eive  time  for  the  payment  of  a  debt  already  over-due,  and  a 
forbearance  to  enforce  remedies  for  its  recovery;  and  the  im- 
plication is  very  strong,  that  the  delay  secured  by  the  arrange- 
ment constituted  the  principal  inducement  to  the  transfer  of 
'  the  bill.  Such  a  suspension  of  an  existing  demand  is  frequently 
of  the  utmost  importance  to  a  debtor,  and  it  constitutes  one  of 
the  oldest  titles  of  the  law  under  the  head  of  forbearance,  and 
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has  always  been  considered  a  sufficient  and  valid  consideration. 

g Citing  V.  Vanderlyn,  4  John.,  237 ;  Morton  v.  Burn,  7  Ad.  and 
L,  19;  Baker  v.  Walker,  14  Mee.  and  Wels.,  465;  Jennison 
v.  Stafford,  1  Cash.,  168 ;  Walton  v.  Mascall,  18  Mee.  and  Wels., 
453;  Com.  Dig.,  action  assumpsit,  B.  1;  Wheeler  t?.  Slocum, 
16  Pick.,  62;  Story  on  Prom.  Notes,  sec.  186,  and  cases  cited.} 
The  surrender  of  other  instruments,  although  held  as  collateral 
security,  is  also  a  good  consideration;  and  this,  as, well  as  the 
former  proposition,  is  now  generally  qimitted,  and  is  not  op6n 
to  dispute.  (Dupeau  v.  Waddington,  6  Whar.,  220;  Horn- 
blower  v.  Proud,  2*  Barn,  and  Aid.,  827 ;  Hideout  v.  Bristow,  1 
Croinp.  and  Jer.,  281;  Bank  of  Salina  v.  Baboock,  21  Wend., 
499;  Youngs  t>.  Lee,  2  Ker.,  551.)  It  seems  now  to  be  agreed, 
that  if  there  was  a  present  consideration  at  the  time  of  the 
transfer,  independent  ojf  the  previous  indebtedness,  that  a  party 
acquiring  a  negotiable  instrument  before  its  matnrity  as  a  col* 
lateral  security  to  a  pre-existing  debt,  without  knowledge  of 
the  facts  which  impeach  the  title  as  between  the  antecedent 
parties,  thereby  becomes  a  holder  in  the  usual  course  of  busi- 
ness, and  that  his  title  is  complete,  so  that  it  will  be  unaffected 
by  any  prior  equities  between  other  parties,  at  least  to  the  ex- 
tent of  the  previous  debt,  for  which  it  is  held  as  collateral. 
(White  v.  Springfield  Bank,  8  Sand.  8.  C,  222 ;  New  York  M. 
Iron  Works  v.  Smith,  4  Duer,  862.)  And  the  better  opinion 
seems  to  be,  in  respect  to  parol  contracts,  as  a  general  rule, 
that  there  is  but  one  measure  of  the  sufficiency  of  a  consider- 
ation, and,  consequently,  whatever  would  have  given  validity 
to  the  bill  as  between  the  original  parties  is  sufficient  to  uphold 
a  transfer  like  the  one  in  this  case.  We  are  not  aware  that 
the  principle,  as  thus  limited  and  qualified,  is  now  the  subject 
of  serious  dispute  anywhere,  and  that  is  amply  sufficient  for 
the  decision  of  this  cause.  Whether  the  same  conclusion  ought 
to  follow  where  the  transfer  was  without  any  other  consideration 
than  what  flows  from  the  nature  of  the  contract  at  the  time  of 
the  delivery,  and  such  as  may  be  inferred  from  the  relation  of 
debtor  and  creditor  in  respect  to  the  pre-existing  debt,  is  still 
the  subject  of  earnest  discussion,  and  has  given  rise  to  no  small 
diversity  of  judicial  decision.  It  seems  it  is  regarded  as  suffi- 
cient in  England,  according  to  a  recent  case.  (Poirier  v.  Mor- 
ris, 20  Eng.  L.  and  E<J.,  108;  Byles  on  Bills,  pp.  96  and  127. ) 
A  contrary  rule  prevails  in  New  York,  as  appears  by  several 
decisions.  (Coddington  v.  Bay,  20  John.,  687;  Stalker  v.  Mc- 
Donald, 6  Hill,  93;  and  also  in  Tennessee,  Napier  v.  Elam,  5 
<Yerg.,  108.)  It  is  settled  that  it  is  a  sufficient  consideration, 
£n  Massachusetts,  Vermont,  and  New  Jersey,  and  such  was  the 
Opinion  of  the  late  Justice  Story,  as  appears  from  his  remarks 
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in  Swift  v.  Tyson,  and  in  his  valuable  treatise  on  Bills  of  Ex- 
change. (Stoddard  tf.  Kimball,  6  Cush.,  469;  Story  on  Bills, 
sec.  192;  Chicopee  Bank  t>.  Chapin,  8  Met,  40;  Blanchard  v. 
Stevens,  3  Cash.,  162;  Atkinson  v.  Brooks,  26  Ver.,  569;  Al- 
laire v.  Hartshorne,  1  Zab.,  665.)  We  think,  however,  that  the 
point  does  not  arise  in  this  case,  for  the  reasons  before  stated, 
and,  consequently,  forbear  to  express  any  opinion  upon  the  sub- 
ject. The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
eause  remanded  for  further  proceedings,  with  directions  to  issue 
a  new  venire. 


son  Ha     Charles  W.  Gazzam,  Plaintiff  in  Error,  v.  Lessee  of  Elam 
la^S        Phillips  and  Mart  his  wife,  and  Ashbet  W.  Etheridge. 

The  decision  of  this  court  In  the  case  of  Brown  v.  Clements  (3  How.,  660)  re- 
viewed and  controlled. 

The  quantity  of  .land  granted  to  a  patentee  in  pursuance  of  a  pre-emption  right 
under  the  act  of  29th  May,  1830,  must,  in  an  action  at  law,  be  ascertained  from 
the  description  in  the  patent,  and  cannot  be  controlled  by  any  supposed  original 
equity  to  the  whole  of  a  quarter  section  to  which  a  claim  might  have  been  made 
before  the  register  and  receiver. 

Some  latitude  of  discretion  is  allowed  to  the  surveyor  general  under  the,  act  of  24th 
April,  1820,  and  the  instructions  of  the  land  office,  in  the  subdivision  of  fractional 
sections  containing  more  than  one  hundred  and  sixty  acres ;  and  he  is  not  obliged, 
absolutely,  and  under  all  circumstances,  to  lay  off  a  full  quarter  or  half  quarter 
section,  though  the  fraction  is  capable  of  such  a  subdivision. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Supreme 
Court  of  the  State  of  Alabama. 

The  parties  claimed  under  the  same  titles  which  were  before 
this  court  in  the  case  of  Brown  v.  Clements,  reported  in  8 
How.,  650.  r  A  diagram  is  there  given,  explanatory  of  the  mode 
in  which  the  fractional  section  was  divided  between  Stone  and 
Etheridge. 

9  The  present  suit  was  an  ejectment  brought  in  1850,  by  Phil- 
lips and  Etheridge,  who  claimed  under  Etheridge's  title  against 
Gazzam,  who  claimed  under  that  of  Stone. 

The  suit  was  brought  in  the  Circuit  Court  of  the  county  of 
Mobile,  (State  court,)  where  the  verdict  and  judgment  were 
for  the  plaintiffe,  in  1855.  The  charge  of  the  judge  to  the  jury 
was  in  conformity  with  the  opinion  of  this  court  in  the  case 
of  Brown  v.  Clements,  accompanied  with  the  remark  that  such 
would  not  have  been  his  charge,  if  it  had  not  been  for  the  de- 
cision of  this  court  in  that  case. 

In  March,  1856,  the  Supreme  Court  of  Alabama  affirmed 
this  judgment,  and  Gazzam  sued  oat  a  writ  of  error  to  bring 
the  case  to  this  court 

The  case  of  Brown  v.  Clements- was  argued  and  decided  in 
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this  court  at  the  term  which  commenced  in  December  term, 
1844.  In  the  24th  vol.  of  Alabama  Rep.,  new  aeries,  p.  854,  con- 
taining the  decisions  of  the  Supreme  Court  at  January  term, 
1854,  there  is  the  following  opinion  delivered  by  Chief  Justice 
Chilton: 

"  Doe  ex  dem  Brown  and  wife  v.  Clements  and  Hunt,  Chilton, 
C.  J.^  This  court  having,  rendered  a  judgment  of  affirmance 
in  this  cause,  it  was  taken  by  the  plaintiff  in  error  to  the  Su- 
preme Court  of  the  United  States,  where  the  judgment  of  this 
court  was  reversed,  and  the  cause  ordered  to  be  remanded'  for 
further  proceedings.  The  judgment  of  reversal  was  rendered 
in  December,  1844,  but  the  mandate  or  certificate  of  reversal 
did  not  reach  this  court  until  recently,  when  the  cause  was 
ordered  to  be  placed  upon  the  docket,  &c,  &c. 

"It  is  the  duty  of  the  clerk  of  the  Supreme  Court  of  the 
United  States  to  forward  to  this  court  the  evidence  of  the  re- 
versal of  the  judgment,  in  order  that  the  same  may  be  disposed 
of  in  conformity  to  the  decision  of  that  court,  &c,  &c. 

"That  the  failure  of  the  clerks  to  do  their  duty,  in  not 
placing  causes  on  the  docket,  shall  work  no  prejudice  to  the 
parties,  4c.,.  4c/' 

Uf)on  this  matter,  the  Reporter  has  received  from  the  clerk 
of  this  court  a  communication,  which  will  be  found  in  a  note.* 


*  Supreme  Court.  United  States,  December  Term,  1844. 

William  L.  Brow*  and  Win  ") 

v.  V  In  error  to  the  Supreme  Court  of  Alabama 

Climbvts  aid  Huvt.       J 

1845,  January  21.    Judgment  reversed,  with  costs.  , 

1845,  May  9.  The  clerk  sent  fee  bill  due  by  plaintiffs  in  error  to  their  counsel, 
(Mr.  Sherman,)  and  requested  him  to  remit  amount  per  draft 
,  1845,  June  10.  The  clerk  received  a  letter  from  Mr.  Sherman,  remitting  a  draft 
for  the  amount  due  by  plaintiffs  in  error,  and  requesting  the  clerk  to  send  the 
mandate  "immediately  forward,  as  the  Supreme  Court  of  this  State  is  now  in  ses- 
sion at  Tuskaloosa,"  &c. 

1845,  June  10.  The  clerk  Bent  the  mandate  per  mail,  addressed  to  "Charles  E. 
Sherman,  Esq.,  or  Clerk  of  the  Supreme  Court  of  Alabama, n  Tuskaloosa,  Alabama. 

1858,  April  20.  Mr.  Sherman  has  this  date  obtained  a  certificate  from  Hon.  J. 
Marron,  Third  Assistant  Postmaster  General,  stating  that  on  the  12th  June,  1845, 
there  was  mailed  at  Washington  city  a  letter  containing  a  mandate  of  the  Supreme 
Court  United  States,  addressed  as  above,  that  the  same  was  returned  as  a  dead  let- 
ter, and  was  sent  to  the  Washington  city  post  office  on  the  23d  April,  1853,  and 
that  on  the  25th  of  said  month  it  was  delivered  to  Mr.  Sherman. 

The  clerk  of  the  Supreme  Court  of  the  United  States  does  not  understand  that 
it  has  ever  been  considered  his  official  duty  to  transmit  the  mandates  of  this*  court^ 
to  the  courts  below.  It  certainly  has  never  been  the  practice.  Bat,  on  the  con- 
trary, it  has  always  been  the  practice  for  the  counsel  -to  attend  to  the  remission 
of  their  cases  to  "the  courts  whence  they  came,  Justin  the  same  manner  and  to  the 
same  extent  that  they  attend  to  bring  them  up  here. 
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The  case  was  argued  in  this  court  by  Mr.  J.  Little  Smith  for 
the  plaintiff  in  error,  and  Mr.  Sherman  for  the  defendants. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  State  of 
Alabama. 

The  suit  was  brought  in  the  court  below  to  recover  the  pos- 
session of  some  four  acres  of  land  in  the  city  of  Mobile. 

The  lessors  of  theplaintiff  claimed  title  to  the  lot  in  dispute 
as  heirs  of  James  Etheridge,  and  gave  in  evidence  a  patent 
from  the  United  States  to  their  ancestor,  dated  30th  May, 
1833,  "for  the  southwest  quarter  section  twenty-two,  in  town- 
ship four  south,  of  range  one  west,  in  the  district  of  land  sub- 
ject to  sale  at  St  Stepnens,  Alabama,  containing  ninety-two 
acres  and  sixty-seven  hundredths  of  an  acre,  according  to  the 
official  plat  of  the  survey  of  the  said  lands  returned  to  the 
General  Land  Office  by  the  surveyor  general ;  which  said  tract 
has  been  purchased  by  the  said  James  Etheridge.'*  The  above 
is  a  literal  extract  from  the  description  of  the  parcel  of  land  in 
the  patent  granted  to  Etheridge. 

The  defendant  claimed  under  William  D.  Stone,  and  gave 
in  evidence  a  patent  to  him  from  the  United  States,  dated  the 
17th  December,  1832,  "for  the  sduth  subdivision  of  fractional 
section  twenty-two,  same  township  and  range,  containing  one 
hundred  and  ten  acres  and  fifty-one  hundredths  of  an  acre, 
according  to  the  official  plat  of  survey  of  the  said  lands  returned 
to  the  General  Land  Office  by  the  surveyor  general ;  which  said 
tract  has  been  purchased  by  the  said  William  D.  Stone."  Ether- 
idge gave  notice  to  the  register  and  receiver  of  his  claim  under 
the  act  of  29th  May,  1830,  on  the  28th  January,  1831,  and 
produced  his  proofs.  Stone  gave  notice  of  his  claim  to  the 
same  section,  25th  March,  1831,  and  furnished  his  proofs.  The 
claim  and  proofs  in  each  case  were  received  and  hle<J,  but  no 
money  was  paid,  nor  certificates  given,  as  the  official  plat  of  the 
survey  of  the  township  had  not  then  been  received  at  the  office. 
This  plat  was  returned  and  filed  in  March,  1832.  There  were 
private  claims  surveyed  and  laid  down  on  the  plat  to  this  sec- 
tion, sa  that  the  portion  open  to  the  two  pre-emption  claims 
in  question  was  confined  to  a  fractional  part  of  the  section. 
This  fractional  part  was  divided  according  to  theplat  by  a  line 
running  north  and  south  through  it,  laying  off  in  the  west 
subdivision  ninety-two  and  sixty-seven  hundredths  acreB,  and 
in  the  east  one  hundred  and  ten  and  fifty  hundredths  acres. 
Etheridge  purchased  the  west  and  Stone  the  east  subdivision. 

The  certificates  of  purchase  were  given  to  both  claimants 
80th  April,  1832.    The  one  to  Etheridge  id  for  the  southwest 
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quarter  of  section  twenty-two,  containing  ninety-two  and  sixty- 
seven  hundredths  acres,  the  quantity  in  the  west  subdivision, 
at  the  rate  of  one  dollar  twenty-five  cents  per  acre,  amounting 
to  $115.48;  the  other  to  Stone  is  for  the  southeast  subdivision 
of  fractional  section,  twenty-two,  containing  one  hundred  and 
ten  and  fifty-one  hundredths  acres,  the  quantity  in  the  east 
subdivision,  at  the  rate  of  one  dollar  twenty-five  cents  per  acre, 
amounting  to  $188.18. 

The  sales  in  each  case  were  made  in  conformity  with  the 
subdivisions,  as  marked  upon  the  plat  of  the  surveyor  general 
then  on  file  in  the  office,  and  to  which  all  purchasers  of  the 
public  land  had  access,  and  which  constituted  the  guide  of  the 
register  and  receiver  in  making  the  sales. 

The  lessors  of  plaintiff  also  jjave  evidence  showing  that  the 
premises  in  question  were  within  the  southwest  quarter  section 
twenty-two,  computing  the  same  according  to  the  usual  meas- 
urement of  quarter  sections,  and  thqt  a  full  quarter  might  have 
been  laid  off  from  the  fraction,  and  claimed  that  the  whole  of 
the  southwest  quarter  had  been  appropriated  to  their  ances- 
tor, Etheridge,  under  the  pre-emption  act  of  1830,  which  posi- 
tion was  assented  to  by  the  court  The  court  also  ruled  that 
the  purchase  and  patent  of  Stone,  under  whom  the  defendant 
claims,  must  be  restrained  to  the  fraction  in  the  west  part  of 
the  southeast  quarter  of  section  twenty-two,  and  that  it  gave 
him  no  right  to  the  land  in  the  southwest  quarter. 

The  effect  of  this  ruling,  when  applied  to  the  case,  gave  to 
the  heirs  of  Etheridge  one  hundred  and  sixty  acres  of  the  frac- 
tional section,  in  disregard  of  the  official  survey,  the  purchase, 
and  patent  for  only  the  ninety-two  acres,  and  reduced  the 
one  hundred  and  ten  which  Stone  purchased,  and  had  a  patent 
for,  to  some  forty-three  acres. 

The  court  is  of  opinion  this  ruling  cannot  be  maintained. 
For,  conceding  for  the  sake  pf  the  argument  that  the  plat  by 
the  surveyor  general  of  this  section  was  made  contrary  to  law, 
the  ground  upon  which  the  decision  is  sought  to  be  maintained, 
and  that  Etheridge,  under  the  pre-emption  act  of  1830,  was 
entitled  to  purchase  the  whole  of  the  southwest  quarter,  and 
to  have  it  surveyed  and  patented  to  him,  yet  it  was  not  so  sur- . 
veyed,  nor  did  he  purchase,  nor  has  he  obtained  a  patent  for 
the  same.  Qn  the  contrary,  he  purchased  and  paid  for  the 
west  subdivision  only  of  this  fractional  section,  containing 
ninety-two  acres,  and  took  out  a  patent  for  the  subdivision. 
Ana  in  addition  to  thiB,  Stone,  at  the  same  time,  purchased 
the  east  subdivision,  as  laid  down  on  the  official  plat,  and  has 
received  a  patent  for  the  same,  and  which  includes  the  premises 
in  question. 
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The  patent  to  Etheridge,  as  we  have  seen,  describes  the  land 
granted  as  the  southwest  quarter,  Ac.,  containing  ninety-two 
and  sixty-seven  hundrcths-  acres,  according  to  the  official  plat 
of*  the  survey  of  said  lands  returned  to  the  General  Land  Office. 
And  the  patent  to  Stone  is  equally  specific  in  the  description 
of  the  parcel  granted  to  him.  The  title,  therefore,  to  the 
premises  in  question,  was  never  in  the  ancestor  of  the 
lessors  of  the  plaintiff,  but  has  been  in  Stone,  and  those  hold- 
ing under  him,  since  the  17th  December,  1832,  the  date  of 
hispatent 

The  case  of  the  claim  of  Etheridge  to  the  whole  of  this  south- 
west quarter,  some  years  after  the  issuing  of  the  patent  to  him 
and  Stone,  was  presented  to  the  Commissioner  of  the  Land 
Office  for  correction.  It  was  there  elaborately  examined  by 
the  counsel  for  the  applicant,  and  by  the  Commissioner  of  the 
Land  Office,  and  ultimately  disposed  of  by  the  Secretary  of  the 
Treasury,  on  the  opinion  of  the  Attorney  General ;  that  officer 
maintaining  the  regularity  of  the  survey,  and  of  course  con- 
fixing the  grants  to  the  subdivisions  as  laid  down  on  the  plat 
referred  to  in  the  patents.  But,  as  we  have  already  said, 
whether  this  view  of  the  law  be  sound  or  not,  it  cannot  con- 
trol the  question  before  us.  The  inquiry  here  is  in  respect  to 
the  legal  title,  whether  it  was  iu  Etheridge  or  Stone,  under  the 
descriptions  of  the  land  in  their  respective  patents.  Unless 
we  can  hold  that  it  passed  to  Etheridge  Tinder  his  patent,  the 
plaintiff  must  fail.  And  we  have  seen  that,  without  disregard- 
ing the  plainest  terms  used  in  the  description  of  the  tract,  it  is 
impossible  to  arrive  at  any  such  conclusion.  We  deny,  alto- 
gether, the  right  of  the  court  in  this  action  to  go  beyond  these 
terms,  thus  explicit  and  specific,  and,  under  a  supposed  equity 
in  favor  of  Etheridge,  arising  out  of  the  pre-emption  laws,  to* 
the  whole  of  the  southwest  quarter,  enlarge  the  description  in 
the  grant,  or,  more  accurately  speaking,  determine  the  tract 
and  quantity  of  the  land  granted  by  this  supposed  equity  instead 
of  by  the  description  in  the  patent. 

But,  independently  of  the  above  view,  which  we  think  con- 
clusive against  the  plaintiff,  we  are  not  satisfied  that  there  was 
any  want  of  power  in  the  surveyor  general  in  making  the  sub- 
divisions of  this  section  according  to  the  plat,  and  in  conformity 
with  which  the  sales  of  the  land  in  dispute  were  made. 

The  first  section  of  theact  of  24th  April,  1820,  (8  U.  S.  St, 
p.  566,)  after  referring  to  the  act  of  1805,  provides,  "  that  frac- 
tional sections  containing  one  hundred  and  sixty  acres  or 
upwards  shall,  in  like  manner,  as  nearly  as  practicable,  be  sub- 
divided into  half-quarter  sections,  under  such  rules  and  regu- 
lations as  may  be  prescribed  by  the  Secretary  of.  the  Treasury, 
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but  fractional  sections  containing  less  than  one  hundred  and 
sixty  acres  shall  not  be  divided,  but  shall  be  Bold  entire.'' 

The  Secretary  of  the  Treasury  issued  his.reguiations  to  the 
surveyor  general,  through  the  Commissioner  of  the  Land  Office, 
on  the  10th  June  following,  in  which  he  directed  that  frac- 
tional sections  containing  more  than  one  hundred  and  sixty 
acres  should  be  divided  into  half-quarter  sections  by  north  and 
south  or  east  and  west  lines,  so  as  to  preserve  the  most  com- 
pact and  convenient  forms.  The  fractional  section  in  question 
was  divided  by  a  north  and  south  line,  according  to  thesfe  in- 
structions. Under  them,  some  latitude  of  discretion  has  been 
exercised  by  the  surveyor  general  in  the  division  of  fractional 
sections  exceeding  the  quantity  mentioned,  regard  being  had 
to  convenient  forms,  ana  to  avoid  the  subdivision  of  the  public 
domain  into  ill-shaped  and  unsaleable  fractions.  The  question, 
as  we  have  already  seen,  came  again  before  the  Secretary  of 
the  Treasury  in  the  case  of  Etheridge,  before  us  in  1837,  and 
the  construction  first  given,  and  also  the  practice  of  the  sur- 
veyor general  under  it,  confirmed.  The  surveys  of  the  public- 
lands  under  this  regulation  had  then  been  in  operation  for 
some  seventeen  years,  and  has  since  been  continued.  Attor- 
ney General  Butler,  upon  whose  authority  the  Secretary  of  the 
Treasury  confirmed  the  survey  of  the  fractional  section  in  ques- 
tion, in  a  well-considered  opinion,  observed,  that  "if  Congress 
had  intended  that  fractional  sections  should,  at  all  events,  be 
divided  into  half-quarter  sections,  when  their  shape  admits  the 
formation  of  any  such  subdivision,  t  think  they  would  have 
said  so  in  explicit  terms,  and  that  the  discretionary  power  in- 
trusted to  the  Secretary  would  have  been  plainly  confined  to 
the  residuary  parts  of  the  section ;  and  further,  that  the  clause 
in  the  first  section  of  the  act  of  1820,  concerning  fractional  sec- 
tions containing  less  than  one  hundred  and  sixty  acres,  (which 
are  not  to  be  divided  at  all,  but  sold  entire,)  is  decisive  to  show 
that  Congress,  which  passed  the  act,  did  not  deem  it  indispen- 
sable that  regular  half-quarter  sections  should,  in  all  practicable 
cases,  be  formed  by  the  surveyors;  on  the  contrary,  it  shows 
that  they  preferred  a  single  tract,  though  containing  more  than 
eighty  acres,  and  though  capable  of  forming  a  regular  half- 
quarter,  to  small  inconvenient  fractions."  We  entirely  concur 
in  this  construction  of  the  act. 

The  only  difficulty  we  have  had  in  this  case  arises  from  the 
circumstance  that  a  different  opinion  was  expressed  by  a  ma- 
jority of  this  court  in  the  case  of  Brown's  Lessee  v.  Clements, 
(8  Howard,  p.  650.)  That  opinion  differed  from  the  construc- 
tion of  the  act  of  1820,  riven  by  the  head  of  the  land  depart- 
ment, and  disapproved  of  the  practice  that  had  grown  up  under 
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it  in  making  the  pnblic  surveys ;  and  also  from  the  opinion, 
subsequently  confirming  this  construction  and  practice,  by  the 
Secretary  of  the  Treasury  and  Attorney  General,  as  late  as  the 
year  1837.  The  decision  in  Brown  v.  Clements  was  made  in 
the  December  term,  1844. 

It  is  possible  that  some  rights  may  be  disturbed  by  refusing 
to  follow  the  opinion  expressed  in  that  case;  but  we  are  satis- 
fied that  far  less  inconvenience  will  result  from  this  dissent, 
than  by  adhering  to  a  principle  which  we  think  unbound,  and 
which,  iu  its  practical  operation,  will  unsettle  the  surveys  and 
subdivisions  of  fractional  sections  of  the  public  land,  running 
through  a  period  of  some  twenty-eight  years.  Any  one  familiar 
with  the  vast  tracts  of  the  public  domain  surveyed  and  sold, 
and  tracts  surveyed  and  yet  unsold,  within  the  period  men- 
tioned, can  form  some  idea  of  the  extent  of  the  disturbance 
and  confusion  that  must  inevitably  flow  from  an  adherence  to 
any  such  principle.  We  cannot,  therefore,  adopt  that  decision 
or  apply  its  principles  in  rendering  the  judgment  of  the  court 
in  this  case. 

The  judgment  of  the  court  below  is  reversed,  and  the  pro- 
ceedings remitted  to  the  court,  to  award  a  venire,  &c. 


L-ed968   Horace  C.  Silsby,  Washburn  Race,  Abel  Downs,  Henry 
m"^       Hbnion,  and  Edward  Myndbbsb,  Appellants,  v.  Elisha 

102    106  FOOTR 

105    304  TUU1K- 

117    564 

l*)f  781    Foote's  patent  declared  good,  for  the  combination  of  machinery  nsed  in  "the  ap- 
25  f  834       plication  of  the  expansive  and  contracting  power  of  a  metallic  rod  by  different 
38 f  ldo       degrees  of  heat,  to  open  and  close  a  damper  which  governs  the  admission  of  air 
141   458       into  a  stove,  in  which  such  rod  shall  be  acted  upon  directly  by  the  heat  of  the 
stove  or  the  fire  which  it  contains." 
The  award  by  the  Circuit  Court  of  damages  for  an  infringement  of  the  patent 
affirmed,  by  an  equal  division  of  this  conrt;  but  the  allowance  of  interest  over- 
ruled. 
Where  a  patentee  claims  more  than  he  is  entitled  to,  his  patent  may  still  be  good 
for  what  is  really  his  own,  provided  he  enters  a  disclaimer  for  the  surplus  with- 
out any  unreasonable  delay.    In  this  case,  the  patentee,  was  allowed  to  recover 
damages  for  an  infringement,  but  not  to  recover  costs,  agreeably  to  the  provis- 
ions of  the  act  of  Congress  of  the  3d  March,  1837. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  northern  district  of  New  York,  sitting  as  a  court 
of  equity. 

In  May,  1842;  Foote  obtained  a  patent  for  an  improvement 
in  regulating  the  draught  or  heat  of  stoves. .  The  claim  which 
he  made  was  this: 
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What  I  claim  as  my  invention,  and  desire  to  secure  by  let- 
ters patent,  is  the  application  of  the  expansive  and  contracting 
power  of  a  metallic  rod  by  different  degrees  of  heat,  to  open 
and  close  a  damper  which  governs  the  admission  of  air  into  a 
stove  or  other  structure  in  which  it  may  be  used,  by  which  a 
more  perfect  control  over  the  heat  is  obtained  than  can  be  by 
a  damper  in  the  flue. 

I  also  claim  as  my  invention  the  mode  above  described  of 
letting  the  heat  of  a  stove,  at  any  requisite  degree  by  which 
different  degrees  of  expansion  are  required,  to  open  or  close 
the  damper. 

I  also  claim  the  combination  above  described*  by  which  the 
regulation  of  the  heat  of  a  stove  or  other  structure  in  which  it 
may  be  used,  is  effected;  and  I  also  claim  as  my  invention  the 
mode  above  described  of  connecting  the  action  of  the  metallic 
rods  with  the  damper,  so  that  the  same  may  be  disconnected 
when  the  damper  shall  have  closed,'  and  the  heat  shall  con- 
tinue to  rise,  &c.  Elisha  Foote,  Jr. 

Afterwards,  in  March,  1847,  he  filed  the  following  disclaimer: 
To  the  Commissioner  of  Patents: 

The  petition  of  Elisha  Foote,  of  Seneca  Falls,  in  the  county 
of  Seneca  and  State  of  New  York,  respectfully  represents,  that 
your  petitioner  obtained  letters  patent  of  the  United  States  for 
an  improvement  in  regulating  the  draught  of  stoves,  which  let- 
ters patent  are  dated  on  the  2§th  day  of  May,  1842 ;  that  he  has 
.  reason  to  believe  that  through  inadvertence  and  mistake  the 
claim  made  in  the  specification  of  said  letters  patent  in  the 
following  words,  to  wit:  "What  I  claim  as  my  invention,  and 
desire  to  secure  by  letters  patent,  is  the  application  of  the  ex- 

Sansive  and  contracting  power  of  a  metallic  rod  by  different 
qgrees  of  heat  to  open  and  close  a  damper,  which  governs  the 
admission  of  air  into  a  stove  or  other  structure  in  which  it 
may  be  used,  by  which  a  more  perfect  control  oyer  the  heat 
is  obtained  than  can  be  by  a  damper  in  the  flue,"  is  too  broad, 
including  that  of  which  your  petitioner  was  not  the  first  in- 
ventor. 

Your  petitioner,  therefore,  hereby  enters  his  disclaimer  to 
so  much  of  said  claim  as  extends  the  application  of  the  expan- 
sive and  contracting  power  of  a  metallic  rod  by  different  de- 
grees of  heat  to  any  other  use  or  purpose  than  that  of  regula- 
ting the  heat  of  a  stove,  in  which  such  rod  shall  be  acted  upon 
directly  by  the  heat  of  the  stove,  or  the  fire  which  it  contains; 
which  disclaimer  is  to  operate  to  the  extent  of  the  interest  in 
said  letters  patent  vested  in  your  petitioner,  who  has  paid  ten 
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dollars  into  the  treasury  of  the  United  States,  agreeably  to  the 
requirements  of  the  act  of  Congress  in  that  case  made  and 
provided. 

This  did  not  apply  to  the  whole  of  his  claim,  but  only  to  a 
part  of  it. 

In  14  How.,  218,  will  be  found  the  report  of  a  suit  which 
Foote  instituted  against  some  of  the  present  appellants.  The 
judgment  of  the  court  below  being  affirmed  by  this  court,  that 
suit  was  brought  to  an  end. 

On  the  9th  of  October,  1848,  Foote  filed  his  bill  on  the 
equity  side  of  the  Circuit  Court  against  the  present  appellants, 
complaining  that  they  continued  their  infringement  upon  his 
patent,  praying  for  an  injunction,  an  account,  &c,  &c.  After 
other  proceedings  were  had  in  the  case,  Mr.  Justice  Nelson 
(in  vacation,  viz :  September,  1850)  ordered  an  issue  to  be  made 
up  at  law  upon  the  first  and  third  points  of  the  claim,  the  sec- 
ond and  fourth  not  being  drawn  into  controversy.  In  June, 
1851,  the  trial  at  law  took  place,  which  resulted  ip  a  verdict 
for  the  defendants. 

Afterwards,  the  cause  came  before  the  court,  on  a  hearing 
of  the  pleadings  and  proofs,  and  case  made  upon  the  trial  of 
the  feigned  issues ;  and  after  hearing  of  counsel  for  the  respect- 
ive parties,  the  court,  on  the  29th  day  of  August,  1858,  directed 
the  following  order  to  be  entered: 

In  Equity. 

This  cause  having  been  heard  on  argument  by  counsel  for 
the  respective  parties  on  the  pleadings  and  proofs,  and  upon 
the  case  made  since  the  trial  of  the  feigned  issue  therein,  and 
the  court  having  considered  the  same,  and  being  of  the  opinion 
that  the  complainant  was  the  first  and  original  inventor  of  the 
application  of  the  expansion  and  contraction  of  the  inflexible 
metallic  rod  to  the  regulation  of  th?  heat  of  stoves,  as  described 
and  claimed  in  his  patent,  adjudge  and  decree  that  the  defend- 
ants have  infringed  the  said  patent  in  making  and  vending  the 
regulators  of  stoves,  as  charged  in  the  said  Bill  of  complaint, 
and  that  the  said  complainant  is  entitled  to  have  a  perpetual 
injunction  to  restrain  said  defendants,  their  agents,  servants, 
and  all  claiming  or  holding  under  or  through  them,  from  ma* 
king,  vending,  or  using,  or  in  any  manner  disposing  of  any 
regulator  or  regulators  of  stoves,  embracing  the  invention  or 
improvements  described  in  said  letters  patent,  namely,  any 
regulator  in  which  the  expansive  and  contracting  power  of  an 
inflexible  metallic  rod,  which  expansion  and  contraction,  if 
produced,  by  changes  in  the  heat  of  the  stove  regulated,  shall 
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be  applied  to  the  damper  to  regulate  the  heat  thereof,  and  this 
notwithstanding  the  verdict  of  the  jury  upon  the  feigned  issue, 
heretofore  rendered  on  the  trial  of  the  same. 

And  it  is  further  adjudged  and  decreed,  that  the  cause  be 
referred  to  Augustus  A.  Boyce,  Esq.,  the  clerk  of  this  court, 
to  ascertain  and  report  the  number  of  regulators  for  stoves 
embracing  the  principle  aforesaid  that  have  been  made,  and 
also  the  number  sold  by  the  said  defendants,  or  either  of  them, 
since  the  23d  day  of  March,  1847,  and  the  damages  complain- 
ant has  sustained,  or  use  and  profits  the  defendants,  or  either 
of  them,  have  derived  by  reason  of  such  infringement,  since 
the  time  last  aforesaid ;  and,  upon  the  coming  in  and  confirma- 
tion of  the  said  report,  that  said  complainant  have  a  decree 
and  execution  for  the  amount  found  due  to  him,  and  also  for 
the  coste  in  this  suit,  to  be  taxed. 

It  appeared  from  the  record  that  the  court,  on  the  trial  of 
the  feigned  issues,  instructed  the  jury  that  the  first  claim  of 
the  patentee  was  disproved  by  the  prior  construction  of  the' 
Baxton  stove,  and  that  the  patent  must  rest  for  its  validity  upon 
the  other  claims. 

In  June,  1864,  the  master  made  his  report,  which  was  very 
voluminous,  and  to  which  both  parties  filed  numerous  excep- 
tions, some  of  which  were  overruled  and  others  allowed  by  the 
court  The  result  of  some  of  the  rulings  made  a  further  refer- 
ence to  the  master  necessary,  when  both  parties  expressed  a 
desire  that  the  court  should  make  the  examination  itself.  This 
was  accordingly  done,  when  the  following  decree  was  passed, 
viz: 

This  court  having  accordingly  made,  such  examination  and 
determination,  it  is  further  ordered,  adjudged,  and  decreed, 
and  this  court,  by  virtue  of  the  power  and  authority  therein 
vested,  doth  further  order,  adjudge,  determine,  and  decree,  that 
the  said  defendants  are  respectively  liable  to  the  said  complain- 
ant for  the  sums  of  money  hereinafter  set  forth,  in  the  manner 
hereinafter  particularly  mentioned,  for  their  profits  of  the  use 
by  the  said  defendants,  or  such  of  them  as  are  hereinafter  par- 
ticularly declared  liable  therefor,  of  the  said  invention  of  the 
complainant,  described  and  secured  to  him  by  letters  patent 
granted  to  the  said  complainant,  as  set  forth  in  the  bill  of  com- 
plaint in  this  cause;  which  use  was  unauthorized  and  an  in- 
fringement and  violation  of  the  rights  of  the  said  complainant, 
under  the  said  patent;  that  is  to  say,  that  the  said  defendant 
Horace  0.  Silsby,  either  severally  or  jointly  with  others  of  said 
defendants,  is  liable  for  and  chargeable  with  the  sum  of  twenty* 
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three  thousand  six  hundred  and  forty-four  dollars  and  twenty- 
two  cents  ($23,644.22 ;)  that  of  the  said  last-mentioned  sum 
the  said  defendant,  Washburn  Race,  is  in  like  manner  liable 
for  the  sum  of  eighteen  thousand  one  hundred  and  eighty-two 
dollars  and  six  cents  ($18,182,060  that  of  the  said  first-men- 
tioned sum  the  said  defendant,  Edward  Mynderse,  is  in  like 
manner  liable  for  and  chargeable  with  the  sum  of  fifteen  thou- 
sand nine  hundred  and  sixteen  dollars  and  twelve  cents ;  and 
that  of  the  said  first-mentioned  sum  the  said  defendant,  Henry 
Henion,  is  liable  for  and  chargeable  with  the  sum  of  three 
thousand  one  hundred  and  fifty-four  dollars  and  eighty-five 
cents;  and  that  of  the  said  first-mentioned  sum  the  said  de- 
fendant, Abel  Downs,  is  liable  for  and  chargeable  with  the 
sum  of  three  thousand  two  hundred  and  sixty-seven  dollars 
and  thirty-seven  cents. 

And  it  is  further  ordered,  adjudged,  and  decreed,  and  this 
court,  by  virtue  of  the  power  and  authority  therein  vested,  doth 
order,  adjudge,  and  decree,  that  each  of  the  said  defendants 
pay  to  the  said  complainant  the  sum  which  such  defendant  is 
above  declared  and  decreed  to  be  liable  for  and  chargeable 
with,  and  interest  thereon,  until  such  payment,  or  so  much 
thereof  as  shall  be  necessary,  together  with  the  sums  previously 
paid  by  the  other  defendants,  to  pay  off  and  discharge  the  first- 
mentioned  sum  of  twenty-three  thousand  six  hundred  and  forty- 
four  dollars  and  twenty-two  cents,  and  interest  thereon,  from 
the  entry  of  this  decree;  and  the  evidence  in  this  cause  not 
enabling  the  court  now  to  determine  with  precision  the  rights 
of  such  defendants  as  between  themselves,  in  respect  to  the 
sums  for  which  each  of  such  defendants  is  liable  to  contribute 
to  the  other,  it  js  further  ordered  and  decreed,  that  the  sums 
paid  by  or  collected  from  the  properly  of  each  defendant,  under 
this  decree,  shall  # be  first  applied  in  payment  and  discharge 
of  the  amount,  if  any,  for  which  said  defendant  is  solely  liable, 
and  next  to  &e  payment  and  discharge  of  such  amount,  if 
-any,  as  the  said  defendant  and  the  least  number  of  the  other 
defendants  is  liable,  in  such  manner  as  to  give  to  the  said 
complainant  his  just  and  full  rights  against  each  and  all  said 
defendants;  and  if  any  controversy  or  question  shall  arise  in 
respect  to  the  proper  application  of  any  moneys  so  paid  or 
collected,  either  defendant  or  party  may  apply  to  this  court, 
upon  affidavit  and  due  notice  to  the  adverse  party  in  interest, 
for  instructions  in  respect  to  the  application  thereof  or  the 
stay  of  further  executions  against  any  single  defendant,  or  any 
portion  of  such  defendants,  on  the  ground  that  the  whole  sum 
ha  which  he  is  hereby  made  liable  has  been  paid  by  himself 
and  other  defendants  jointly  liable  therefor. 
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.  And  it  is  farther  ordered,  adjudged,  and  decreed,  that  the 
said  defendants  pay  to  the  said  complainant  his  costs  in  this 
suit,  to  be  taxed,  with  interest  thereon  from  the  taxation  and 
allowance  thereof  until  paid,  and  that  he  have  executions  for 
such  costs,  and  for  the  sums  above  decreed  to  be  paid  him  as 
aforesaid;  but  such  execution  against  the  defendants  other 
than  the  said  defendant,  Horace  C.  Silsby^  shall  be  only  for 
such  costs,  and  the  amount  for  which  such  defendants  are 
hereinbefore  respectively  declared  to  be  liable. 

8,  Nelson. 

N.  £.  Hall. 

From  this  decree  the  complainant  and  respondents  both  ap- 
pealed; but  as  the  case  of  the  respondents  appeal  came  on 
first  for  argument,  it  only  is  noticed.  Both  cases  were  decided 
together. 

The  case  was  argued  in  this  court  by  Mr.  Keller  and  Mr. 
JJlatchford  for  the  appellants,  and  by  Mr.  Foote  in  proper  peS 
son  for  the  appellee. 

The  counsel  for  the  appellants  directed  their  attention  ex- 
clusively to  the  first  claim  of  the  patent,  which  was  in  fact  the 
only  one  involved  in  the  controversy.    They  denied — 

1.  The  validity  of  the  patent. 

2.  Its  novelty. 
8.  Its  utility. 

4.  .The  infringement  and  the  liability  of  the  defendants 
below. 

The  principal  objection  to  the  validity  .of  the  patent  was  the 
nature  of  the  subject,  which,  it  was  contended,  was  exactly 
similar  in  its  general  character  to  the  eighth  claim  of  Morse, 
ighich  this  court  decided  to  be  invalid.  (O'Reilly  v.  Morse,  15 
How.,  62.) 

On  the  subject  of  the  novelty  of  the  invention,  the  counsel 
contended  that  the  Saxton  stove  and  Arnott  improved  stove 
were  both  prior  in  point  of  time,  and  in  both  of  them  the  prin- 
ciple of  the  expansion  and  contraction  of  a  metallic  rod  was 
applied  to  regulate  a  damper,  by  causing  it  to  open  and  close 
according  to  the  heat  of  the  stove.  But  it  is  in  vain  to  attempt 
to  follow  the  counsel  for  the  appellants  in  the  various  branches 
of  their  argument,  which  occupied  nearly  fifty  pages  of  a 
printed  brie£ 

Mr.  Mate  aigued  his  own  case,  and  thus  explained  his  in* 
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The  complainant's  invention  consisted  in  the  application  of 
the  expansive  and  contracting  power  of  an  inflexible  metallic 
rod  to  regulate  the  heat  of  stoves.    The  great  difficulty,   in 
making  this  application,  arose  from  the  indispensable  necessity 
of  providing  a  detaching  process.    In  the  complainant's  appa- 
ratus, after  an  increase  of  neat  has  entirely  closed  the  damper, 
should  the  temperature  from  any  cause  continue  to  rise,  the 
levers  which  communicate  the  action  of  the  rod  to  the  dampers 
disconnect  themselves  from  it,  and  are  free  to  move  on  to  any 
extent  to  which  the  stove  may  be  heated;  and  on  the  heat's 
returning  to  the  same  point,  they  will  reconnect  themselves 
with  the  damper  and  resume  their  appropriate  functions.    In 
like  manner,  should  the  fuel  burn  out  and  the  heat  continue 
to  fall,  after  the  damper  has  been  fully  opened,  the  levers  will 
become  detached,  until  the  temperature  shall  have  been  again 
restored  to  the  desired  degree. 

The  office  of  a  regulator  is  to  produce  an  uniform  heat;  and 
to  attain  this  object,  it  is  necessary  to  give  such  increase  of 
motion  to  the  action  of  the  rod,  that  a  small  change  of  heat — 
say  from  five  to  ten  degrees — shall  be  sufficient  to  open  or  close 
the  damper.  Then,  saght  variations  from  the  desired  point, 
operating  upon  the  damper,  keep  very  nearly  a  uniform  tem- 
perature, sufficiently  so  for  all  practical  purposes.  Were  it 
constructed  otherwise,  it  might  be  a  thermometer,  to  show  the 
degree  of  heat,  but  would  not  b$  a  regulator,  to  control  it.  But 
the  variations  of  temperature  in  a  common  stove  exceed  one 
thousand  degrees.  And  unless  provision  was  made  for  excess- 
ive changes,  the  apparatus  would  destroy  itself.  It  could  not 
be  used  for  a  stove  regulator. 

Several  attempts  had  been  made,  previous  to  the  complain- 
ant's invention,  to  apply  the  inflexible  rod  as  a  regulator  to 
some  other  purposes,  wnere  it  was  subjected  to  such  changes 
only  as  take  place  in  water,  or  atmospheric  air,  and  where  a 
detaching  process  was  not  deemed  to  be  essential.  But  we 
have  no  evidence  that  such  attempts  were  ever  successful,  or 
were  anywhere  in  practical  use,  or  had  ever  been  known  be- 
yond the  books  in  which  they  are  described.  But  to  the  stove, 
with  its  excessive  variations,  it  does  not  appear  that  any  one 
ever  attempted  its  application. 

The  efforts  previously  made  to  produce  a  stove  regulator 
were  in  a  different  direction.  When  two  thin,  flexible,  and 
elastic  slips  of  metal,  of  unequal  expansibilities,  are  soldered, 
or  otherwise  attached  together,  a  change  of  heat,  affecting  one 
more  than  the  other,  produces^  a  flexure  or  curvature  of  the 
instrument.  And  as  its  elasticity  enabled  it  to  yield  to  any 
excessive  change,  and  obviated  the  necessity  of  a  detaching 
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process,  its  application  to  a  stove  was  easy  and  apparent.  But 
an  insuperable  difficulty  was  found  in  its  use.  When  an  elastic 
piece  of  metal  is  bent  and  heated,  it  takes  a  new  form,  or,  as  it 
is  termed,  "sets"  into  that  position.  The  effect  is  gradual  at 
moderate,  temperatures,  and  instantaneous  at  high.  The  in- 
strument, besides,  was  necessarily  made  slight,  in  order  to  have 
the  requisite  flexibility.  And  although  very  useful  for  some 
purposes,  its  application  to  stoves  was  but  a  series  of  unsuc- 
cessful experiments. 

All  the  difficulties  were  overcome  in  the  complainant's  ap- 
plication of  the  inflexible  rod,  and  a  really  practical  and  effect-, 
ual  stove  regulator  was,  for  the  first  time,  produced* 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  northern  district  of  New  York. 

The  bill  was  filed  in  the  court  below  by  Foote  against  the 
defendants  for  an  alleged  infringement  of  a  patent  for  an  im- 
provement in  regulating  the  draught  or  heat  of  stoves.  The 
bill,  among  other  things,  set  out  a  trial  at  law  between  the  par- 
ties upon  the  patent,  and  a  verdict  for  the  plaintiff;  that  the 
defendants  since  the  trial  aud  verdict  continued  their  infringe- 
ment, and  had  even  increased  the  business  of  making  and  vend- 
ing the  complainant's  stove  regulators. 

The  complainant  prayed  for  an  account,  and  that  the  defend- 
'ants  be  restrained  by  injunction  from  further  infringements. 

The  defendants  put  in  an  answer,  to  which  there  was  a  repli- 
cation. Afterwards  feigned  issues  were  ordered  by  the  court, 
to  try  the  questions  whether  or  not  the  patentee  was  the  first 
and  original  inventor  of  the  application  of  the  expansive  and 
contracting  power  of  the  metallic  rod,  by  different  degrees  of 
heat,  to  open  and  close  the  damper  which  governs  the  admis- 
sion of  air  into  a  stove;  and,  also,  whether  or  not  he  was  the 
first  and  original  inventor  of  the  combination  described  in  his 
patent,  by  which  the  regulation  of  the  heat  of  a  stove  in  which 
it  might  be  used  was  effected. 

The  jury,  after  hearing  the  proofs  upon  these  issues,  returned 
a  verdict  in  the  negative.  Afterwards  the  cause  came  before 
the  court  upon  the  pleadings  and  proofs,  and  the  case  made 
upon  the  trial  of  the  feigned  issues;  and  after  hearing  the 
arguments  of  counsel  for  the  respective  parties,  held,  that  the 
patent  was  valid,  notwithstanding  the  verdict  of  the  jury  on 
the  feigned  issues,  and  also  that  the  defendants  had  been  guilty 
of  an  infringement,  and  referred  the  cause  to  a  master,  to  ascer- 
tain and  report  the  profits  which  the  defendants  had  derived 
by  reason  of  said  infringement    A  most  voluminous  record 
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of  testimony  was  taken  before  the  master,  and  on  the  17th 
Jane,  1854,  he  reported  profits  made  by  the  defendants  to  the 
amount  of  $2,650.  Thirty  exceptions  were  filed  to  the  report 
by  the  counsel  for  the  complainant,  and  eighteen  by  the  defend- 
ants, and  were  argued  before  the  court.  The  view  the  court 
has  taken  of  the  case  here  renders  it  unimportant  to  refer  par- 
ticularly or  specially  to  the  decision  of  the  court  below  upon 
each  of  these  exceptions.  After  disposing  of  them,  the  court, 
agreeably  to  an  earnest  request  of  the  counsel  that  the  cause 
should  not  be  again  sent  down  to  the  master,  but  that  the 
court,  upon  the  evidence  before  it,  should  ascertain  the  amount 
of  profits  to  which  the  complainant  was  entitled,  entered  upon 
the  inquiry,  and,  after  a  laborious  and  minute  examination  of 
a  record  of  some  six  hundred  closely  printed  octavo  pages  of 
proofs,  found  an  aggregate  of  profits  to  the  amountof  $17,980.40, 
and  an  aggregate  of  interest,  averaged,  of  $5,663.82,  making  a 
total  of  $23,644.22.  And  on  the  28th  of  August,  1856,  a  final 
decree  was  entered  for  the  complainant  against  the  defendants 
for  this  amount,  with  the  costs  to  be  taxed. 

The  cause  is  now  before  this  court  on  appeal. 

The  difference  of  opinion  among  the  judges  of  this  court  in 
respect  to  the  amount  of  profits  that  should  be  allowed  to  the 
complainant,  precludes  the  delivery  of  anv  written  opinion  on 
this  Dranch  of  the  case.  The  decree  of  the  court  below  as  to 
the  amount,  with  the  exception  of  the  interest,  is  affirmed  by 
a  divided  court.  A  majority  of  the  court  are  of  opinion  that 
there  was  error  in  the  allowance  of  interest  on  the  profits 
found  for  the  complaiuant.  That  amount,  therefore,  which  is 
$5,663.82,  must  be  deducted. 

This  court  is  also  of  opinion  that  the  court  below  erred  in 
awarding  costs  of  the  complainant  against  the  defendants. 

The  first  claim  of  the  patentee  in  his  patent  was  disproved 
by  the  prior  construction  and  use  of  what  is  called  in  tne  case 
the  Saxton  stove,  and  no  disclaimer  was  entered  according  ttt 
the  requirements  of  the  act  of  Congress  3d  March,  1887.  By 
the  ninth  section  of  that  act  it  is  provided,  that  when  a  patentee 
by  mistake  shall  have  claimed  to  be  the  inventor  of  more  than 
he  is  entitled  to,  the  patent  shall  still  be  good  for  what  shall 
be  truly  and  bona  fide  his  own,  and  he  shall  be  entitled  to 
maintain  a  suit  in  law  or  equity  for  an  infringement  of  this 
part  of  the  invention,  notwithstanding  the  specification  claims 
too  much.  But  in  such  case,  if  judgment  or  decree  be  ren- 
dered for  the  plain tifty  he  shall  not  recover  costs  against  the 
defendant,  unless  he  shall  have  entered  a  disclaimer  in  the 
Patent  Office  of  the  thing  patented,  to  which  he  has  no  right, 
prior  to  the  commencement  of  the  suit.    There  is  also  another 
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condition,  namely,  that  the  plaintiff  shall  not  be  entitled  to 
the  benefits  of  the  section,  if  he  has  unreasonably  neglected  or 
delayed  to  enter  the  disclaimer. 

The  Saxton  stove  was  produced  on  the  trial  of  the  feigned 
issues,  after  this  suit  had  been  commenced,  and  the  question 
has  been  in  controversy  from  thence  to  the  present  time, 
whether  or  not  the  arrangement,  construction,  and  use  of  that 
stove,  had  the  effect  to  disprove  the  first  claim  in  the  complain- 
ant's patent.  It  would  be  going  too  far,  therefore,  under  these 
circumstances,  to  hold  that  the  delay  in  entering  the  dis- 
claimer was  unreasonable  within  the  meaning  of  the  statute. 
A  majority  of  the  court  is  of  opinion  the  delay  has  not  been 
unreasonable  within  the  meaning  of  the  act,  so  as  to  defeat  the 
recovery. 

According  to  our  conclusions,  the  decree  of  the  court  below 
is  reversed  as  to  the  $5,663.82  interest,  and  also  as  to  the  costs 
allowed  the  complainant,  and  affirmed  as  to  the  residue,  with- 
out costs  to  either  party  in  this  court;  and  that  the  case  be 
remitted  to  the  court  below  to  enter  a  decree  for  the  complain- 
ant against  the  defendants  in  conformity  to  this  opinion,  and 
proceed  to  the  execution  of  the  same. 

Mr.  Justice  DANIEL  and  Mr.  Justice  GRIER  dissented. 

Mr.  Justice  DANIEL: 

I  concur  entirely  in  the  views  expressed  by  my  brother 
GRIER  in  this  cause.  I  have  always  regarded  the  patent  of 
the  complainant  void  upon  its  face.  I  moreover  consider 
the  decree  of  the  Circuit  Court  inconsistent  with  the  claim  of 
the  complainant,  unwarranted  by  any  evidence  in  the  cause, 
and  most  unjust  and  oppressive  in  its  operation. 

Mr.  Justice  GRIER  dissenting: 

Although  I  may  occasionally  differ  in  opinion  with  the  ma- 
jority  of  my  brethren,  my  usual  custom  has  been  to  submit  to 
their  better  judgment,  without  remark.  But  in  this  case  I  feel 
constrained  to  protest  against  a  decree  which,  in  my  opinion, 
does  £reat  and  manifest  injustice  to  the  appellants.  In  doing 
so,  it  is  proper  that  I  thus  state  my  reasons  as  briefly  as  possi- 
ble, without  an  attempt  at  their  full  vindication  by  a  tedious 
argument. 

I.  I  believe  the  patent  of  complainant  to  be  void  on  its  face. 

The  first  claim  is  for  the  application  of  the  "expansive  and 
contracting  power  of  a  metallic  rod,  by  different  decrees  of 
heat,  to  open  and  close  a  damper  which  governs  the  admission 
of  air  into  a  stove.' ' 
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Now,  this  claim  is  felse  in  feet  The  patentee  was  not  the 
first  to  make  this  application  of  the  different  degrees  of  expan- 
sion of  metals  to  open  and  close  a  damper  to  a  stove.  The 
evidence  is  clear,  explicit,  and  uncontradicted.  Moreover,  a 
jury  has  so  found  in  an  issue  ordered  in  this  case,  and  which 
verdict  does  not  appear  to  have  been  set  aside,  although  it  was 
disregarded  in  the  decision  of  the  case. 

This  claim,  even  if  it  were  txue  in  fact,  is  clearly  void  in  law, 
unless  we  agree  to  reverse  the  doctrine  laid  down  by  this  court 
in  the  case  of  O'Reilly  v.  Morse,  with  regard  to  the  eighth 
claim  of  Morse's  patent.  Besides,  at  the  trial  at  law,  the  Cir- 
cuit Court  decided,  in  1848,  that  this  first  claim  could  not  be 
sustained.  Yet,  with  ten  years'  judicial  notice  of  this  defect 
in  his  patent,  the  patentee  has  never  amended  it,  entered  a 
disclaimer,  or  attempted  to  avail  himself  of  the  privilege  offered 
to  him  by  the  statute  to  rescue  it  from  this  charge,  so  destruc- 
tive to  its  validity. 

At  common  law,  a  patent  having  this  infirmity  was  absolute- 
ly void.  The  patent  act  of  1886,  section  13,  provides  a  remedy, 
"where  a  patent  is  inoperative  and  void,  by  reason  of  a  paten- 
tee's claiming  in  his  specification  as  his  invention  more  than 
he  had  a  right  to  claim,  and  when  the  error  has  arisen  through 
inadvertence  or  mistake." 

In  such  a  case,  the  patentee  is  permitted  to  surrender  his 
patent,  and,  on  payment  of  a  further  sum,  have  his  patent 
reissued  as  corrected.  But  he  was  not  permitted  to  recover 
any  damage  for  infringement  which  occurred  before  the  date 
of  the  reissued  patent. 

The  patent  act  of  1887,  section  7,  gives  a  further  privilege 
to  the  patentee  of  escaping  the  consequences  of  such  a  defect, 
"where  his  patent  is  too  broad,"  by  permitting  him  to  enter  a 
disclaimer,  to  be  taken  and  considered  as  part  of  the  original 
specification.    It  does  not  subject  him  to  the  costs  of  a  new 

Satent,  nor  to  the  forfeiture  of  antecedent  damages,  where  the 
isclaimer  is  made  during  the  pendency  of  a  suit,  but  gives  the 
defendant  a  right  to  object  to  its  validity  on  account  of  unrea- 
sonable neglect  and  delay  in  filing  it. 

The  nintn  section  of  the  same  act  provides  for  the  case  where 
"the  patentee,  in  his  specification,  has  claimed  to  be  the  in- 
ventor of  any  material  or  substantial  part  of  the  thine  patented, 
of  which  he  was  not  the  first  inventor,  and  provided  it  be  dis- 
tinguishable from  other  parts  claimed  in  his  patent.  He  is 
permitted  to  sustain  his  action  for  such  part  as  is  bona  fide  his 
own  invention,  forfeiting  his  right  to  costs  where  he  has  not 
filed  a  disclaimer  before  suit  brought  But  no  person,  bring- 
ing any  such  suit,  shall  be  entitled  to  the  benefits  of  Has  sec- 
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tion,  who  shall  have  unreasonably  neglected  or  delayed  to  enter 
at  the  Patent  Office  a  disclaimer,  as  aforesaid/' 

Now,  the  first  claim  of  this  patent  does  not  come  within  the 
category  of  the  ninth  section.  It  is  not  for  "a  material  and 
substantial  part  of  the  thine,  distinguishable  from  other  parts,'9 
but  it  is  the  case  embraced  in  the  seventh  section,  where  tho 
claim  is  void,  because  it  is  too  broad. 

Here  the  claim  is  for  a  monopoly  of  the  expansive  power  of 
metals  when  applied  to  a  stove,  and  this  expansive  power  is  a 
necessary  agent  in  every  claim  for  a  combination  in  the  patent 

The  seventh  section  gives  the  patentee  no  right  to  recover 
at  all,  unless  a  disclaimer  has  been  filed  before  trial  or  judg- 
ment. But,  assuming  that  the  privilege  given  by  the  ninth 
section  be  available  to  the  patentee  in  this  case,  has  he  brought 
himself  within  the  proviso?  He  has  refused  to  avail  himself 
of  the  privilege  tendered  to  him  by  the  law,  and  stands  upon 
his  patent.  Notwithstanding  the  decision  of  the  Circuit  Court 
against  this  claim  in  1848 ;  notwithstanding  the  decision  of  this 
court  in  O'Reilly  v.  Morse;  notwithstanding'  the  verdict  in 
1858,  declaring  this  claim  false,  no  ^iaalaimer  has  ever  been 
entered;  The  pendency  of  the  suit  could  be  no  reason,  for  the 
acts  contemplate  a  pending  suit.  I  cannot  consent  to  say  that 
this  is  not  a  case  not  only  of  unreasonable  delay,  but  of  stub- 
born rejection  of  the  privilege  offered  by  the  law. 

The  case  of  O'Reilly  v.  Morse  cannot  be  quoted  as  a  prece- 
dent for  this.  There,  Morse  was  admitted  to  be  the  original 
inventor  of  the  application  of  an  element  of  nature  in  his  eighth 
claim ;  but  the  court  decided  that  it  was  void,  because  it  was 
too  broad.  Until  that  decision  was  read  in  court,  the  patentee 
had  not  the  least  reason  to  suspect  his  claim  to  be  invalid.  The 
decision  was  a  surprise  not  only  to  him,  but- many  others  more 
learned  in  the  law,  who  had  carefully  examined  this  claim,  and 
advised  the  patentee  that  it  was  valid.  In  the  present  case,  the 
patentee  disregarded  the  judgment  of  a  Circuit  Court,  a  verdict 
of  a  jury,  and  judgment  of  this  court,  all  of  which  warned  him  of 
the  necessity  of  a  disclaimer  many  years  before  final  judgment. 

I  cannot  consent  to  annul  the  statute  altogether,  ana  allow 
its  benefits  to  a  patentee  who  has  stubbornly  refused  to  submit 
to  the  conditions  on  which  they  are  tendered. 

n.  The  interlocutory  decree  of  the  court  below  does  not 
condemn  the  defendants  for  infringing  the  third  claim  of  the 
complainant's  patent,  on  which  alone  it  was  decided  on  the 
trial  at  law  the  defendant  was  liable,  and  on  which  it  is  now 
attempted  to  justify  this  decree.  What  that  decree  is,  must  be 
judged  by  the  record,  and  not  by  any  parol  explanations  or 
contradictions  of  it. 
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The  decree  affirms — 

let  That  the  plaintiff  was  the  first  inventor  of  the  application 
of  the  expansion  and  contraction  of  the  inflexible  metallic  rod 
to  the  regulation  of  the  heat  of  stoves. 

2d.  That  any  regulator  in  which  the  expansive  and  contract- 
ing power  of  an  inflexible  metallic  rod,  which  expansion  and 
contraction  is  produced  by  changes  in  the  heat  of  the  stove 
regulated,  is  applied  to  the  damper  to  regulate  the  heat  of  the 
stove,  is  embraced  within  the  principle  of  the  invention  claimed 
in  the  patent. 

3d.  That  the  defendants  have  made  and  sold  regulators  em- 
bracing that  principle. 

4th.  That  they  must  account  for  all  regulators  made  and 
sold  by  them,  which  embrace  that  principle. 

This  decree  charges  the  defendant  with  the  infringement  of 
the  first  claim  of  the  patent,  and  is  in  conformity  with  the  doc- 
trines advanced  in  the  charge  of  the  court,  on  the  issue  tried 
before  them,  where  the  court  thus  define  the  claim  of  the  patent: 

"Now,  in  this  case,  as  I  understand  the  claim  of  the  patentee, 
he  claims  the  application  of  the  principle  of  expansion  and  con- 
traction in  a  metallic  rod  for  the  purpose  of  regulating  the  heat 
of  a  stove.  That  is  the  new  conception  which  he  claims  to 
have  struck  out,  and,  although  the  mere  abstract  conception 
would  not  have  constituted  the  subject-matter  of  a  patent,  yet, 
when  it  is  reduced  to  practice  by  any  means,  old  or  new,  result- 
ing usefully,  it  is  the  subject  of  a  patent,  independently  of  the 
machinery  by  which  the  application  is  made." 

Again,  speaking  of  the  first  claim,  he  says : 

"That  claim  is  not  for  any  mode  or  method  of  applying  the 
expansion  and  contraction  of  the  metallic  rod  to  regulate  the 
heat  of  the  stove,  but  it  is  for  the  conception  of  the  idea  itself." 

The  interlocutory  decree  says,  therefore,  in  effect,  that  the 
brass  rod  regulators,  which  the  defendants  admit  in  their  an- 
swers that  they  made  and  sold,  are  infringements  of  the  plain- 
tiff's patent,  because  they  embrace  the  principle  of  the  applica- 
tion of  the  expansive  and  contracting  power  of  an  inflexible 
metallic  rod  to  the  damper  of  a  stove.  And  the  master  is  di- 
rected to  take  an  account  of  all  regulators  that  fall  within  the 
principle  specified,  no  matter  what  their  mechanical  structure 
is  or  how  they  may  differ  from  the  regulators  of  which  the 
plaintiff  gives  a  description  in  his  specification,  and  no  matter 
whether  they  embrace  or  not  anything  that  the  plaintiff  claims 
in  either  his  second,  his  third,  or  his  fourth  claim.  The  plain- 
tiff and  the  court  below  say,  in  effect,  that  they  do  not  care  for 
any  proof  as  to  whether  any  claim  of  the  patent  but  the  first  is 
infringed;  and  that,  as  the  defendants  have  been  guilty  of  ap- 
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plying  the  expansive  and  contracting  power  of  an  inflexible 
metallic  rod  to  open  and  close  the  damper  of  a  stove  in  which 
changes  in  the  heat  of  the  stove  produce  the  expansion  and 
contraction,  they  must  respond  for  all  instances  of  such  appli- 
cation. 

The  defendants  are  found  guilty  of  infringing  the  first  claim 
of  the  patent  alone.  No  testimony  was  produced  in  the  case 
to  show  that  the  Race  patent  infringed  the  third  claim,  and  this 
fact  was  emphatically  denied  in  the  answer.  Nor  was  the  ver- 
dict and  judgment  at  law  put  in  evidence.  And  if  it  had  been, 
it  is  no  estoppel  in  equity  to  the  defendants'  putting  the  truth 
of  that  charge  of  the  bill  in  issue  in  his  answer.  That  verdict 
and  judgment  is  put  into  the  bill,  as  laying  a  proper  ground 
for  the  granting  of  the  preliminary  injunction.  Nor  is  it  true, 
as  now  asserted,  that  this  court  has  decided  the  question  in  the 
case  of  Silsbjr  v.  Foote,  14  Howard,  225. 

On  that  trial  the  court  below  had  instructed  the  jury,  "that 
the  defendants  had  not  infringed  the  plaintiff's  patent  unless 
they  had  used  all  the  parts  embraced  in  the  plaintiff's  combi- 
nation," and  submitted  the  question  to  the  jury  whether  there 
had  been  such  infringement. 

This  instruction  was  adjudged  by  this  court  to  be  correct. 
The  question  whether  the  verdict  was  correct  was  not  before 
this  court,  and  could  not  have  been  decided. 

The  third  claim  which  it  is  now  alleged  to  be  infringed  is  as 
follows: 

"I  also  claim  the  combination  above  describedy  by  which  the 
regulation  of  the  heat  of  a  stove  or  other  structure,  in  which  it 
may  be  used,  is  effected." 

The  law  requires  that  a  patent  should  "particularly  specify 
and  point  out  the  part,  improvement,  or  combination,  whi9n 
the  patentee  claims  as  his  own  invention." 

This  claim  does  not  specify  the  combination  claimed,  other* 
wise  than  by  reference  to  the  body^of  the  specification  where 
two  distinct  and  complex  combinations  of  numerous  parts  and 
devices  are  set  forth.  ' 

After  a  full  and  fair  trial,  the  jury  have  found,  on  an  issue 
directed  for  that  purpose,  that  the  complainant  was  not  the 
first  and  original  inventor  of  the  combinations  set  forth  in  this 
claim.  But  assuming  that  the  court  may  disregard  this  ver- 
dict, and,  without  setting  it  aside  or  ordering  a  new  trial  of 
the  issue,  treat  it  as  a  nullity;  and  assuming,  that  without  any 
testimony  whatever  being  offered  in  the  case,  the  court  may, 
on  view  of  the  models,  declare  that  the  defendants'  patent  in- 
fringes that  of  complainant ;  and  assuming  the  doctrine  affirmed 
by  this  court  in  Silsby  v.  Foote,  and  McCormick  i?.  Manny, 
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to  be  correct,  "that  defendant  has  not  infringed  plaintiff's 
patent  unless  he  has  used  all  the  parts  embraced  in  plaintiff's 
combination,"  I  think  it  is  clear  to  ocular  demonstration  that 
the  defendants  have  not  infringed  either  of  the  combinations 
claimed,  unless  we  assert  that  all  other  combinations  which 
produce  the  same  result  are  equivalents  for  the  first — a  sophism 
which  has  just  been  rejected  by  this  court  in  the  case  of  Mc- 
Cormick  v.  Manny.  A  vindication  or  demonstration  of  the  cor- 
rectness  of  this  conclusion  could  not  be  made  intelligible  unless 
by  a  long  recital  from  the  specification,  and  an  exhibition  of 
models  or  diagrams.  The  decree  of  the  court  below  very  prop- 
erly does  not  assert  or  adjudge  that  defendants  have  used  the 
complex  combination  of  complainant's  specification  in  any^  of 
its  n  amerous  parts  save  one — the  expanding  rod.  On  this  point, 
therefore,  my  objection  to  the  affirmance  of  any  portion  of  this 
decree  is,  because  it  is  founded  on  a  claim  admitted  to  be  void 
in  law,  and  is  sustained  by  presuming,  contrary  to  the  record, 
that  it  was  founded  on  a  claim  found  by  verdict  in  the  case  to 
be  void  in  fact,  and  without  any  proof  of  infringement  save 
ocular  demonstration  of  the  contrarv. 

III.  But,  assuming  the  verdict  of  1848  between  the  present 
complainant  and  some  of  the  defendants  to  be  conclusive  as 
an  estoppel  on  all  of  them,  notwithstanding  the  denial  of  the 
answer  and  the  evidence  of  our  senses,  yet  that  verdict  was 
between  the  complainant's  patent  and  the  Race  patent,  which 
is  called  the  "brass-rod  regulator,"  then  used  by  the  defend- 
ants. It  had  no  reference  whatever  to  the  "  expander  patent," 
afterwards  used  by  defendants.  There  is  no  charge  in  the 
bill  that  the  combination  of  this  last  patent  infringes  the  com- 
plainant's patent.  There  was  no  evidence  offered  to  prove 
such  to  be  the  fact.  The  master's  report  declares  it  not  to  be 
an  infringement  of  the  combination  of  the  third  claim — it  is 
patent  to  the  eyes  of  any  one  who  will  examine  the  models, 
that  it  does  not;  yet,  because  it  used  the  expansive  power  of 
metals,  the  defendants  are  mulcted  in  the  sum  of  $7,033  dam- 
ages, not  for  invading  the  complainant's  rights,  but  for  evading 
his  patent  by  a  patented  invention  for  a  different  combination. 
I  forbear  to  make  any  further  remarks  on  this  enormity,  be* 
cause  it  is  affirmed  bv  the  division  of  the  court,  and  their  opin- 
ion has,  happily,  not  been  compelled  to  defend  it  by  argument. 
As  it  is  without  precedent,  so  neither  can  it  be  cited  as  such 
hereafter. 

IV.  Lastly,  after  a  very  long  and  laborious  investigation, 
the  master  has  found  that  the  profit  of  making  and  vending 
the  machine  charged  as  an  infringement,  is  ten  cents  on  eacn 
regulator.    This  finding  of  the  report  was  excepted  to  by  the 
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complainant  The  court  overruled  the  exception  and  confirmed 
the  report  on  this  point;  and,  nevertheless,  assess  the  damage 
at  ten-fold  the  amount.  By  what  process  of  reasoning  or  arith- 
metic, on  what  facts  or  what  principle  of  law,  this  astonish- 
ing and  ruinous  decree  is  founded,  it  does  not  undertake  to 
explain.  I  can  conceive  of  no  other  ground  than  that  the 
court  have  calculated  the  whole  profit  of  the  stove,  as  was 
done  in  the  case  of  Seymour  v.  McCormick,  and  overruled  by 
this  court 

Believing,  therefore,  that  the  decree  of  this  court,  so  far  as 
it  affirms  any  portion  of  the  decree  of  the  Circuit  Court,  is  not 
only  unsustained  by  evidence,  but  contrary  to  the  law  as  here- 
tofore established  by  this  court,  I  cannot  give  my  assent  to  it 


The  People's  Ferry  Company  op  Boston,  Claim al  .3  of  the 
Steamboat  Jefferson,  Appellants,  v.  Joseph  Beers  and 
David  Warner,  Assignees  of  B.  C.  Terrt. 

The  admiralty  jurisdiction  of  the  courts  of  the  United  States  docs  not  extend  to  ,  ^J.898, 

cases  where  a  lien  is  claimed  by  the  builders  of  a  vessel  for  work  done  and  ma-  IJ5?J5q 

terials  found  in  its  construction.  28h  494 

Whether  the  District  Courts  can  enforce  a  lien  in  soch  cases,  where  the  law  of  the  7««646 

State  where  the  vessel  was  built  gave  a  lien  for  its  construction,  is  a  question  ^wtoM 

which  the  court  does  not  now  decide.  2iw66e 

2MS09 

[Mb.  Chief  Justici  Taney,  having  bikt  indisposed,  did  not  sit  in  this  cause.]        14*  j  JSJJ 

17f  461 

This  was  au  appeal  from  the  Circuit  Court  of  the  United    g{  ™J 

States  for  the  southern  district  of  New  York.  w  *» 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court  ,%  ^ 

'  46f  1ST 
46f  SOS 

It  was  argued  by  Mr.  0'  Connor  for  the  appellants,  and  Mr.    «f  to 
Benedict  for  the  appellees.  tA* 


148     11 


Mr.  O'Connor  made  the  following  points: 

First  Point. — A  contract  to  build  and  complete  a  ship  or  ves- 
sel is  not  within  the  admiralty  jurisdiction  of  the  United  States 
courts,  though  it  be  intended  to  employ  her  in  navigating  the 
ocean,  and  even  though  the  employer  be  a  citizen  or  inhabit- 
ant of  some  other  State  or  country  than  that  in  which  the 
work  is  to  be  done ;  much  less  is  a  contract  merely  to  construct 
the  hull  of  an  intended  vessel  within  that  jurisdiction. 

L  The  Constitution  and  laws  of  the  United  States  conferred 
on  the  courts  of  the  Union  the  admiralty  and  maritime  juris- 
diction, as  it  existed  at  our  separation  from  the  parent  State, 
under  a  just  view  of  English  j  urisp^udence.  ^  - 
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1.  The  attempt  to  tie  down  the  jurisdiction,  as  a  moral  and 
legal  entity,  to  a  definition  based  upon  the  instances  in  which 
the  English  court  has  been  able  to  exercise  its  powers  in  de- 
spite of  judicial  rivalrjr  and  hostility,  may  not  have  succeeded. 
But  there  is  nothing  inconsistent  with  the  above  proposition 
(I)  in  any  of  the  decisions  of  this  court  which  carry  the  exer- 
cise of  admiralty  cognizance  beyond  the  limit  marked  by  prac- 
tice in  England  prior  to  and  at  the  Revolution,  nor  even  in 
any  of  the  opinions  favoring  such  extension.  (Genesee  Chief 
v.  Fitzhugh,  12  How.,  455;  New  Jersey  Steam  Navigation 
Company  v.  Merchants'  Bank,  6  How.,  892;  18  How.,  189.) 

2.  No  one  at  this  day  will  propose  to  extend  the  admiralty 
jurisdiction  to  all  cases  which  would  fall  within  it  according 
to  the  practice  of  continental  Europe.  And  unless  it  is  defined 
by  a  reference  to  the  true  principles  of  that  law  on  which 
our  whole  judicial  polity  is  based,  we  shall  be  left  without 
guide  or  precedent.    (1  Stent's  Com.,  369,  notes,  8th  ed.) 

H.  The  laws  of  continental  Europe  in  respect  to  claims  for  re- 
pairs  and  supplies  to  ships  or  vessels,  and  in  respect  to  the  question 
of  admiralty  jurisdiction,  do  not  discriminate  between  foreign 
and  domestic  vessels.  The  law  of  England  always  has  so  dis- 
criminated, and  this  court  has  in  like  manner  discriminated.  In 
English  and  American  law,  the  admiraltvjurisdiction  is  confined 
to  repairs,  &c,  furnished  in  a  place  other  than  the  home  port 
of  the  vessel.  (The  Nestor,  1  Sumner,  79 ;  Justin  v.  Ballam, 
2  Ld.  Rayni.,  806,  first  resolution;  3  Hagg.,  144;  3  KnappP. 
C.  R,  194;  Act  of  3d  and  4th  Vic,  ch.  65,  sec.  6;  The  Alex- 
ander, 1  W.  Robinson,  288;  ib.,  360;  Ward  v.  Peck,  18  How., 
267 ;  Benedict's  Adm.,  sec.  108 ;  Zane  v.  The  Brig  President, 
4  Wash.  C.  C.  R,  456;  The  General  Smith,  4  Wheaton,  488; 
12th  Admiralty  Rule  of  this  court;  1  Curtis's  Com.,  sections 
51,  52.) 

1.  The  Roman  civil  law  and  the  law  of  several  modern  na- 
tions, estimating  less  highly  than  the  English  common  law  the 
free  and  unrestricted  circulation  of  property,  gave  a  lien  on 
solid  grounds  of  natural  equity  to  the  producer,  preserver, 
and  improver  of  a  thing,  and  to  him  who  lent  money  for 
any  of  these  purposes.  This  policy  extended  alike  to  every 
description  of  property.  (Gushing' s  Domat,  sees.  1741,  1745, 
1765;  The  Nestor,  1  Sumner,  79;  Bee's  Ad.  Rep.,  78;  Code 
Civil  of  Napoleon,  sec.  2108,  subs.  4,  5;  French  Com.  Code, 
Book  2,  art.  191,  sec.  8;  Civil  Code  of  Louisiana,  art.  8194, 
3204  to  3215;  Yanleuwen's  Roman  Dutch  Law,  Book,  4,  ch. 
18,  sec.  8.) 

2.  The  English  common  law,  on  the  contrary,  favoring  the 
free  negotiation  of  property,  gave  no  lien  in  any  of  these  cases, 
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unless  the  claimant  retain  possession  of  the  thing.    And  even 
those  nations  of  Europe  which  adopted  the  civil  law  as  the 

Kmeral  basis  of  their  jurisprudence,  and  vet  held  intimate  ra- 
tions with  England,  assimilated  their  laws  to  the  English 
policy.  (Lickbarrow  v.  Mason,  1  Smith's  Leading  Cases,  430; 
rhila.  Law  Beg.,  1856,  vol.  4,  p.  577;  Bell's  Com.,  sees.  1885, 
1387, 1897.) 

3.  There  was  no  reason  in  any  other  nation  than  England 
for  a  dispute  as  to  the  jurisdiction  of  the  admiralty  where  the 
right  existed;  but  in  England  that  jurisdiction,  if  not  kept 
within  defined  limits,  encroached  upon  trial  by  jury.  In  this 
country,  there  is  an  additional  objection.  Every  assumption 
of  admiralty  cognizance  is  an  encroachment  upon  the  jurisdic- 
tion and  independence  of  the  States. 

HI.  Although  the  law  and  policy  of  continental  Europe, 
overlooking  as  immaterial  the  distinction  between  foreign  and 
domestic  owners,  gave  a  lien  for  building  or  constructing  a 
vessel,  as  well  as  for  repairs,  and  overlooked,  as  equally  imma- 
terial, in  which  court  the  claim  was  prosecuted,  it  is  clear  that, 
according  to  the  principles  and  policy  both  of  English  and 
American  law,  the  builder  has  not  any  lien  by  the  general  law, 
and  cannot  prosecute  in  the  admiralty  for  his  compensation. 
(The  General  Smith,  4  Wheat,  488;  Eobinson  v.  Hosier,  4  B. 
and  Aid.,  844;  Wood  v.  Russell,  6  B.  and  Aid.,  942;  2  Story's 
R.,  462J 

IV.  Building  or  constructing  a  ship  for  a  citizen  or  a  foiv 
eigner  is  a  purely  local  matter,  merely  tending  toward  and  not 
in  any  way  directly  connected  with  maritime  commerce.  It 
is  not  within  the  reasons  on  which  admiralty  jurisdiction  is 
founded.  (St.  Jago  de  Cuba,  9  Wheat,  409;  Shrewsbury  t>. 
Two  Frienas,  Bee,  485;  Hurry  v.  John  and  Alice,  1  Wash.  O. 
C.  R.,  296;  2  Woodb.  and  Min.,  110.) 

Second  Point. — The  builders  had  no  lien  by  any  rule  of  mari- 
time law,  nor  by  the  common  law,  nor  by  any  local  law,  nor 
by  any  contract. 

I.  The  lien  recognised  in  some  of  the  maritime  codes  of  con- 
tinental Europe  is  not  admissible  in  this  country. 

£L  They  relinquished  their  builder's  lien  under  the  common 
law  by  parting  with  the  possession. 

m.  There  is  no  statute  or  other  local  law  in  New  Jersey 
giving  a  lien  to  shipwrights. 

IV.  The  laws  of  New  York  giving  a  lien  to  shipwrights  ap- 
ly  only  to  the  case  of  debts  contracted  within  the  State  of 
few  York,  and  for  work  done  or  materials  furnished  in  the 

State  of  New  York.    (2  R.  S.,  498,  sec.  1.) 

V.  The  contract  created  no  lien.    The  special  provision 
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on  that  subject  contained  therein  was  designed  for  other 
objects. 

1.  Although  a  vessel  is  to  be  paid  for  by  instalments  as  the 
work  progresses,  it  depends  on  the  terms  of  the  contract 
whether  any  title  is  acquired  by  the  employer  before  final  de- 
livery. This  is  especially  so  as  to  materials  provided  but  not 
applied  to  the  vessel.  It  was  designed  to  settle  this  question 
in  fevor  of  the  employer  as  security  for  his  advances.  (An- 
drews v.  Durant,  1  Kernan,  45;  Spanish  Co.  v.  Bell,.  84  Eng. 
L.  and  Eq.,  188;  Wood  v.  Bell,  86  Eng.  L.  and  Eq.,  148.) 

2.  The  second  branch  of  this  clause  was  designed  to  save 
the  common-law  lien  of  the  mechanic  from  the  possible  impli- 
cation of  a  relinquishment  in  consequence  of  the  transfer  of 
the  ownership  to  the  employer.  >  The  common-law  lien  re- 
mained until  the  mechanic  parted  with  the  possession. 

Third  Point. — If  any  lien  existed  at  common  law,  by  local 
statute  or  by  express  contract,  it  was  not  enforceable  in  the 
admiralty. 

I.  If  mere  was  a  lien  by  force  of  the  contract,  it  was  not  a 
maritime  lien.  (Leland  v.  Medora,  2  Wood,  and  Min.,  pp. 
107  to  118;  Hurry  v.  John  and  Alice,  1  Wash.O.  0.,  296;  2 
Brown's  Civ.  and  Adm.  Law,  p.  116,  95;  Bogart  v.  The  John 
Jay,  17  How.,  400;   Schuchardt  v.  Angelique,  19  How.,  241.) 

II.  Where  State  law,  either  positive  or  customary,  gives  a 
lien,  there  is  no  ground  for  enforcing  such  lien  by  admiralty 
process. 

1.  When  the  lien  is  given  by  the  State  law,  that  same  law 

£rovides  adequate  means  for  enforcing  it     (1  Peters  Adm. 
>ec.,  228;  Barque  Chusan,  2  Story,  462.) 

2.  Enforcing  the  lien  of  the  State  law  by  admiralty  process 
would  lead  to  inconvenient  conflicts  of  power.  (The  fe.  Ful- 
ton, 1  Paine's  C.  C.  R-,  623.) 

8.  Furnishing  repairs,  &c,  to  foreign  vessels  is  the  only  case 
in  which  the  maritime  law  gives  a  lien.  If  it  was  necessary 
for  the  purposes  of  maritime  commerce,  the  lien  would  be 
given  in  other  cases.  That  a  lien  for  repairs,  &c,  in  other 
cases,  is  not  needed,  proves  that  such  liens,  when  given  by  other 
laws,  are  not  in  their  nature  maritime.  And  there  is  a  great  . 
incongruity  in  enforcing  by  admiralty  process  a  title  unknown 
to  the  admiralty  law. 

4.  Although  it  has  been  often  decided  in  the  circuits  that  a 
lien  for  repairs,  4c,  not  known  to  the  general  maritime  law,  . 
and  merely  arising  from  State  legislation,  might  be  enforced 
in  the  admiralty,  mat  point  has  never  been  conclusively  deter-, 
mined  in  this  court.  (Peyroua;  i?,  Howard,  7  Pet,  841 ;  Barque 
Chusan,  2  Story's  R.,  468.) 
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Mr.  Benedicfs  points  were  the  following: 

First  Liens  upon  vessels  for  maritime  services  to  the  vessel 
are  beneficial  to  the  general  interests  of  commerce,  are  founded 
in  natural  equity,  and  are  favored  in  law,  especially  in  the  admi- 
ralty. (The  Calisto,  Davies  Rep.,  38;  The  Atlantic,  Crabbe 
Rep.,  442;  Emerigon,  Mar.  Loans,  ch.  12,  sec.  3.) 

Second.  The  building  of  a  vessel  and  the  repairing  of  a  vessel 
are  in  principle  the  same  thing.  Repairing  is  reconstruction 
pro  (onto.  They  are  both  of  them  making  fit  for  maritime  ser- 
vice as  a  vessel,  what  was  before  unfit  for  that  service.  Both 
furnish  to  the  owner  a  serviceable  vessel  for  the  purposf  of 
commerce.  Both  are  labor  and  materials  made  part  of  or  in- 
corporated in  the  vessel  of  another.  Both  are  necessaries,' in 
the  legal  sense  of  that  word.  They  are  reasonable  and  proper 
services  for  the  owner  to  the  vessel,  to  make  her  more  available 
to  him  as  an  instrument  of  maritime  commerce,  always  subject 
to  the  perils  and  laws  of  the  sea.  In  the  sense  of  absolute 
necessaries,  they  are  neither-  of  them  necessaries.  .  They  are 
necessaries  just  as  the  various  articles  of  comfort  and  luxury 
which  make  up  the  stores  of  a  ship  or  a  family  are  necessaries, 
although  mere  bread  and  water  are  all  that  are  necessary  to 
sustain  life. 

They  are  united  and  classed  in  the  books  of  maritime  law  as 
like  maritime  causes  of  action  or  services  of  the  same  nature, 
and  declared  to  be  a  lien  upon  the  vessel  by  the  maritime  law, 
from  its  earliest  period,  "Building,  amending,  saving,  victual- 
ling." (Benedict  Ad.,  sees.  95,  270,  271,  272;  Flanders  Mar. 
Law,  sees.  242,  249;  Dig.  Lib.,  42,  lit.  6,  sec.  11;  1  Boulay 
Paty,  121;  Consulate,  Ch,  82;  Ord.  de  la  Marine  Art,  17; 
Cleirac,  851, 352;  Davies  Rep.,  29 ;  The  Nestor,  1  Sumner  Rep., 
19.) 

The  State  laws  give  liens — New  York  for  "building,  repair- 
ing, fitting,  furnishing,  and  equipping,"  (2  Rev.  Stat.  N.  T», 
491,  sec.  1,  subd.  1 ;)  Sew  Jersey;  same  as  New  York,  {Laws 
of  New  Jersey,  1857,  382;)  Pennsylvania,  "building  and  fitting 
ships,"  (New  Brig,  Gilpin,  640;^  Maine,  "building  or  repair- 
ing," (The  Calisto,  Davies,  29 ;)  Louisiana,  "construction  or 
repair,    (7  Pet.  Rep.,  341,  Peyroux  v.  Howard.} 

"All  matters  that  concern  ownere  and  proprietors  of  ships, 
as  such,  and  shipwrights,  are  within  the  admiralty  jurisdiction." 
(Godolphin,  48;  Benedict  Adm.,  sec.  264.) 

The  civil  law,  the  general  admiralty  law,  the  British  admi- 
ralty law,  the  lien  laws  of  the  States,  the  decided  cases  in  our 
own  courts,  all  concur.  For  obvious  reasons,  cases  to  enforce 
the  builder's  lien  are  much  more  rare  than  those  for  repairs. 

Nothing  is  so  much  flavored  as  the  price  for  building  a  ship— 
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commerce  and  the  State  are  interested  in  it.  It  is  just  that  the 
builders  should  enjoy  the  lien  which  the  law  gives  them.  (Emer- 
igon  Mar.  Loans,  ch.  12,  sec.  8.) 

Third.  Any  lien  upon  a  vessel  for  a  maritime  service  to  the 
vessel  may  be  enforced  in  the  admiralty.  ( The  Marion,  1  Story 
Rep.,  78;  Bened.  Adm.,  sec.  270;  Flanders  Maritime  Law, 
sec.  242.) 

Fourth.  The  lien  in  this  case  is  established  as  follows: 

1.  The  vessel  while  building  in  New  Jersey  was  a  foreign 
vessel,  and  so  there  was  a  lien  by  the  maritime  law. 

2.  She  was  in  the  builders'  hands,  and  so  by  the  common 
law,  which  is  the  law  of  New  Jersey,  they  had  the  common-law 
or  possessory  lien. 

The  builders  never  entirely  gave  up  the  possession;  although 
they  allowed  the  owner  to  take  her  to  put  in  the  machinery, 
they  did  riot  deliver  her  absolutely,  but  continued  on  board  to 
finish  her. 

8.  There  was  the  express  lien  given  by  the  contract,  "subject  to 
a  lien,"  &c,  which  was  for  the  maritime  cause  of  materials  and 
labor  for  building. 

4.  Por  the  work  and  labor  done  in  New  York  there  was  also 
a  Hen  by  the  State  law. 

5.  As  the  builders  had  the  possession  in  this  State  as  builders, 
they  had  also  the  common-law  or  possessory  lien  in  New  York. 

None  of  these  liens  ever  existed  by  the  mere  possession  or 
by  the  contract  alone,  but  by  the  beneficial  service  to  the  boat, 
and  for  all  these  liens  the  remedy  is  complete  in  admiralty, 
because  the  lien  has  a  maritime  consideration  or  cause — the 
beneficial  service  in  fitting  the  boat  for  the  maritime  service  of 
the  owner.  No  matter  how  the  lien  is  acquired — if  it  be  of  a 
maritime  character — the  admiralty  has  the  jurisdiction  to  en- 
force it.    (The  Marion,  1  Storjr  Rep.,  68.) 

Fifth.  This  result  of  the  ancient  and  modern  authorities  has 
by  repeated  examination  become  more  and  more  clearly  and 
firmly  settled  every  year,  for  more  than  half  a  century,  (bene- 
dict Adm.,  sees.  257,  258,  259,  260.) 

The  defence  in  this  case  presents  another  of  those  instances 
in  which  an  effort  is  made  to  deprive  the  admiralty  of  a  large 

Eart  of  its  jurisdiction,  on  the  narrow  English  doctrines  of  two 
undred  years  ago. 

It  cannot  be  necessary  to  reargue  that  general  doctrine,  after 
the  investigations  and  decisions  of  the  Supreme  Court  within 
the  last  ten  or  fifteen  years. 

Sixth.  Thepossession  of  the  vessel  was  never  surrendered  by 
Crawford  &  Terry. 
1.  The  bringing  her  to  New  York  to  Small's  works,  *nd  ' 
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allowing  Small's  men  to  take  temporary  and  divided  charge  of 
her,  to  put  in  the  engines  preparatory  to  finishing  her,  was  not 
a  delivery.  They  were  "to  construct  and  build  complete  in 
all  her  ship-carpenter  work,  and  "deliver  complete,"  which 
could  not  be  done  till  after  the  engines  were  in.  The  taking 
charge  and  watching  by  the  engine  men  was  for  a  purpose  of 
.construction,  and  was  subordinate  and  necessary  to  the  legal 
possession  of  the  builders  for  the  purpose  of  ultimate  comple- 
tion. 

2.  The  attaching  her  by  one  of  the  creditors  of  Crawford  & 
Terry  as  their  property,  could  have  no  effect  upon  the  property 
or  possession  of  the  hloat  She  was  the  property  of  Small,  in 
the  possession  of  the  libellants. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  was  a  libel  filed  by  Beers  &  Warner  as  assignees  of 
Crawford  &  Terry,  the  builders,  against  a  new  steam  ferry-boat, 
called  the  Jefferson,  for  a  balance  due  the  builders  on  account 
of  work  done  and  materials  employed  in  constructing  the  hull 
of  the  vessel.  It  is  alleged  that  Crawford  &  Terry  contracted 
to  build  for  Wilson  Small,  of  New  York,  three  ferry-boats,  at 
Keyport,  New  Jersey,  for  $12,000  each ;  that  they  built  one 
of  them,  to  wit,  the  Jefferson ;  that  they  have  a  lien  for  the 
unpaid  balance  Of  the  price,  and  that  the  vessel  is  now  in  the 
southern  district  of  New  York. 

Process  having  been  issued,  the  People's  Perry  Company, 
of  Boston,  intervened  as  owners,  and  filed  their  claim  and 
answer,  denying  the  facts  alleged. 

On  the  trial,  the  defendants  proved  and  put  in  evidence  a 
written  agreement  for  building  the  hulls  of  three  vessels,  be- 
tween Wilson  Small,  who  was  building  under  a  contract  for 
the  Perry  Company,  and  Crawford,  by  which  the  latter  was  to 
construct,  build,  and  deliver  at  New  York  city,  the  hulls  of 
the  three  vessels.  The  contract  provides  that  the  boats  and 
materials,  as  soon  as  the  same  may  be  fitted  for  use,  shall  be 
the  property  of  Small,  subject  only  to  the  lien  of  Crawford 
for  such  sum  or  sums  of  money  as  may  be  due  under  the  con- 
tract. 

When  the  Jefferson  was  nearly  finished,  she  was  taken  to 
New  York  and  delivered  to  Small,  to  receive  her  engine ;  and 
afterwards,  Crawford  &  Terry  assigned  their  claim  to  the  libel- 
lants, Beers  &  Warner.  The  balance  due  to  the  builders  was 
over  seven  thousand  dollars,  and  for  this  sum  the  libellants 
obtained  a  decree  of  condemnation. 

The  only  matter  in  controversy  is,  whether  the  District 
Courts  of  the  United  States  have  jurisdiction  to  proceed  in 
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admiralty  to  enforce  liens  for  labor  and  materials  furnished  in 
constructing  vessels  to  be  employed  in  the  navigation  of  waters 
to  which  the  admiralty  jurisdiction  extends. 

The  lien  reserved  by  the  contract  is  not  set  up  in  the  libel, 
nor  can  it  avail,  as  it  amounted  to  nothing  more  than  a  mort- 
gage on  the  vessel  for  a  debt.  (Bo^ert  r.  John  Jay,  17  How., 
400.)  Nor  could  a  maritime  lien  ior  work  and  materials  be 
claimed  by  the  local  law,  as  no  statute  creating  any  lien  ex- 
isted in  New  Jersey  when  the  vessel  was  built.  We  have  then 
the  simple  case,  whether  these  ship  carpenters  had  a  lien  for 
work  and  materials,  that  can  be  enforced  m  rem  in  the  admi- 
ralty? 

The  District  Court  held:  "That  it  is  very  clear  that  the  ad- 
miralty law  creates  a  lien  in  favor  of  a  party  who  does  work 
or  furnishes  supplies  to  a  foreign  ship,  and  that  a  ship  owned 
in  another 'State  is  foreign. 

"That  in  determining  the  question  whether  such  lien  is 
created  also  in  favor  of  the  builder  of  a  ship,  as  well  as  of  him 
who  furnishes  work  and  supplies  to  her  after  she  is  built,  the 
court  is  not  controlled  by  the  restricted  jurisdiction  of  the  ad- 
miralty courts  of  England,  as  exercised  by  them  under  the 
supervising  power  of  the  common-law  courts.  The  rules  and 
principles  of  the  admiralty  law,  as  administered  by  the  admi- 
ralty courts  of  this  country,  are  more  enlarged — more  in  con* 
formity  to  the  principles  of  the  civil  law,  as  administered  by 
the  maritime  nations  of  continental  Europe. 

"That,  according  to  that  law,  the  interests  of  shipping  and 
ships,  not  only  in  their  creation,  but  in  their  preservation,  are 
of  paramount  importance;  that  the  importance  of  this  consid- 
eration is  the  reason  why  the  material  man  who  furnishes  sup- 
plies for  the  preservation  of  the  ship  is  entitled  to  a  lien;  and 
there  is,  the  like  reason  for  giving  a  lien  to  him  who  has  fur- 
nished necessaries  to  bring  the  ship  into  being. 

"That  the  English  law  gives  only  the  common-law  posses- 
sory lien  to  a  material  man  or  to  a  builder;  but  the  maritime 
tew  of  continental  Europe  gives  a  maritime  lien  to  those  who 
build,  supply,  or  repair,  a  ship,  at  least  where  she  is  a  foreign 
ship.  This  is  expressly  stated  by  Boulav  Paty,  and  this  prin- 
ciple fras  acted  upon  for  a  long  time  by  the  English  admiralty, 
before  it  was  overthrown  by  the  courts  of  common  law. 

"  That  the  right  of  a  material  man  who  has  furnished  necessa- 
ries for  the  preservation  of  a  foreign  ship,  has  been  repeatedly 
acknowledged  by  the  admiralty  courts  of  this  country;  and  as 
the  like  reason  exists  why  a  carpenter  should  have  a  lien  on 
that  which  by  his  .work  and  materials  he  creates,  as  on  that 
which  he  preserves,  after  he  has  created  it;  and  as  by  the  gen* 
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er&l  maritime  law  a  lien  exists  in  the  one  case,  as  in  the  other, 
the  court  must  hold  that  Crawford  &  Terry  had  a  lien  upon 
the  boat  for  the  work  done  and  materials  furnished  in  build- 
ingher." 

Foreseeing  that  the  cause  would  be  brought  up  by  appeal 
to  this  court,  the  circuit  judge  merely  acquiesced  in  the  de- 
cision of  the  District  Court,  and  affirmed  its  decree. 

The  question  presented  involves  a  contest  between  the  State 
and  Federal  Governments.  The  latter  has  no  power  or  juris- 
diction beyond  what  the  Constitution  confers;  and  among 
these,  it  is  declared  that  the  judicial  power  shall  extend  "to 
all  cases  of  admiralty  and  maritime  jurisdiction ; "  and  by  the 
judiciary  act  of  1789,  this  jurisdiction  is  conferred  on  the 
District  Courts  of  the  United  States.  The  extent  of  power 
withdrawn  from  tire  States,  and  vested  in  the  General  Govern- 
ment, depends  oh  a  proper  construction  of  the  constitutional 
provision  above  cited.  Its  terms  are  indefinite,  and  its  true 
limits  can  only  be  ascertained  by  reference  to  what  cases  were 
cognizable  in  the  maritime  courts  when  the  Constitution  was 
formed — for  what  was  meant  by  it  then,  it  must  mean  now; 
what  was  reserved  to  the  States,  to  be  regulated  by  their  own 
institutions,  cannot  be  rightfully  infringed  by  the  General 
Government,  either  through  it*  legislative  or  judiciary  depart- 
ment. The  contest  here  is  not  so  much  between  rival  tribu- 
nals, as  between  distinct  sovereignties,  claiming  to  exercise 
power  over  contracts,  property,  and  personal  franchises. 

How  largely  these  may  be  involved  in  the  contest  is  most 
apparent  when  we  take  into  consideration  that  the  admiralty 
courts  now  exercise  jurisdiction  over  rivers  and  inland  waters, 
wherever  navigation  is  or  may  be  carried  on,  and  extends  to 
almost  every  description  of  vessel  which  may  be  employed  in 
transporting  our  products  to  market.  Over  all  these  the  admi- 
ralty jurisdiction  is  now  exercised  in  proper  cases;  and  the 
question  is,  whether  the  contract  before  us  is  a  proper  case,  and 
within  the  grant  of  Federal  jurisdiction.  The  contract  is  sim- 
ply for  building  the  hull  of  a  ship,  and  delivering  it  on  the 
water.  The  vessel  was  constructed  and  delivered  according  to 
the  contract,  and  was  in  the  possession  of  the  party  for  whom 
it  was  built  when  the  libel  was  filed. 

The  admiralty  jurisdiction,  in  cases  of  contract,  depends 
primarily  upon  the  nature  of  the  contract,  and  is  limited  to 
contracts,  claims,  and  services,  purely  maritime,  and  touching 
rights  and  duties  appertaining  to  commerce  and  navigation. 
(1  ConckHng  M.  L.,  19.) 

In  considering  the  foregoing  description,  it  must  be  borne 
in  mind  that  liens  on  vessels  encumber  commerce,  and  are  dis- 
vol.  xx.  26 
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couraged ;  so  that  where  the  owner  is  present,  no  lien  is  acquired 
by  the  material  man ;  nor  is  any,  where  the  vessel  is  supplied 
or  repaired  in  the  home  port  The  lien  attaches  to  foreign 
ships  and  vessels  only  in  favor  of  the  carpenter  who  repairs  m 
a  case  of  necessity  and  in  the  absence  of  the  owner.  It  would 
be  a  strange  doctrine  to  hold  the  ship  bound  in  a  case  where 
the  owner  made  the  contract  in  writing,  charging  himself  to 
pay  by  instalments  for  building  the  vessel  at  a  time  when  she 
was  neither  registered  nor  licensed  as  a  sea-going  ship.  So 
far  from  the  contract  being  purely  maritime,  and  touching 
rights  and  duties  appertaining  to  navigation,  (on  the  ocean  or 
elsewhere,)it  was  a  contract  made  on  land,  to  be  performed 
on  land.  The  wages  of  the  shipwrights  had  no  reference  to  a 
voyage  to  be  performed ;  they  had  no  interest  or  concern  what- 
ever in  the  vessel  after  she  was  delivered  to  the  party  for  whom 
she  was  built;  they  were  bound  to  rely  on  their  contract.  It 
was  thus  held  by  the  first  Judge  Hopkinson,  in  1781;  who  then 
declared,  as  respects  ship  builders,  that  "the  practice  of  former 
times  doth  not  iustify  the  admiralty's  taking  cognizance  of 
their  suits."  (Chilton  v.  The  Brig  Hannah,  Bee's  Admiralty 
R.,  app.,  419.)  And  we  feel  warranted  in  saying  that  at  no 
time  since  this  has  been  an  independent  nation,  has  such  a 
practice  been  allowed.  (Turnbull  t>.  Enterprise,  Bee's  Adm. 
R.,  845.) 

It  is  proper,  however,  to  notice  the  fact  that  District  Courts 
have  recognised  the  existence  of  admiralty  jurisdiction  in  rem 
against  a  vessel  to  enforce  a  carpenter's  bill  for  work  and  ma- 
terials furnished  in  constructing  it,  in  cases  where  a  lien  had 
been  created  by  the  local  law  of  the  State  where  the  vessel 
was  built;  such  as  Read  v.  The  Hull  of  a  New  Brig,  1  Story's 
R.,  244;  and  Davis  &  Lehman  v.  A  New  Brig,  Gilpin's  R., 
473 ;  ib.,  536 ;  Ludington  &  King  v.  The  Nucleus,  2  Law  Jour., 
563.  Thus  far,  however,  in  our  judicial  history,  no  case  of 
the  kind  has  been  sanctioned  by  this  court 

For  the  reasons  above  stated,  it  is  ordered  that  the  decree  be- 
low be  reversed,  and  the  libel  dismissed  for  want  of  jurisdiction* 


»h  us  Cyrus  H.  McCormick,  Appellant,  v.  "Waitb  Talcott,  Ralph 

aoS?3i  Emmbrson,  Jrssr  Blinn,  and  Sylvbstbr  Talcott,  Survivors 

22S  of  John  H.  Manny. 

|U4      98 

,Mf5i8  The  reaping  machines  made  by  Manny  do  not  infringe  McCormick's  patent,  either 

M  f  aw  m  to  the  divider,  the  manner  in  which  the  reel  is  supported,  or  the  combination 

Ho  ««•  of  the  reel  with  a  seat  for  the  raker. 

86/  JgJ  McCormick  not  being  the  original  inventor  of  the  machine  called  a  divider,  but 

88f  607'  tne  patentee  of  only  an  improvement  for  a  combination  of  mechanical  devices, 

4i  f  i4a  could  not  hold  as  an  infringer  one  who  used  only  a  part  of  the  combination. 
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The  manner  of  supporting  the  reel  in  If  anny^  machine  Ii  not  like  that  in  McCor- 
mick's,  and  was  need  before  McCormiek' b  first  patent. 

With  respect  to  the  raker's  seat,  McCormiek'*  patent  was  for  a  combination  of  the 
reel  with  a  seat  arranged  and  located  according  to  his  description.  But  Man- 
nj*8  arrangement  differs  from  McCormick's  in  principle  as  well  as  in  form  and 
combinatiop,  and  is  therefore  no  infringement  of  If  cCormick's  patent 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  northern  district  of  Illinois,  sitting  as  a  court  of 
equity. 

The  bill  which  was  filed  by  McCormiek  alleged  that  the 
defendants  in  error  had  infringed  his  patent  for  a  reaping  ma- 
chine; called  upon  them  for  an  account,  and  prayed  for  an  in- 
junction. The  defendants  denied  the  infringement,  and  claimed 
a  right  to  construct  their  machines  under  letters  patent  granted 
to  John  H.  Manny.  The  Circuit  Court  dismissed  the  bill, 
and  McCormiek  appealed  to  this  court 

McCormick's  patents  had  been  twice  before  this  court,  as 
will  be  seen  by  referring  to  16  Howard,  480,  and  19  Howard, 
96.  The  same  claims,  viz:  the  fourth  and  fifth  of  the  patent 
of  1845,  were  involved  in  the  case  in  19  Howard,  and  the  re- 
maining claim,  viz:  that  relating  to  the  seat  of  the  raker,  un- 
der the  patent  of  1847,  was  before  the  court  in  16  Howard, 
only  that  it  now  comes  up  under  a  reissued  patent  in  1858. 

The  reporter  despairs  of  giving  any  intelligible  account  of 
the  argument  in  this  case.  The  record  was  upwards  of  one 
thousand  pages  of  printed  matter,  of  which  seven  hundred  and 
fifty  pages  were  the  depositions  of  witnesses;  and  the  court 
room  was  filled  with  models  and  drawings,  introduced  upon 
either  side,  to  which  constant  reference  was  made  by  the 
counsel. 

The  case  was  argued  by  Mr.  Beverdy  Johnson  and  Mr.  Dick- 
arson  for  the  plaintiff  in  error,  and  Mr.  Sianlon  and  Mr.  Harding 
for  the  defendants. 

Mr.  Justice  GREER  delivered  the  opinion  of  the  court 
The  bill  charges  the  defendants  with  infringing  two  several 
patents  granted  to  complainant,  for  improvements  in  the  ma- 
chine known  as  McCormick's  Reaper.  One  of  these  patents 
bears  date  the  81st  of  January,  1845;  the  other  on  the  24th  of 
May,  1858,  being  the  reissue  of  a  previous  one,  dated  28d  of 
October,  1847.  The  -defendants  are  charged  with  infringing 
the  fourth  and  fifth  claims  of  the  patent  of  1845,  and  the  second 
claim  of  the  reissued  patent  of  1858. 

I.  The  first  infringement  charged  is  that  of  the  divider,  or 
that  part  of  the  reaping  machine  which  is  defined  "as  an  ar- 
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rangement,  or  apparatus,  for  separating  the  grain  to  be  cut 
from  that  which  is  to  be  left  standing." 

The  claim  is  as  follows:  "4th.  I  claim  the  combination  of 
the  bow  L  and  the  dividing-iron  M,  for  separating  the  wheat 
in  the  way  described." 
The  description  referred  to  is  as  follows : 
"The  divider  E  is  an  extension  of  the  frame  on  the  left  side 
of  the  platform,  say  three  feet  before  the  blade,  for  the  purpose 
and  so  constructed 'as  to  effect  a  separation  of  the  wheat 
to  be  cut  from  that  to  be  left  standing,  and  tjiat  whether 
tangled  or  not.     E  is  a  piece  of  scantling,  say  three  feet 
long  and  three  inches  square,  made  fast  to  a  projection  of 
theplatform  by  two  screw-bolts.    To  the  point  of  this  piece, 
at  K,  is  made  fast  by  a  screw  or  bolt  a  bow  L  of  tough  wood, 
the  other  end  of  which  is  made  fast  in  the  hinder  part  of  the 
platform,  at  R,  and  it  is  so  bent  as  to  be  about  two  and  a  half 
feet  high  at  the  (left)  reel-post,  and  about  nine  inches  cut  from 
it,  with  a  regular  curve.    The  dividing-iron  M  is  an  iron  rod  of 
a  peculiar  shape,  made  fast  to  the  point  of  the  same  piece  E, 
and  by  the  same  screw-bolt  that  holds  the  bow  L,    From  this 
bolt  this  iron  rises  towards  the  reel  8,  at  an  wigle  of  say  80°, 
until  it  reaches  it,  then  it  is  bent  so  as  to  pass  under  the  reel 
as  far  back  as  the  blade,  and  to  fit  the  curve  of  it  (the  reel.) 
Frpm  the. bolt  in  the  point  aforesaid,  the  other  end  of  this  iron 
extends,  say  nine  inches,  along  the  inside  of  the  piece  E,  where 
it  is  held  by  another  screw-bolt  M,  and  where  it  has  a  groove 
for  slot)  in  it  to  admit  the  other  ends  being  raised  or  lowered 
(turning  on  the  point  screw  K  as  a  pivot)  to  suit  the  height  of 
the  reel.    By  means  of  the  bow  to  bear  off  the  standing  wheat, 
and  the  iron  to  throw  the  wheat  to  be  cut  within  the  powers 
of  the  reel,  the  required  separation  is  npade  complete." 

The  answer  denies  that  the  arrangement  of  the  divider  used 
by  defendants  for  separating  the  grain  to  be.  cut  from  that 
to  be  left  standing  is  the  same  in  construction  or  mode  of 
operation  as  that  claimed  by  complainant,  or  a  colorable  evasion 
of  said  claim,  and  avers  that  it  is  a  different  and  distinct  ar- 
rangement, invented  by  J.  H.  Manny,  after  several  years'  ex- 
periments. 

It  would  be  a  difficult  task  to  make  intelligible  to  the  unini- 
tiated the  construction  of  a  very  complex  machine,  without  the 
aid  of  models  or  diagrams.  But,  for  the  purposes  of  the  case, 
the  divider,  although  a  component  part  of  the  neat  complex 
machine  called  the  reaper,  may  be  considered  by  itself  as  a 
machine,  or  combination  of  devices,  attached  to  the  reaper  to  • 
perform  certain  functions  necessary  to  complete  the  whole  opera- 
tion.   In  oider  to  ascertain  whether  the  divider  used  by  defend- 
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ants  infringes  that  of  the  complainant,  we  must  first  inquire 
whether  McCormick  was  the  first  to  invent  the  machine  called 
a  divider,  performing  the  functions  required,  or  has  merely 
improved  a  known  machine  W  some  peculiar  combination  of 
mechanical  devices  which  perform  the  same  functions  in  a  bet- 
ter manner. 

If  he  be  the  original  inventor  of  the  device  or  machine  called 
the  divider,  he  will  have  a  right  to  treat  as  infringers  all  who 
make  dividers  operating  on  the  same  principle,  and  performing 
the  same  functions  by  analogous  means  or  equivalent  combina- 
tions, even  though  the  infringing  machine  may  be  an  improve- 
ment of  the  original,  and  patentable  as  such.  But  if  the  inven- 
tion claimed  be  itself  but  an  improvement  on  a  known  machine 
by  a  mere  change  of  form  or  combination  of  parts,  the  patentee 
cannot  treat  another  as  an  infringer  who  nas  improved  the 
original  machine  by  use  of  a  different  form  or  combination 
performing  the  same  functions.  The  inventor  of  the  first  im- 
provement cannot  invoke  the  doctrine  of  equivalents  to  sup- 
press all  other  improvements  which  are  not  mere  colorable 
invasions  of  the  first. 

That  portion  of  a  reaping  machine  called  the  divider  or  sep- 
arator may  be  described  as  a  pointed,  wedge-formed  instru- 
ment, which  is  attached  by  its.  butt  at  that  extremity  of  the 
cutting  apparatus  which  runs  in  the  grain,  in  such  manner 
that  its  point  projects  in  advance  of  the  cutting  apparatus,  and 
enters  the  standing  grain.  Its  functions,  where  the  grain  stands 
erect,  are  to  divide  it  into  two  portions,  one  of  which  is  borne 
inwards  by  the  inner  side  of  the  wedge-formed  implement 
within  the  range  of  the  cutting  apparatus  and  of  the  reel,  in 
case  the  machine  is  fitted  with  a  reel;  the  other  portion  of  the 
grain  is  borne  outwards  by  the  outer  side  of  the  divider,  so  as 
to  be  passed  by  that  portion  of  the  machine  which  lies  behind 
the  cutting  apparatus.  When  grain  is  inclined  outwards,  the 
function  of  the  divider  is  not  only  merely  to  divide  the  grain 
into  portions,  but  also  to  raise  up  the  inclined  stalks  of  the 
grain,  below  which. the  divider  passes.  When  the  grain  in- 
clines inwards,  the  function  of  the  divider  is  not  only  to  divide 
the  mass,  but  also  to  raise  up  the  inclined  stalks  of  grain  be- 
neath which  the  divider  passes,  and  to  bear  them  outwards 
without  the  range  of  the  reel,  if  the  machine  has  a  reel,  and  of 
the  cutting  apparatus. .  When  grain,  in  addition  to  being  in- 
clined, is  also  entangled,  the  divider  not  only  separates  and 
raises  the  stalks,  but  also  tends  to  disentangle  them.  The  lower 
face  of  a  divider  also  performs  the  function  of  a  shoe  or  runner, 
to  prevent  the  cutting  apparatus  from  digging  into  the  earth, 
when,  by  any  accidental  movement  of  the  machine,  it  would 
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otherwise  do  so.  The  divider  also  performs  the  function  of 
limiting  or  regulating  the  width  of  the  swath,  by  raising  up 
and  turning  inwards  those  stalks  of  grain  which,  from  their 
inclination  outwards,  would  otherwise  escape  the  action  of  the 
cutter;  and  by  raising  tip  and  turning  outwards  those  stalks 
of  grain  which,  from  their  inclination  inwards,  would  other- 
wise be  within  the  range  of  the  cutter.  All  dividers  perform 
these  functions  in  a  greater  or  less  degree.  The  English  patent 
of  Dobbs,  in  1814,  had  dividers  of  wood  or  metal.  The  outer 
diverging-rod  rose  as  it  extended  back,  and  diverged  laterally 
from  the  point,  to  raise  the  stalks  of  grain  inclining  inwards, 
and  to  turn  them  off  from  the  other  parts  of  the  machine.  The 
patent  of  Charles  Phillips  of  1841  had  a  divider,  shaped  like  a 
wedge,  performing  the  same  function,  turning  the  grain  aside 
on  both  sides  of  the  machine,  and  raising  it  up.  Ambler's 
machine  had  a  triangular  divider  performing  the  same  func- 
tions, as  also  the  machines  of  Hussey,  Schnebly,  and  that  of 
McCormick,  patented  in  1884  which  is  now  public  property. 
The, present  claim  is  for  the  combination  of  this  bow  with  a 
dividing  iron  of  a  certain  form,  and  for  nothing  more.  This 
dividing  iron  is  but  a  new  form  Or  substitute  for  that  side  of 
the  triangle  or  wedge  which  in  other  machines  performed  the 
function  of  separating  the  inside  grain,  and  raising  it  to  the 
cutters. 

It  is  described  in.  the  patent  as  having  these  peculiarities  to 
distinguish  it  from  those  that  preceded  it 

1.  It  rises  at  an  angle  of  about  thirty  degrees  till  it  reaches 
the  reel. 

2.  It  is  curved  under  the  reel. 

8.  It  is  made  adjustable  by  mean*  of  a  slot,  stf  as  to  suit  the 
different  heights  of  the  reel. 

Its  function  is  to  raise  and  support  the  grain  along  the  inner 
edge  of  the  divider,  at  the  maximum  elevation  consistent  with 
the  employment  of  the  reel.  As  a  form  or  combination  of  de- 
vices it  is  new,  and  no  doubt  an  improvement,  and  therefore 
the  proper  subject  of  a  patent  But  as  a  claim  for  a  combina- 
tion of  mechanical  devices  or  parts,  it  is  not  infringed  by  one 
who  uses  a  part  of  the  combination.  Nor  can  it  challenge  other 
improvements  of  the  same  machine,  different  in  form  or  com- 
bination, as  infringements,  because  they  perform  the  same 
functions  as  well  or  better  by  calling  them  equivalents.  The 
machine  constructed  under  defendants'  patent  has  a  wooden 
projection,  somewhat  in  the  form  of  a  wedge,  extended  beyond 
the  cutting-sickles  some  three  feet,  and  which,  from  the  point 
in  front,  rises  as  it  approaches  the  cutting  apparatus,  with  a 
•mall  curve  (not  approaching  to  an  angle  of  thirty  degrees)  so 
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as  to  raise  the  leaning  grain.  It  has  no  dividing-iron,  nor  sub- 
stitute or  equivalent  possessing  the  peculiar  qualities  of  that 
instrument.  It  more  resembles  the  wedges  in  use  before  Mc- 
Cormick's  patent  of  1845.  As  an  improvement  on  former  ma* 
chines,  it  has  some  peculiarities  of  form  and  construction,  but 
it  does  not  adopt  the  combination  of  complainant's  patent  It 
is  a  distinct  improvement,  probably  inferior  to  McCormick's, 
but  certainly  no  infringement  of  his  claim. 

II.  The  fifth  claim  of  complainant's  patent  of  1845,  which 
the  bill  charges  the  defendants  with  infringing,  is  as  follows: 

"5.  I  claim  setting  the  lower  end  of  the  reel-post  R  behind 
the  blade,  curving  it  at  R*,  and  leaning  it  forward  at  top,  thereby 
favoring  the  cutting,  and  enabling  me  to  brace  it  at  top  by 
the  front  brace  S,  as  described,  which  I  claim  in  combination 
with  the  post;" 

In  the  reaping  machine  of  McCormick's  original  patent  of 
1884,  he  had  placed  the  reel-post  in  front  of  the  cutters.  This 
position  of  the  post  interfered  with  the  action  of  the  reel  in 
drawing  the  grain  to  the  cutters,  especially  in  gathering  tangled 
grain.  In  order  to  remedy  this  defect  of  his  own  machine,  he 
set  the  post  farther,  back,  and  braced  it  as  described. 

Defendant  does  not  support  his  reel  by  posts,  as  wafc  done  by 
McCormick.  He  uses  the  horizontal  reel-bearer  connected  by 
a  frame  with  the  hinder  part  of  the  machine.  This  device  for 
supporting  the  reel  was  invented  and  used  many  years  before 
McCormick's  first  patent  of  1834.  It  had  no  reel-post  situated 
as  in  his  patent,  and  encountered  none  of  the  evils  remedied 
by  the  change  in  its  position.  This  attempt  to  treat  the  ear- 
lier and  better  device  used  by  defendant  as  an  infringement  of 
a  later  device  to  obviate  a  difficulty  unknown  to  the  first,  is  an 
application  of  the  doctrine  of  equivalents  which  needs  no  fur- 
ther comment. 

ELL  The  bill  charges  defendants  with  infringing  the  second 
claim  of  the  reissued  patent  of  1858.    This  claim  is  as  follows : 

"  2.  And  I  also  claim  the  combination  of  the  reel  for  gather- 
ing the  grain  to  the  cutting  apparatus,  and  depositing  it  on  the 
platform,  with  the  seat  or  position  for  the  raker  arranged  and 
located  as  described,  or  the  equivalent  thereof,  to  enable  the  raker 
to  rake  the  grain  from  the  platform,  and  deliver  and  lay  it  on 
the  ground  at  the  side  of  the  machine  as  described." 

If  this  claim  be  construed  to  include  all  machines  which  have 
a  reel  and  a  raker's  seat,  it  is  void,  for  want  of  novelty.  Hite, 
Woodward,  Randall,  and  Schnebly,  had  invented  and  publicly 
used  reaping  machines  which  had  reels,  and  a  place  for  the 
raker  on  the  machine.  But  the  true  construction  of  this  claim, 
and  the  only  one  which  will  support  iis  validity,  is  to£*$3M| 
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to  a  claim  for  a  combination  of  the  reel  with  a  seat  "arranged 
and  located  as  described:"    And  such  was  the  construction 

fiven  to  it  by  the  defendant  himself,  when  the  Commissioner 
ad  refused  to  grant  him  a  patent  claiming  the  mere  combina- 
tion of  a  reel  and  a  raker -s  seat,  "because  such  a  combination 
was  not  patentable,  the  functions  of  each  device  haying  no 
necessary  connection  with  the  other/' 

This  arrangement  for  the  location  of  a  racer's  seat  was  made 
"by  placing  the  gearing  and  crank  forward  of  the  driving- 
wheel,  and  thus  carrying  the  driving-wheel  further  back  than 
heretofore,  and  sufficiently  so  to  balance  the  rear  part  of  the 
frame  and. the  raker  thereon." 

By  this  device  he  obtained  a  place  for  the  raker  over  the 
finger-bar,  just  back  of  the  driving- wheel,  and  at  the  end  of 
the  reel,  where  he  could  have  free  access  to  the  grain,  and  rake 
it  off  the  machine  at  right  angles  to  the  swath.  It  was  by 
limiting  his 'claim  to  this  arrangement,  location,  and  combi- 
nation, that  the  complainant  obtained  his  patent;  and  with- 
out this  construction  of  it,  the  claim  is  neither  patentable  nor 
original. 

The  arrangement,  combination,  and  location  of  the  raker's 
seat,  by  defendants,  has  been  patented  to  Manny,  as  an  inde- 
pendent contrivance,  and  distinct  invention.  The  place  for  the 
raker  is  obtained  by  a  change  in  the  shape  of  the  platform,  dif- 
ferent from  any  before  employed.  It  differs  from  the  com- 
plainant's device  in  principle  as  well  as  in  form  and  combina- 
tion. The  raker's  seat  is  on  a  different  part  of  the  machine, 
where  he  may  stand  without  destroying  the  balance  of  the  ma- 
chine, or  tilting  it  up.  It  requires  no  modification  of  the  reel. 
It  requires  no  such  combination  or  modification  of  parts  of  the 
machine  in  order  to  find  a  place  for  the  raker,  which  is  an 
essential  part  of  complainant's  claim. 

It  is  substantially  different,  both  in  form  and  in  combination, 
from  that  claimed  by  the  complainant,  and  is  consequently  no 
infringement  of  his  patent. 

Concurring,  as  we  do,  in  the  opinion  and  decision  of  the  court 
below  on  these  several  points,  the  decree  is  affirmed  with  costs. 

Mr,  Justice  DANIEL  dissenting: 

In  the  opinion  of  this  court  just  delivered  I  do  not  concur. 
Protracted  as  the  discussion  by  counsel  in  the  case  has  been,  the 
real  grounds  fbr  controversy  between  the  parties  are  obvious,  and 
comprised  within  quite  a  limited  compass.  The  unusual  dis- 
play of  mechanical  ingenuity,  and  the  comment  upon  its  pro* 
gress  exhibited  in  the  conduct  of  this  cause,  whilst  they  evince 
great  zeal  and  industry,  and  may  afford  entertainmen '  '    ^  " 
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curious  on  such  subjects,  are  in  a  great  degree  irrelevant  to 
and  beside  any  legitimate  inquiry  which  an  adjustment  of  the 
claims  of  the  parties  either  imposes  or  warrants.  In  the  de- 
cree of  the  court  below,  as  well  as  in  the  arguments  in  this 
court,  it  has  been  conceded,  that  the  patent  of  the  appellant  is 
strictly  legal.  This  concession  necessarily  excludes,  and  in  legal 
acceptation  concludes,  all  inquiry  as  to  the  right  of  the  appellant 
to  the  full  benefit  of  his  invention,  either  as  an  original  or  a 
combination,  and  renders  unnecessary,  and  irregular,  and  im- 
proper, any  and  every  comparison  between  that  invention  and 
previous  claims  to  discovery  and  improvement,  having  in  view 
the  same  results,  and  the  same  or  merely  equivalent  modes  of 
producing  them.  This  concession,  therefore,  narrows  down 
and  confines  the  proper  investigation  before  this  court,  as  it 
should  have  restricted  that  before  the  Circuit  Court,  to  the  single 
question,  whether  the  machine  complained  of  as  an  infringe- 
ment, either  in  theory,  in  construction,  or  in  operation,  was  tne 
same  with  the  improvement  invented  by  the  appellant,  for  the 
benefit  or  the  reward  for  which  the  law  had  given  its  guaran- 
tee? This  was  the  proper  inquiry  before  the  court  below,  is 
the  only  regular  inquiry  here.  All  others  connected  with  pre- 
vious inventions  were  and  must  be  irregular,  and  are  excluded 
and  forbidden  by  the  concession  that  the  patent  of  the  appellant 
is  legal  and  valid.    To  guide  them  in  this,  the  only  legitimate  in- 

Juiry,  this  court  has  had  before  them  a  species  of  evidence  of 
11  others  best  calculated  to  conduct  them  to  the  truth— evi- 
dence superior  to,  and  unaffected  by,  the  interests  or  prejudices 
of  partisans,  or  by  the  opinions  (the  reveries,  they  may  often 
be  called)  of  a  class  of  men  styled  experts ;  men  as  often  skil- 
ful and  effective  in  producing  obscurity  and  error,  as  in  the 
elucidation  of  truth.  No  witnesses  can  testify  so  clearly  and 
so  impartially  as  do  the  subjects  (though  mute)  concerning 
which  a  controversy  about  identity  or  dissimilarity  is  pending. 
These  witnesses  have  been  produced,  and  their  testimony 
eagerly  and  keenly  scrutinized;  and  that  testimony  establishes, 
in  my  judgment,  with  a  force  and  certainty  which  no  ingenuity 
can  either  withstand  or  evade,  that  the  machine  put  in  opera* 
tion  by  the  appellees  is  a  palpable  infringement  of  the  rights 
of  the  appellant;  that  in  theory  or  principle,  in  structure,  in 
the  modes  of  operation,  and  in  the  results  proposed,  it  is  essen- 
tially, and,  with  some  insignificant  and  merely  apparent  diver- 
sity, jformatty  identical,  at  least  in  one  important  particular,  with 
the  invention  Secured  by  the  Government  to  the  appellant, 
and  admitted  by  the  appellees,  and  by  the  court,  to  have  been 
rightfully  and  legally  guarantied  to  him. 
That  portion  of  the  machines  put  in  operation  by  each  of 
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the  parties  to  this  controversy,  and  which  constitutes  the  most 
material  subject  of  contention  in  this  cause,  consists  of  what 
in  the  description  and  specification  of  the  respective  patents  is 
c  Ued  a  divider.  The  function  and  the  value  of  this  divider 
are  experienced  in  separating  the  stalks  of  wheat  designed  to 
be  immediately  severed  by  the  cutters,  from  those  which  do 
not  come  within  their  immediate  and  regular  operation,  but 
which  it  is  desired  should  be  left  to  the  future  or  succeeding 
action  of  the  machine.  It  frequently  happens,  in  fields  of 
luxuriant  growth,  that  from  high  winds,  heavy  rains,  and  even 
from  its  own  weight,  wheat  is  pressed  down,  and  becomes  in 
rustic  phrase  lodged.  In  this  condition,  the  stalks  and  heads 
of  the  wheat,  on  both  sides  of  a  line  described  by  the  track  of 
a  machine,  will  become  entangled,  and  inclined  in  various  and 
opposite  directions,  accordingly  as  the  momentum  which  dis- 

J laces  thenatural  position  of  the  growing  crops  has  been  applied* 
n  such  a  condition  of  the  wheat,  any  process  by  which  a  portion 
of  the  crop  should  be  torn  apart  from  portions  with  which  it 
was  intertwined,  would  prove  highly  detrimental,  inasmuch 
as  it  would  necessarily  increase  the  irregularity  in  the  position 
of  the  wheat  not  cut,  and  standing  outside  of  the  regular  tipck 
of  the  machine;  and,  by  violently  and  rapidly  rending  apart 
the  tangled  straw,  would  shatter  and  waste  the  grain  in  each 
division,  creating  thereby  a  serious  diminution  in  the  yield  or 
product  In  order  to  prevent  these  mischiefs  by  disentangling 
the  wheat,  by  separating  that  designed  to  be  immediately 
severed  from  that  reserved  for  the  succeeding  action  of  the 
machine,  and  by  raising  up  the  former,  and  bringing  it  within 
the  scope  and  operation  of  the  reel  and  the  cutters,  was  devised 
an  addition  or  appendage  to  the  reaper,  called  the  divider.  The 
importance  of  this  appendage,  both  to  the  success  of  the  reaper 
ana  on  account  of  its  real  utility  in  practice,  cannot  be  with  rea- 
son called  in  question.  Its  essential  importance  is  sufficiently 
evinced  by  the  zeal  and  industry  displayed,  and  the  extraordina- 
ry expense  which  must  have  been  incurred  in  this  controversy. 
The  divider  of  McOormick  may  be  thus  substantially  described : 
A  pointed  instrument  or  structure,  called  by  the  patentee  a 
bow,  formed  of  strong  hard  wood,  confined  in  front,  and  pro- 
tecting so  far  in  advance  of  the  cutters  as  to  enter  the  wheat 
in  time  to  effect  its  preparation  for  the  approach  of  the  cutters. 
This  bow  is  extended  in  a  curvilinear  form  on  the  outer  side  of 
the  machine,  next  the  grain  to  be  separated  from  the  cutters, 
and  is  gradually  elevated  from  the  point  in  front  to  a  degree 
increasing  towards  the  rear  of  the  machine,  sufficient  to  disen- 
tangle the  straw,  and  place  it  in  a  position  proper  for  the  sweep 
or  action  of  the  returning  machine.    On  the  interior  side  of 
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the  machine,  or  that  on  which  the  {grain  is  to  be  severed,  the 
divider  of  McCormick  is  constructed  of  a  bar  of  iron,  confined 
at  the  same  point  with  the  wooden  bow  above  mentioned  as 
operating  externally;  and  this  iron  bar  is  capable  of  being  so 
adjusted  as  to  disentangle  and  raise  the  wheat  separated  from 
that  standing  on  the  exterior  of  the  machine ;  and  by  a  lateral 
and  angular  direction  given  this  adjustable  bar,  as  well  as  by 
its  vertical  extension,  it  embraces  and  secures  the  wheat  on  the 
interior  side  of  the  machine,  and  presses  it  to  the  action  of  the 
reel  and  the  cutters. 

a  Such  as  has  been  just  described,  I  hold  to  be  McCormick's 
divider,  and  such,  too,  its  operation  and  effects.  Let  us  now 
compare  them  with  the  structure  and  operation  of  the  struc- 
ture complained  of  as  an  infringement,  in  order  to  ascertain 
how  far  the  rival  claims  of  the  parties  are  identical  or  diverse. 
And  this  comparison  will  be  most  fairly  and  satisfactorily 
accomplished,  and  the  results  most  clearly  established,  by  a 
recurrence  to  that  silent  but  irresistible  testimony  already  re- 
ferred to,  the  testimony  of  the  machines  themselves. 

On  Manny's  machine,  the  divider  on  the  exterior  side,  or 
the  side  of  the  standing  grain,  is  formed  of  a  piece  of  timber 
which,  according  as  fancy  shall  dictate,  may  be  denominated  a 
bow,  or  by  any  other  appellation  which  may  be  preferred.  This 
piece  of  timber,  like  the  divider  of  McCormick's  machine,  is 
confined  in  front,  and  penetrates  the  standing  grain  in  advance 
of  the  cutters.  Like  McCormick's  divider,  it  rises  obliquely 
from  the  stationary  point  in  front,  towards  the  rear  of  the  ma- 
chine, to  a  degree  intended  to  be  sufficient  to  separate  and 
support  the  straw,  and  in  the  same  manner  diverges  in  an 
angle  suppo3ed  to  be  great  enough  to  secure  that  separation, 
ana  to  prevent  the  breaking  down  of  any  portion  of  the  straw 
by  being  pressed  to  the  earth,  or  by  being  torn  away  by  the 
machine  in  its  progress.  On  the  interior  side  or  section  of 
Manny's  divider,  there  is  no  adjustable  iron  bar  or  rod,  as  a 
part  of  the  divider;  but  for  this  is  substituted  a  piece  of  tim- 
ber or  a  board,  connected  and  confined  in  the  front  of  the 
machine  with  the  wooden  fixture  extended  on  the  outside  next 
the  standing  grain;  and  from  that  point  of  connection  this 
substituted  board  is  protracted  in  a  diverging  angle,  and  to  a 
length  corresponding- exactly  with  those  of  McCormick's  ad- 
justable iron  bar,  and,  like  the  latter,  it  is  gradually  curved  to 
a  vertical  elevation  intended  to  be  great  enough  to  separate 
and  raise  up  the  wheat  designed  to  be  immediately  severed  by 
the  cutters  from  that  reserved  for  farther  action  of  the  machine. 
The  only  differences  between  this  fixture  and  the  adjustable 
bar  of  McCormick  (and  they  are  merely  pretejid^  bajg$£,Q 
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ceptive)  are  these:  that  the  former,  instead  of  being  of  iron, 
is  made  of  wood ;  that  instead  of  being  movable  or  adjustable, 
it  is  stationary ;  that  it  is  broader  on  its  lateral  surface  than  is 
that  of  the  iron  portion  of  McCormick's  divider,  and  on  that 
lateral  surface  is  somewhat  curved.  But  these  differences, 
correctly  apprehended,  are  mere  disguises,  and  were  indispen- 
sable to  shelter  the  possession  of  property  evidently  pirated 
from  the  rightful  owner.  Had  the  appellees  openly  taken 
McCormick's  iron  instrument,  adjusted  it  so  that  it  could  be 
graduated  in  practice  to  the  quality  or  height  of  the  grain  in 
which  the  machine  was  to  operate,  and  placed  it  at  au  angle 
suited  to  the  conducting  of  tne  grain  witnin  the  action  of  the 
reel  and  cutters,  there  would  in  so  bold  a  piracy  have  been  left 
no  ground,  no  pretext  even,  for  contest  or  cavil.  Hence  the 
effort  at  distinctions  or  differences  attempted  in  the  case.  To 
my  mind,  it  seenis  impossible  not  to  perceive  that  they  are  en- 
tirely unfounded,  and  cannot  for  one  instant  conceal  these 
truths,  viz :  that  the  instrument  or  structure  called  a  divider, 
introduced  and  practiced  by  the  appellees,  is  in  theory  or  prin- 
ciple, in  manner  of  its  operation,  in  its  effects  or  results,  and  it 
may  almost  be  said  in  its  minute  constituent  portions  and  forma- 
tion, identical  with  the  instrument  invented  by  and  patented 
to  the  appellant,  and  therefore  an  infringement  of  the  righto 
guarantied  to  him  by  the  Government 

Entertaining  this  opinion,  I  must  dissent  from  the  decision 
of  the  court  in  this  cause,  and  declare  it  as  my  opinion  that 
the  decree  of  the  Circuit  Court  should  be  reversed,  and  this 
cause  remanded  with  instructions  to  reinstate  the  injunction 
formerly  awarded  by  the  Circuit  Court,  and  to  direct  an  ac- 
count between  the  parties.  The  only  legitimate  inquiry  for 
the  court  is  this:  whether  the  improvement  of  McCormick 
called  a  divider,  and  the  instrument  claimed  and  put  in  ope- 
ration by  Manny,  are  essentially  the  same,  or  are  essentially  or 
substantially  different.  All  that  has  been  said  (and  a  great 
deal  has  been  said}  about  the  comparative  superiority  or 
inferiority  of  inventions  or  improvements  previous  to  those 
patented  to  McCormick,  is  wholly  irrelevant,  and  out  of  this 
cause;  and  is  calculated  only  to  confound  and  to  divert  the 
attention  from  the  only  proper  subject  of  investigation  here, 
which  is  the  rightfulness  of  the  claims  advanced  by  the  appel- 
lant and  appellees  in  this  cause,  relatively  to  themselves,  and 
to  no  others. 
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Where  a  petitioner  files  a  claim  to  land  in  California  before  the  board  of  < 
aioners  created  by  Congress,  the  intervention  of  rival  claimants  is  a  practice  not 
to  be  encouraged. 

Where  there  is  no  natural  boundary  or  descriptive  call  for  the  termination  of  lines 
of  a  tract  of  land,  and  the  quantity  of  land  called  for  in  the  grant  is  "  one  league 
of  the  larger  size,  a  little  more  or  less,"  the  survey  must  only  include  a  league. 
The  words  "a  little  more  or  less19  must  be  rejected. 

The  grant  is  for  one  league  of  land,  to  be  taken  -within  the  southern,  western,  and 
eastern  boundaries  designated  therein,  and  to  be  located  at  the  election  of  the 
grantee  or  his  assigns,  under  the  restrictions  established  for  the  location  and 
survey  of  private  land  claims  in  California  by  the  Executive  department  of 
this  Government 

[Mr.  Chmf  Justici  Tamt,  mis  mnsrosan,  nm  mot  sit  or  this  oass.] 

This  was  an  appeal  froni  the  District  Court  of  the  United 
States  for  the  northern  district  of  California. 

Fossat  claimed  an  interest  of  three-fourths  in  the  tract  of 
land  granted  to  Justo  Larios  by  Governor  Alvarado,  on  the  1st 
of  August*  1842.  Tha  mesne  conveyances  need  not  be  stated, 
as  the  only  dispute  in  this  court  related^to  the  location  of  the 
land. 

In  June,  1842,  Larios  presented  a  petition  to  the  Governor, 
stating  that  he  had  previously  presented  one  in  1886,  and  an- 
other in  1840,  both  of  which  were  lost  He  stated  that  he  had 
Jurchased  a  house  upon  the  premises,  and  resided  there  since 
886.    Whereupon,  the  following  grant  was  issued: 

Jium  B.  AfwradOy  Constitutional  Governor  of  the  Calif  ornias: 

Whereas  the  citizen  Justo  Larios  has  asked,  for  his  own 
benefit  and  that  of  his  family,  the  land  known  by  the  name  of 
the  Capitancillos,  bounded  by  the  sierra,  by  the  Arroyo  Seco, 
on  the  side  of  the  establishment  of  Santa  Clara,  and  by  the 
rancho  of  citizen  Jos6  R.  Berreyesa,  which  has  for  boundary  a 
line  running  from  the  junction  of  the  Arroyo  Seco  and  Artoyo 
de  los  Alamitos,  southward  to  the  sierra,  passing  by  the  eastern 
base  of  the  small  hill  situated  in  the  centre  of  the  Canada,  the 
necessary  steps  having  been  taken  and  inquiries  made,  accord- 
ing to  the  laws  and  regulations  on  this  subject,  by  virtue  of 
the  powers  conferred  upon  me,  in  the  name  Qf  the  Mexican 
nation  I  have  granted  him  the  said  land,  declaring  it  his  prop- 
erty by  these  presents,  subject  to  the  approval  of  the  Depart- 
mental Assembly  and  to  the  following  conditions: 

1st  He  may  enclose  it  without  injury  to  the  passes,  roads, 
and  servitudes;  he  may  enjoy  it  freely  and  exclusively,  using 
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or  cultivating  it  as  may  best  suit  him,  and  within  one  year  he 
shall  build  a  house,  and  it  shall  be  inhabited. 

2d.  He  shall  solicit  the  proper  judge  to  give  him  juridical 
possession,  in  virtue  of  this  decree,  by  whom  the  boundaries 
shall  be  marked  out,  and  he  shall  put  on  the  boundaries,  in 
addition  to  the  landmarks,  some  fruit  trees  or  useful  forest 
trees. 

3d.  The  land  herein  referred  to  is  one  league  of  the  larger 
size,  a  little  more  or  less,  as  is  explained  by  the  map  accompa- 
nying the  espedien  te.  The  j  udge  who  shall  give  the  possession 
shall  have  it  measured,  in  conformity  to  law,  leaving  the  sur- 
plus which  remains  to  the  nation,  for  the  purposes  which  may 
nest  suit  it. 

4th.  If  he  should  violate  these  conditions,  he  shall  lose  his 
right,  and  liable  to  be  denounced  by  another. 

Wherefore  I  order  that  this  title,  being  held  firm  and  valid, 
shall  be  registered  in  the  book  of  adjudications  of  vacant  lands, 
and  delivered  to  the  person  interested,  for  his  protection  and 
other  purposes. 

Given  in  Monterey,  tfie  1st  of  August,  1842. 


The  reporter  will  endeavor  to  give  the  reader  an  idea  of 
the  locality  without  a  map,  which  it  would  be  difficult  to  make. 

Let  him  imagine  himself  standing  upon  a  range  of  hills  or 
sierra  about  three  thousand  feet  above  tide.  Looking  to  the 
north,  he  sees  another  range  of  hills  about  half  as  high  as  the  one 
upon  which  he  stands,  and  running  nearly  parallel  therewith. 
The  two  ranges  are  connected  together  by  a  spur,  running  from 
one  to  the  other,  and  from  either  side  of  this  spur  springs  flow, 
which,  running  down  ravines  to  his  right  and  left,  find  their 
way  around  the  lesser  hills  in  front.    Upon  his  left  hand,  the 

Eectator  may  be  supposed  to  trace  the  Arroyo  Seco,  which  is 
irios'8  boundary  on  that  side ;  and  upon  his  right  he  may  see 
the  marked  line  which  had  been  mutually  agreed  upon  by 
Larios  and  his  neighbor  Berreyesa  as  the  separating  line  be- 
tween them,  and  which  constituted  Larios's  boundary  upon  that 
side.  Thus  standing  at  one  end  of  a  narrow  parallelogram,  the 
spectator  may  see  the  two  lines  upon  his  right  and  left,  looking 
indefinitely  into  the  distance  for  the  closing  line. 

In  this  state  of  things,  two  questions  arise : 

1st  Which  is  the  sierra  where  the  tract  of  land  begins?  Is 
it  the  range  of  hills  upon  which  we  have  supposed  the  spectator 
to  stand,  or  the  lesser  tange  in  front,  called  "Lomas  Bajas." 

2d.  How  far  does  tne  tract  run  in  the  direction  where  no 
boundary  is  given?  Does  it  run  as  far  as  the  dividing  line  is 
laid  down  between  Larios  and  Berreyesa,  or  does  it  stop  where 
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the  quantity  of  land  called  for  in  the  grant  is  obtained?  The 
board  of  commissioners  adopted  the  former  rale,  and  therefore 
continued  the  tract  up  to  the  Arroyo  Seco,  which  was  the  ter- 
mination of  the  boundary  line  between  Larios  and  Berreyesa. 
It  may  not  be  easy  for  the  reader  to  apprehend  precisely  the 
different  decisions  hereafter  referred  to,  because  the  points  of 
the  compass  did  not  exactly  correspond  with  those  heretofore 
mentioned  in  the  general  view  which  a  spectator  is  supposed 
to  take  from  the  top  of  the  sierra. 
The  decree  of  the  commissioners  was  as  follows: 

Decree. 
Chablis  Fossat  v.  Thi  Uvitid  States. 

In  this  case,  on  hearing  the  proofs  and  allegations,  it  is 
adjudged  by  the  commission  that  the  claim  of  the  said  peti- 
tioner is  valid,  and  it  is  therefore  decreed  that  the  same  be  con- 
firmed. 

The  land  of  which  confirmation  is  hereby  made  is  a  portion, 
of  the  place  known  by  the  name  of  Los  Capitancillos,  situated 
in  Santa  Clara  county,  and  the  same  Which  was  formerly  occu- 
pied by  Justo  Larios,  and  the  portion  thereof  hereby  confirmed 
to  the  petitioner  is  bounded  and  described  as  follows,  to  wit: 

On  the  south,  bounded  by  the  sierra;  on  the  north,  by  the 
Arroyo  Seco;  on  the  west,  by  the  middle  of  the  rjdge  of  the 
low  hills  running  north  and  south,  (which  hills  lie  at  the  west- 
ern end  of  said  rancho  los  Capitancillos,)  and  the  said  division 
line  being  the  same  line  of  division  adopted  in  a  partition  of 
said  rancho,  made  by  William  Wiggins,  and  John  B.  Weller, 
and  James  M.  Jones,  as  will  appear  by  their  deeds  of  partition 
recorded  in  the  office  of  the  recorder  of  deeds  for  Santa  Clara 
county,  in  liber  "C"  of  deeds,  page  458;  and  on  the  east,  by 
the  place  known  as  the  rancho  of  the  citizen  Jos6  B.  Berreyesa, 
which  has  for  boundary  a  line  running  from  the  junction  of 
the  Arroyo  Seco  and  Arroyo  de  los  Alamitos,  southward  to 
the  sierra,  passing  by  the  eastern  base  of  the  small  hill  situated 
in  the  cafiada. 

The  said  premises  containing  three-fourths  of  a  square  league 
of  land,  a  little  more  or  less ;  reference  to  be  had  to  the  grant 
of  said  rancho  to  said  Justo  Larios,  and  to  the  map  which  con- 
stitutes a  part  of  the  espediente,  which  are  on  the  file  in  this 
case.  Alpheus  FujiCH, 

Thompson  Campbell, 
,  R.  Aug.  Thompson, 

Commissioners. 

Filed  in  office,  February  28, 1854. 

(Signed)  Geo.  Fishbr,  Secretary. 
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The  United  States  appealed  from  this  decision  to  the  District 
Court  of  the  United  States  for  the  northern  district  of  California. 

In  that  court  there  were  a  number  of  depositions  and  plats 
filed. 

In  August,  1857,  that  court  passed  the  following  decree,  by 
which  it  will  be  seen  that  the  tract  of  land  was  ordered  to  begin 
at  the  higher  ranee  of  hills,  and  to  run  as  for  as  the  boundary 
line  reached  which  had  been  adopted  by  Larios  and  Benreyesa: 

Transcript  from  Board  of  Commissioners,  No.  840. 
Thi  Ukitid  Statu,  Appillavts,  v.  Charlis  Fouat,  Appiu.ii. 

Stated  Term,  Junb,  1857. 

On  appeal  from  the  final  decision  of  the  board  of  commis- 
sioners to  ascertain  and  settle  private  land  claims  in  the  State 
of  California. 

~~  Decree. 

This  cause  came  on  to  be  heard  at  a  stated  term  of  the  court, 
on  appeal  from  the  final  decision  of  the  board  of  commission- 
ers to  ascertain  and  settle  the  private  land  claims  in  the  State 
of  California,  under  the  act  of  Congress  approved  on  the  3d  of 
March,  A.  D.  1851,  upon  the  transcript  of  the  proceedings  and 
decision  of  the  said  board  of  commissioners;  the  papers  and 
evidence  on  which  the  said  decision  was  founded,  the  petition 
of  the  appellants  and  answer  of  the  appellee,  and  the  further 
evidence  given  in  this  court,  by  leave  of  the  court,  and  it  ap- 
pearing to  the  court  that  the  said  transcript  has  been  duly  filed 
according  to  law,  and  the  appellee  in  open  court  confessing 
error  in  the  said  decision  of  the  board  of  land  commissioners, 
in  this,  that  it  does  not  describe  ill  a  manner  sufficiently  defi- 
nite the  boundaries  of  the  tract  of  land  intended  to  be  con- 
firmed to  the  claimant;  and  consenting  that  the  said  decision 
be  reversed,  and  such  decree  be  entered  in  this  court  as  may 
be  lawful  and  proper  upon  the  whole  evidence;  and  counsel 
for  the  respective  parties  having  been  heard,  it  is  by  the  court 
hereby  ordered,  adjudged,  and  decreed,  that  the  said  decision 
of  the  board  of  land  commissioners  be,  and  the  same  is  hereby, 
reversed. 

And  the  court  now  proceeding  to  render  a  new  decree  in  the 
premises,  it  is  further  hereby  ordered,  adjudged,  and  decreed, 
that  the  grant  made  to  Justo  Larios,  from  whom  the  appellee, 
Charles  Fossat,  derives  his  title,  is  a  good  and  valid  grant  to 
said  Larios  of  the  place  known  by  the  name  of  Los  Capitan- 
cillos,  situated  in  the  present  county  of  Santa  Clara,  and  for- 
merly occupied  by  the  said  Justo  Larios,  and  bounded  and 
described  as  follows,  to  wit:  On  the  south  by  the  main  sierra, 
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on  a  spur  of  which  sierra  is  situated,  as  shown  in  evidence,  a 
certain  well-known  and  conspicuous  live-oak  tree,  or  encino, 
and  a  portion  of  which  sierra  is  separated,  as  shown  in  evidence, 
by  the  stream  called  the  Arroyo  de  los  Capitancillos,  from  the 
range  of  .hills  called  Ouchilla  de  la  Mina,  or  Cuchilla  de  la 
Mina  de  Luis  Chabolla,  in  which  are  situated  the  auicksilver 
mines  known  as  the  Guadalupe,  San  Antonio,  and  New  Alma- 
den  mines ;  on  the  west  by  the  Arroyo  Seco,  on  the  side  of  the 
establishment  of  Santa  Clara,  the  said  Arroyo  Seco  being  the 
continuation  of  the  same  stream  above  designated  as  the  Ar- 
royo de  los  Capitancillos;  on  the  east  by  a  line  running  from 
the  junction  of  a  certain  other  rivulet  called  Arroyo  Seco,  and 
the  Arroyo  de  los  Alamitos,  southward  to  the  aforesaid  main 
sierra,  passing  by  the  point  or  part  of  the  small  hill  situated  in 
the  centre  of  the  canada  which  is  designated,  in  the  espedientes 
and  grants  of  Justo  Larios  and  Jose  Reyes  Berreyesa,  as  La 
Falda  de  la  Loma,  and  crossing  the  range  of  hills  designated 
above  as  the  Cuchilla  de  la  Mina,  or  Cuchilla  de  la  Mina  de 
Luis  Chabolla,  and  in  which  are  situated  the  said  Guadalupe,' 
San  Antonio;  and  New  Almaden  mines,  and  which  is  the  same 
range  of  hills  designated  Lomas  Bajas  on  the  diseno,  or  map, 
in  the  aforesaid  espediente  of  Jos6  Reyes  Berreyesa,  the  said 
eastern  line  herein  described  being  intended  to  be  the  same 
line  agreed  upon  as  the  line  of  division  between  the  lands  of 
Justo  Larios  and  Jos6  Reyes  Berreyesa,  as  expressed  in  the 
respective  espedientes  and  grants  of  said  Justo  Larios  and  Jos6 
Reyes  Berreyesa,  and  delineated  by  the  dotted  line  on  the  said 
diseno,  or  map,  in  the  espediente  of  Jose  Reyes  Berreyesa;  in 
the  location  of  said  line,  reference  to  be  made  to  the  descrip- 
tion thereof  in  the  said  espedientes  and  grants,  and  the  delin- 
eation thereof  on  the  said  diseno,  or  map,  in  the  espediente  of 
Jose  Reyes  Berreyesa;  which  espedientes,  grants,  and  diseSo, 
or«map,  are  on  file  and  in  evidence  in  this  case;  and  the  north- 
ern boundary  of  said  tract  of  land  granted  to  Justo  Larios  be* 
iug  the  same  which  is  shown  in  the  diseno,  or  map,  contained 
in  the  espediente  of  Justo  Larios,  which  is  on  file  and  in  evi- 
dence in  this  case,  the  said  tract  of  land  containing  one  square 
league,  more  or  less. 

And  it  is  likewise  further  ordered,  adjudged,  and  decreed, 
by  the  court,  that  the  claim  of  the  appellee  to  a  portion  of  the 
said  described  tract  of  land  is  a  good  and  valid  claim*  and  that 
the  said  claim  be,  and  the  same  is  hereby,  confirmed. 

The  land  of  which  confirmation  is  hereby  made  to  the  ap- 
pellee is  the  whole  of  the  tract  of  land  described  above,  and 
which  was  granted  to  Justo  Larios,  with  the  exception  of  the 
two  adjacent  parcels  thereof  lying  at  the  westerly  end  of  said 
vol.  xx.  27 
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tract,  and  claimed  by  the  Guadalupe  Mining  Company,  and 
which  were  oonveyed  to  the  said  Guadalupe  Mining  Company 
by  the  two  instruments  of  writing  which  are  on  file  and  in  evi- 
dence in  this  case,  and  marked,  respectively,  "Exhibit  M  "  and 
"Exhibit  P;"  the  line  dividing  the  land  intended  to  be  con- 
firmed hereby  to  the  said  Charles  Fossat,  from  the  land  of  the 
said  Guadalupe  Mining  Company,  being  the  same  which  is  ex- 
pressed in  said  exhibits  to  be  the  eastern  line  of  the  tracts  thereby 
severally  conveyed,  and  the  same  which  is  more  particularly 
designated  as  the  eastern  line  of  the  lands  of  tho  Guadalupe 
Mining  Company  by  the  survey  made  by  John  La  Croze,  whose 
deposition,  with  the  field  notes  of  said  survey  attached,  is  on 
file  and  in  evidence  in  this  case,  and  delineated  on  the  map  of 
said  survey,  certified  by  John  C.  Hayes,  U.  8.  Surveyor  Gen- 
eral, which  is  also  on  file  and  in  evidence,  marked  "Exhibit  I 
M,"  attached  to  the  deposition  of  John  La  Croze,  to  which 
exhibits,  map,  deposition  of  John  La  Croze,  and  field  notes, 
reference  is  made  for  a  more  full  description  of  the  said  line, 
which  is  the  western  line  of  the  land  hereby  confirmed  to  the 
said  appellee,  Charles  Fossat  Ogden  Hoffman, 

U.  &  DisU  Judge. 
August  17, 1857. 

The  United  States  appealed  from  this  decree  to  this  court 

It  was  argued  bv  Mr.  OUlett  and  Mr.  Reverdy  Johnson  for  the 
United  States,  with  whom  were  the  Attorney  General  and  Mr. 
Rockwell,  and  by  Mr.  Badger  aud  Mr.  Bayard  for  the  appellee, 
with  whom  were  Mr.  Carlisle  and  Mr.  Stanton. 

It  is  not  possible  to  do  more  than  merely  state  the  points 
assumed  by  the  counsel.  The  arguments  from  geographical 
considerations  and  those  founded  on  authorities  must  necessa- 
rily be  omitted. 

It  has  already  been  mentioned  that  the  two  questions  which 
arose  in  the  case  were— 

1st.  Whether  more  land  could  be  given  than  the  quantity 
called  for  in  the  grant. 

2d.  Where  was  the  sierra  at  which  the  location  was  to  begin  ? 

Upon  the  first  branch,  the  counsel  for  the  United  States  made 
the  following  points: 

I.  The  decree  of  the  District  Court  confirming  this  claim  to 
the  entire  amount  included  in  the  boundaries  of  the  tract,  with- 
out regard  to  the  quantity,  is  erroneous. 

II.  By  the  law  in  force  in  Mexico  when  this  grant  was  made, 
and  for  a  long  time  prior  to  that  time,  a  grant  like  the  one  in 
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question  was  regarded  as  a  grant  of  a  certain  quantity  of  land 
within  the  boundaries  named,  to  be  ascertained  by  measure- 
ment and  separated  from  the  residue  of  the  tract,  which  residue 
or  surplus  continued  to  be  the  property  of  the  nation. 

m.  This  clause  requiring  the  survey,  and  that  the  surplus 
shall  remain  to  the  nation,  is  embraced  in  most  of  the  Califor- 
nia grants,  and  has  received  an  almost  uniform  construction  by 
all  the  tribunals  which  have  been  called  upon  to  adjudicate 
upon  these  claims.  The  decision  of  the  commissioners  has  been 
uniform,  that  a  grant  like  the  present  was  only  a  grant  of  a 
quantity  of  land  to  be  ascertained  by  measurement,  and  not  a 
grant  by  metes  and  bounds.  The  same  has  been  the  decision 
of  the  Circuit  Court,  and  in  most  cases  by  the  District  Court, 
and  these  decisions  of  the  commissioners  and  District  Court 
have  been  sustained  by  the  Supreme  Court  of  the  United  States 
in  the  cases  which  have  been  to  that  court,  although  the  ques- 
tion was  not  expressly  raised  in  these  cases,  nor  does  it  appear 
that  the  counsel  or  court  doubted  it 

IV.  In  this  very  case  of  Fossat,  the  commissioners  in  their 
opinion  regard  the  grant  in  this  case  as  one  of  quantity,  and 
only  for  one  league. 

V .  Such  we  claim  is  the  rule  according  to  the  law  governing 
the  case,  yet  these  views  are,  we  think,  strengthened  by  the 
principles  which  prevail  at  common  law  in  relation  to  public 
grants  generally,  and  especially  as  to  the  construction  of  a  grant 
Bke  the  one  in  question. 

VI.  It  is  true,  as  a  general  rule  at  common  law,  that  in  con- 
veyances between  individuals,  monuments  and  definite  bound- 
aries are  to  control  in  preference  to  quantity,  where  the  differ- 
ence of  quantity  named  in  a  deed  does  not  greatly  vary  from 
the  amount  included  within  the  boundaries,  especially  when 
the  words  "more  or  less,"  or  "be  the  same  more  or  less,"  are 
used;  but  this  rule  does  not  prevail  where  the  boundaries  are 
not  definite,  or  where  the  excess  or  deficiency  is  large.  Nor 
would  the  rule  apply  where  the  grant  was  from  the  Govern- 
ment, nor  in  a  case  like  the  present,  where  the  words  are,  "a 
little  more  or  less." 

VII.  The  rule  in  relation  to  the  survey  of  confirmed  claims 
under  the  statute,  and  the  practice  adopted  by  the  executive 
department  of  the  Government,  show  tnat  the  decree  of  the 
District  Court  is  erroneous.     (9  Stat,  at  L.,  688.) 

On  the  second  branch  of  the  subject,  the  counsel  contended 
that  this  grant  was  void  for  uncertainty,  and  could  not  be  lo- 
cated. They  also  contended  that  the  location  should  not  com- 
mence at  the  highest  range  of  hills,  which  we  have  seen  was 
on  the  extreme  south.  Cr^r-mlo 
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The  southern  boundary.  The  grant  calls  for  the  sierra*  In 
the  diseno,  the  only  ranges  of  hills  or  mountains  shown  are  the 
Lomas  Bajas  on  the  north,  and  a  range  on  the  south,  desig- 
nated as  Sierra  del  Encino. 

It  is  in  proof,  and  not  denied,  that  between  these  two  ranges 
is  a  valley  called  the  Canada  de  los  Capitancillbs,  in  which  was 
the  house  of  Justo  Larios,  and  that  the  eastern  and  western 
boundaries  being  defined,  this  part  of  the  Canada  contained 
about  one  square  league. 

There  is  no  evidence  whatever  of  any  possession  or  occupa- 
tion by  Justo  Larios  of  any  land  beyond  these  limits. 

This  embraced  the  whole  of  the  Canada  between  the  eastern 
and  western  boundaries  of  this  rancho. 

The  western  portion  of  the  same  Canada  was  the  rancho  of 
Berrevesa,  which  was  by  a  grant  of  a  similar  kind,  with  a 
description  by  metes  and  bounds  in  the  body  of  the  grant,  but 
limited  to  one  league,  and  which  he  himself  descnbed  as  a 
grant  of  "  one  league  only."  We  claim  on  behalf  of  the  United 
States  that  this  Canada  was  alone  granted — that  it  is  bounded 
on  the  south  by  the  highland,  and  only  highland  in  that  direc- 
tion, represented  on  the  diseno;  that  either  as  the  sierra  men- 
tioned in  the  grant,  or  the  Sierra  del  Encino.  as  named  in  the 
diseno,  it  was  clearly  designed  as  the  southern  boundary  of 
the  tract. 

The  claimants  contend  that  there  is  at  a  point  much  further 
south  a  live  oak,  an  encino,  at  a  considerable  elevation,  which 
is  more  properly  called  Sierra  del  Encino;  and  that  the  hills 
or  mountains  lying  north  of  it,  and  on  which  are  the  New 
Almaden  mines,  are  included  in  the  grant.  We  will  examine 
this  question  of  boundary  in  reference  to  the  language  of  the 
grant  alone.  2.  In  connection  with  the  diseno  or  map  of  Justo 
Larios.  And  3.  In  view  of  any  evidence  connected  with  the 
claim  of  Berrevesa. 

*   [The  counsel  then  went  into  a  minute  examination  of  these 
several  points.] 

The  counsel  for  the  appellee  had  to  establish  the  three  fol- 
lowing points: 

I.  That  the  land  of  Larios  had  to  begin  at  the  range  of  high 
hills,  (where  we  placed  the  spectator  in  the  beginning  of  this 
report/)  instead  of  the  lesser  range  of  hills. 

IL  That  it  had  to  run  as  far  as  the  boundary  line  which  had 
beeu  established  between  Larios  and  Berreyesa. 

III.  That  by  the  insertion  of  the  words  "  a  little  more  or  less  " 
in  the  grant,  it  was  intended  that  the  grantee  should  not  be 
confined  to  a  league. 
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1.  At  the  time  when  Larios  obtained  his  grant,  he  presented 
a  map  or  disefio  npon  which  were  depicted,  in  a  very  rough 
-way,  the  boundaries  of  the  land  he  was  soliciting.  Upon  this 
map  there  was  a  representation  of  hills,  marked  Sierra  del 
Encino,  or  Sierra  of  the  Live  Oak,  and  upon  the  plat  introduced 
upon  the  argument  there  was  marked  the  locality  of  a  large 
oak  tree,  which  some  of  the  witnesses  said  could  be  seen  for 
many  miles  off. 

2.  Upon  this  point  the  remarks  of  the  counsel  were  as  fol- 
lows: 

A  corresponding  grant  to  Berreyesa  had  been  made  on  the 
20th  of  August.    The  boundaries  of  this  grant  are  as  follows: 

"A  part  of  the  place  called  Canada  de  los  Capitancillos, 
bounded  on  the  norm  by  the  Low  Hills  (Lomerias  Bqjas)  in  the 
vicinity  of  the  plain  of  the  town  of  San  Jose;  on  the  south 
by  the  mountain,  (sierra;)  on  the  east  by  the  Laurel-tree  Hills, 
(Lomerias  del  Laurel;)  and  on  the  west  by  the  rancho  of  the 
citizen  Justo  Larios,  which  has  for  a  boundary  the  angle  which 
the  Arroyo  Seco  (Dry  Creek)  forms  with  that  of  the  Alametps* 
(Little  Poplar' 8)  direction;  southward  the  eastern  base  of  the 
low  hill. situated  in  the  centre  of  the  valley,  (canada,)  until' 
reaching  the  sierra." 

On  comparing  these  grants,  it  appears  that  the  sierra  is  called 
for  as  the  bounaaty  of  Doth — the  Pueblo  Hills  form  the  north- 
ern boundary  of  both.  The  division  line  between  them  is 
described  in  both  grants  as  beginning  at  the  same  point,  the. 
junction  of  the  Arroyo  Seco  with  the  Alametos,  and  extending 
southward  until  reaching  the  sierra,  passing  the  eastern  slope 
of  the  lometa  or  small  hill  in  the  centre  of  the  canada.  Tne 
rancho  of  one  is  called  for  in  the  other's  grant  as  its  abuttal. 
The  division  line  extending  from  the  junction  of  the  Alametos 
with  the  Arroyo  Seco,  until  reaching  the  sierra,  is  in  Berreyesa's 

Erarit  declared  to  be  the  boundary  of  Larios's  rancho,  while  in 
arios's  grant  the  same  line  is  designated  as  the  boundary  of 
Berreyesa's  rancho. 

Both  ranchos  had  exactly  the  same  boundary  on  the  south,  the 
southern  boundary  of  both  being  the  same  sierra,  named  in  the 
diseno  of  one  Sierra  Azul,  and  by  the  other,  Sierra  del  Encino. 

3.  As  to  the  quantity  of  land  which  was  conveyed  by  the 
grant*  there  is  room  only  to  insert  the  two  first  points,  which 
were  ns  follows: 

In  the  District  Court,  the  counsel  for  the  New  Almaden  Com- 
pany sought  to  limit  the  quautity  to  the  exact  measure  of  one 
square  league,  and  no  more.  By  the  official  survey,  the  quan- 
tity within  the  boundaries  confirmed  by  the  court  is  one  league 
and  a  fraction  of  about  three-fourths  of  a  league.  T 
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The  point  made  by  the  New  Almaden  Company  rests  upon 
the  following  condition  annexed  to  the  grant: 

u  2.  The  land  herein  referred  to  is  one  league  of  the  larger 
size,  a  little  more  or  less,  as  is  explained  by  the  map  accom- 
panying the  espediente.  The  judge  who  shall  give  the  posses- 
sion shall  have  it  measured,  in  conformity  to  law,  leaving  the 
surplus  which  remains  to  the  nation,  for  the  purposes  which 
may  best  suit  it." 

To  this  point  it  is  answered: 

1.  The  direction  to  the  judge  to  "have  it  measured  in  con- 
formity to  law,  leaving  the  surplus  which  remains  to  the 
nation,"  is  a  formal  direction,  accompanying  most,  if  not  all, 
California  grants,  and  does  not  in  this  case  limit  or  define  any 
precise  quantity.  This  direction  is  annexed  to  grants,  whether 
there  be  or  be  not  any  surplus,  and  it  does  not  import  that  any 
surplus  will  remain. 

The  surplus  to  be  left  to  the  nation  is  what  remains  after 
"it,"  viz:  "the  land  herein  referred  to"  shall  be  measured. 
But  the  "land  referred  to"  is  one  league  of  the  larger  size,  a 
little  more  or  less,  as*  is  explained  by  the  map  accompanying 
the  espediente.  No  exact  quantity  is  expressed  in  the  condi- 
tion, but  reference  is  made  to  the  espediente  as  explaining 
what  has  been  granted  and  is  to  be  measured.  The  condition 
therefore  expresses  an  indeterminate  quantity,  to  be  made  cer- 
tain by  measurement  according  to  the  boundaries  defined  in 
the  grant  itself,  in  connection  with  which  the  condition  is  to 
be  interpreted,  and  by  the  map  to  which  reference  is  made. 
The  words  "a  little  more  or  less"  following  the  words  "one 
league  of  the  larger  size,"  repel  the  idea  that  exactly  one  league 
and  no  more  was  intended;  for  if  that  exact  quantity  was 
meant,  the  words  "a  little  more  or  less"  would  not  have  been 
added. 

In  every  California  case  decided  by  the  Supreme  Court,  it 
has  been  held  that  the  subsequent  conditions  could  not  defeat 
the  precedent  grant.  And  although  a  limitation  of  quantity 
clearly  expressed  may  restrict  prior  terms  of  larger  import,  yet, 
in  the  absence  of  clear  expression,  such  restriction  is  not  to  be 
imposed.  It  is  a  fundamental  rule  of  construction,  that  a  con- 
sistent and  reasonable  effect  is  to  be  given,  if  possible,  to  all 
the  words  of  a  written  instrument.  The  addition  of  the  words 
"a  little  more  or  less,"  implies  some  meaning  in  the  grantor — 
for  explanation  of  that  meaning,  distinct  reference  is  made  by 
the  condition  itself  to  the  diseno.  The  grant,  then,  is  for  land 
not  limited  to  an  exact  quantity  by  the  condition,  but  "as  is 
explained"  in  the  diseno.  The  grantor  used  words  having 
some  meaning,  and  referred  to  a  particular  document  to  ex- 
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plain,  and  which  does  explain,  that  meaning  consistently  with 
the  boundaries  specified  in  the  body  of  the  grant;  the  words 
therefore  cannot  be  rejected,  nor  the  condition  construed  as 
if  they  were  stricken  out. 

In  the  case  of  The  United  States  v.  Larkin  et  al.,  18  How., 
561,  the  Supreme  Court  held  that  "  the  plan  or  sketch  in  the 
espediente,  in  connection  with  the  description  given  in  the  grant, 
furnishes  all  the  materials  essential  to  determine  the  bounda- 
ries." That  creeks,  hills,  and  mountain  ranges,  exhibited  on 
the  maps  or  disefio,  and  referred  to  in  the  grant,  are  adequate 
monuments,  and  define  boundaries  of  California  grants  with 
sufficient  certainly,  was  decided  in  Pedrorena's  case.  (19 
How.,  865.) 

No  principle  of  law  is  better  settled,  than  that  designated 
boundaries  called  for  in  a  grant  control  in  general  the  quantity 
of  land  that  passes  by  the  grant. 

Of  the  multitude  of  cases  on  this  point,  reference  to  a  few 
only  need  be  made.  "Where  the  boundaries  of  land  are 
fixed,  known,  and  unquestionable  monuments,  although  neither 
courses  nor  distances,  nor  the  computed  contents,  correspond, 
the  monuments  must  govern."  (6  Mass.,  181 ;  2  Mass.  JEtep.,- 
880;  5  Pick.  Rep.,  185;  6  Wheat.,  582;  8  Wend.,  188;  1  U. 
S.  Dig-?  Bound.,  474,  and  cases  cited.) 

"  Where  a  deed  describes  land  by  its  admeasurement,  and  at 
the  same  time  by  known  and  visible  monuments,  these  latter 
shall  govern.  "(4  XL  8.  Dig.,  Bound.,  and  cases  cited;  Cleve- 
land v.  Smith,  2  Story,  278;  Nelson  v.  Hall,  2  McLean.  518.] 

"In  locating  lands,  well-ascertained  natural  or  artificial 
boundaries  are  to  prevail  over  course,  distance,  and  quantity; 
and  although  the  boundaries  included  186,000  acres  instead 
of  14,900,  the  number  called  for  by  the  deed,  the  boundaries 
were  held  to  govern."    (Sturgeon  i?.  Floyd,  8  Rich,  80.) 

An  illustration  of  this  rule  is  furnished  by  an  early  decision 
of  the  Supreme  Court  of  the  United  States,  Lodge's  Lessee  v. 
Lee,  6  Cranch,  287,  where  a  grant  of  an  island  by  name,  super- 
adding courses,  distances,  and  quantity,  which  were  found  to 
exclude  a  part  of  the  island,  was  held  to  pass  the  whole  island, 
without  regard  to  the  courses,  distances,  and  quantity,  called 
for  by  the  deed.    (6  Cranch,  287.) 

But  it  is  deemed  needless  to  multiply  authorities  upon  a  rule 
of  law  so  well  established. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

The  appellee  presented  to  the  board  of  commissioners,  ap- 
pointed under  the  act  of  Congress  of  the  8d  March,  1851,  (9 
Stat,  at  L.,  682,  ch.  41,)  to  settle  private  land  claims  in  Cah- 
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forma,  a  claim  for  three-fourths  of  a  league  of  land,  known  as 
part  of  the  Canada  de  los  Capitancillos.  He  produced  to  the 
board  satisfactory  evidence  of  the  authenticity  of  a  grant  from 
the  Governor  of  California,  bearing  date  in  1842,  to  Justo 
Larios,  for  a  parcel  of  land  having  that  name ;  also  that  Larios 
had  occupied,  improved,  and  cultivated  it,  conformably  to  the 
conditions  of  the  grant;  that  in  1845  he  had  sold  it  to  a  person 
from  whom  the  appellee  deduced  his  title  to  an  undivided 
three-fourths  interest,  and  that  his  share  had  been  set  apart  to 
him  by  a  valid  conveyance.  The  board  pronounced  in  favor 
of  the  validity  of  the  grant,  and  rendered  a  decree  of  confirma- 
tion in  favor  of  the  claimant  for  land  included  in  specific  and 
well-defined  boundaries,  but  adding  as  a  part  of  the  description 
the  quantity  that  was  embraced  in  them.  It  is  somewhat 
doubtful  whether  the  board  designed  to  impose  a  limitation  to 
the  claim  for  the  quantity  thus  declared.  From  this  decree 
the  United  States  appealed  to  the  District  Court  In  that 
court  the  appellee  confessed  that  the  decree  of  the  commis- 
sioners was  erroneous,  because  it  did  not  describe  in  a  manner 
sufficiently  certain  the  boundaries  of  the  tract  of  land  intended 
to  be  confirmed  to  the  claimant,  and  consented  that  the  de- 
cision should  be  reversed,  and  such  decree  be  entered  in  the 
District  Court  as  might  be  lawful  and  proper  upon  the  whole 
evidence. 

The  claimant  proceeded  to  examine  a  number  of  witnesses 
to  identify  the  locative  calls  of  the  grant  to  Larios,  and  pro- 
duced documentary  evidence  from  the  archives  disclosing  the 
circumstances  under  which  the  grant  was  asked  for  and  ob- 
tained,* in  order  to  determine  with  exactness  the  subject  on 
which  it  was  designed  to  operate.  He  also  procured  a  survey 
$om  the  surveyor  general  of  California,  to  exhibit  the  extent 
and  description  of  the  land  ineluded  in  the  claims  of  those 
who  now  represent  the  rights  of  Larios.  Much  counter  evi- 
dence was  adduced  under  the  direction  of  private  and  adver- 
sary claimants,  to  whom  the  law  officers  of  the  Government 
of  the  United  States  in  California  seem  to  have  committed 
the  preparation  of  the  case  on  the  appeal  to  the  District 
Court,  and  who  were  allowed  to  maintain,  in  the  name  of 
the  United  States,  the  alternative  of  the  issue  tendered  by  the 
claimant.  _ 

The  District  Court  confirmed  the  claim  of  the  appellee  to 
land  limited  by  specific  boundaries,  and  ascertained  those 
boundaries,  as  they  exist  on  the  land,  with  precision.  Under 
this  decree,  the  grant  to  Larios  includes  sevcji  thousand  five 
hundred  and  eighty-eight  and  ninety  "hundredths  acres. 

It  is  the  opinion  of  the  court  that  the  intervention  of  adveiv 
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sary  claimants  in  the  suit  of  a  petitioner,  under  the  act  of  3d 
March,  1851,  for  the  confirmation  of  his  claim  to  land  in  Cali- 
fornia, is  a  practice  not  to  he  encouraged.  The  hoard  of  com- 
missioners was  instituted  by  Congress  to  obtain  a  prompt 
deciaion  on  the  validity  of  private  land  claims,  to  enable  the 
Government  to  distinguish  the  public  land  from  that  which 
had  been  severed  from  the  public  domain  by  Mexico;  and  that 
it  might  fulfil  the  obligation  assumed  at  the  time  of  the  cession 
of  California,  to  secure  and  protect  the  property  of  its  inhabit* 
ante.  The  jurisdiction  of  the  board  of  commissioners  in  the 
first  instance,  and  the  appellate  jurisdiction  of  the  courts  of 
the  United  States,  are  limited  to  the  making  of  decisions  on 
the  validity  of  the  claim,  preliminary  to  its  location  and  survey 
by  the  surveyor  general  of  California,  acting  under  the  laws 
of  the  United  States.  This  officer  is  required  to  survey  and 
to  furnish  plats  of  the  claim  that  may  be  confirmed. 

In  reference  to  interfering  and  conflicting  claims,  he  is  au- 
thorized to  decide  by  adopting  the  lines  agreed  to  by  the 
claimants ;  and  in  the  absence  of  an  agreement,  to  follow  the 
rule  of  justice.  The  acts  of  Congress  provide,  that  neither  the 
decisions  of  the  commissioners,  nor  of  the  District  or  Supreme- 
Court,  nor  of  the  surveyor  general,  nor  the  surveys  or  patents 
made  in  pursuance  of  them,  shall  preclude  a  legal  investigation 
and  decision,  by  the  proper  judicial  tribunal,  between  parties 
having  such  interfering  claims;  and  provision  is  made  in  the 
act  of  8d  March,  1851,  for  a  contest  of  the  right  of  the  con- 
firmee before  the  issue  of  the  patent,  but  after  the  location  and 
survey ;  and  a  patent,  under  the  act  is  only  conclusive  between 
the  United  States  and  the  claimant,  and  does  not  affect  third 
persons.  (9  Stat,  at  L.,  681,  ch.  41;  4  Stat,  at  L.,  492,  ch. 
116,  sec.  6.)  The  language  and  policy  of-  these  enactments 
limit  a  controversy  like  the  present  to  the  United  States  and 
the  claimant. 

We  concur  in  the  opinion  of  the  board  of  commissioners 
and  of  the  District  Court,  that  affirms  the  validity  of  the  grant 
of  the  Governor  of  California  to  Justo  Larios,  and  the  regu- 
larity of  the  conveyances  through  which  the  claimant  deduces 
his  title. 

The  papers  in  the  record  show,  that  in  1842  the  proprietors 
of  adjacent  ranches  in  the  valley  de  los  Capitancillos  (Larios 
and  Berreyeea)  had  a  dispute  concerning  the  location  of  their 
line  of  separation,  which  was  carried  before  the  public  author-, 
ities  for  settlement;  that  Larios,  after  the  adjustment  of  the 
controversy,  represented  to  the  Governor  that,  since  1886,  he  - 
Iiad  occupied  his  place  in  the  Canada  under  a  purchase  from  a 
former  proprietor ;  that  the  records  of  his  title  had  been  lost, 
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and  that  he  desired  to  obtain  a  grant  which  would  declare  his 
right  This  petition  was  accompanied  by  a  sketch  of  the  prop- 
erty, and  its  contents  were  represented  to  be  one  league,  a  little 
more  or  less.  The  Governor  made  the  necessary  order  for  the 
issue  of  the  grant,  in  conformity  to  the  prayer  of  the  petition,  and 
the  grant  itself  was  issued  in  August,  1842.  In  the  grant,  the 
petition  for  the  land  known  as  Capitancillos — bounded  by  the 
sierra,  by  the  Arroyo  Seco  on  the  side  of  the  establishment  of 
Santa  Clara,  and  bv  the  rancho  of  the  citizen  Jos6  R.  Berreye- 
sa,  which  has  for  boundary  a  line  running  from  the  junction 
of  the  Arroyo  Seco  and  Arroyo  de  los  Alamitos,  southward, 
to  the  sierra,  passing  by  the  eastern  base  of  the  small  hill  situ- 
ate in  the  centre  of  the  canada — is  recited;  and  the  Governor 
granted  it  to  Larios,  to  be  his  property,  subject  to  the  approval 
of  the  Departmental  Assembly,  and  to  the  performance  of  four 
conditions.     The  second  and  third  of  these  conditions  are: 

"2d.  He  shall  solicit  the  proper  judge  to  give  him  judicial 
possession,  in  virtue  of  this  decree,  by  whom  the  boundaries 
shall  be  marked  out,  and  he  shall  put  on  the  boundaries,  in 
addition  to  the  landmarks,  some  fruit  trees  or  useful  forest 
trees. 

"  3d.  The  land  herein  referred  to  is  one  league  of  the  larger 
size,  a  little  more  or  less,  as  is  explained  by  the  map  accom- 
panying this  espediente.  The  judge  who  shall  give  the  posses- 
sion shall  have  it  measured,  in  conformity  to  law,  leaving  the 
surplus  which  remains  to  the  nation,  for  the  purposes  which  ' 
may  best  suit  it" 

The  southern,  western,  and  eastern  boundaries  of  the  land 
granted  to  Larios  are  well  defined,  and  the  objects  exist  by 
which  those  limits  can  be  ascertained.  There  is  no  call  in  the 
{grant  for  a  northern  boundary,  nor  is  there  any  reference  to 
tne  diseno  for  any  natural  object,  or  other  descriptive  call,  to 
ascertain  it.  The  grant  itself  furnishes  no  other  criterion  for 
determining  that  boundary  than  the  limitation  of  the  quantity, 
as  is  expressed  in  the  third  condition.  This  is  a  controlling 
condition  in  the  grant.  The  delivery  of  judicial  possession, 
an  essential  ceremony  to  perfect  the  title  in  the  land  system 
of  Mexico,  was  to  be  accommodated  to  it.  The  diseno  pre- 
sented by  the  donee  to  the  Governor,  to  inform  him  of  his 
wants,  represents  the  quantity  to  be  one  league,  a  little  more 
or  less.  This  representation  is  assumed  to  be  true  by  the 
Governor,  and  it  forms  the  basis  on  which  his  consent  to  the 
petition  is  yielded.  He  prescribes  to  the  officer  to  whom  he 
confided  the  duty  of  completing  the  title,  to  measure  a  speci- 
fied quantity,  leaving  the  surplus  that  remains  to  the  nation, 
as  preparatory  to  the  delivery  of  judicial  possession  to  the 
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grantee.  The  obligation  of  the  United  States  to  this  grantee 
will  be  fulfilled  by  the  performance  of  the  executive  acts,  which 
are  devolved  in  the  grant  on  the  local  authority,  and  which 
are  declared  in  the  two  conditions  before  cited.  We  regard 
these  conditions  to  contain  a  description  of  the  thing  granted, 
and,  in  connection  with  the  other  calls  of  the  grant,  they  ena- 
ble us  to  define  it.  We  reject  the  words  "  a  little  more  or 
less,"  as  havingno  meaning  in  a  system  of  location  and  survey 
like  that  of  the  u  nited  States,  and  that  the  claim  of  the  grantee 
is  valid  for  the  quantity  clearly  expressed.  If  the  limitation 
of  the  quantity  had  not  been  so  explicitly  declared,  it  might 
have  been  proper  to  refer  to  the  petition  and  the  diseno,  or  to 
have  inquired  if  the  name  Capitancillos  had  any  significance 
as  connected  with  the  limits  of  the  tract,  in  order  to  give  effect 
to  the  grant.  But  there  is  no  necessity  for  additional  inqui- 
ries. The  grant  is  not  affected  with  any  ambiguitv.  The  in- 
tention of  the  Government  of  California  is  distinctly  declared, 
and  there  is  no  rule  of  law- to  authorize  us  to  depart  from 
the  grant  to  obtain  evidence  to  contradict,  vary,  or  limit  its 
import. 

The  grant  to  Larios  is  for  one  league  of  land,  to  be  taken 
within  the  southern,  western,  and  eastern  boundaries  desig- 
nated therein,  and  which  is  to  be  located,  at  the  election  of  Kh  & 
the  grantee  or  his  assigns,  under  the  restrictions  established  ^•g 
for  the  location  and  survey  of  private  land  claims  in  California  ain  226 
by  the  executive  department  of  this  Government.  The  exter-  mk» 
nal  boundaries  designated  in  the  grant  may  be  declared  by  J^SS 
the  District  Court  from  the  evidence  on  file,  and  such  other  JjjJJJ 
evidence  as  may  be  produced  before  it,  and  the  claim  of  an  bmem 
interest  equal  to  three-fourths  of  the  land  granted  is  confirmed  J^lss 
to  the  appellee.  $2™ 

The  decree  of  the  District  Court  is  reversed,  and  the  cause  *■ « 
is  remanded  to  that  court,  with  directions  to  enter  a  decree  *3a9 
conforming  to  this  opinion.  iJJlSl 
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James  H.  Suydam,  Plaintiff  in  Error,  v.  William  H.  Wjx-  i**wi 
liamson,  David  B.  Williamson,  Mary  A.  Williamson,  Isa-  iJH^S 
bella  Williamson,  Catherine  B.  Williamson,  Charlotte  jS£«2 
A.  Williamson,  Rupert  J.  Cochran,  Isabella  M.  Cochrane,  i*gg 
and  Bayard  Clarke.  assies 
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Rulings  of  the  court  below,  in  admitting  or  rejecting  evidence,  can  be  brought  to  «  nr 

this  court  for  revision  only  by  a  bill  of  exceptions.  JJ  4™ 

Erery  special  verdict,  in  order  to  enable  the  appellate  court  to  act  upon  it,  must  04  ei 

find  the  facts  on  which  the  court  is  to  pronounce  the  judgment  according  to  law.  w  140 

and  not  merely  state  the  evidence  of  (acts.    In  this  manner  it  becomes  a  part  of  JJ  J?J 

the  record.  ios  sm 
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Where  there  is  a  bill  of  exceptions,  the  writ  of  error  does  not  Operate  only  upon 
that  part  of  the  record.  Whererer  an  error  is  apparent  on  the  record,  it  is  open 
to  rovision,  whether  it  be  made  to  appear  by  a  bill  of  exceptions,  or  in  any  other 
manner. 

Where  there  is  no  dispute  in  regard  to  the  facts,  and  consequently  no  necessity 
for  any  ruling  of  the  court  in  admitting  or  rejecting  evidence,  the  case  may  be 
brought  before  an  appellate  cor  •*  by  a  special  verdict  or  an  agreed  statement  of 
facts. 

But  in  such  a  case,  the  previous  rulings  of  the  court  upon  questions  of  evidence  do   • 
not  come  before  the  appellate  court,  unless  brought  up  by  a  bill  of  exceptions. 

A  bill  of  exceptions  may  include  in  its  scope  the  rulings  of  the  court  as  to  the 
admissibility  of  evidence,  which  a  demurrer  to  evidence  cannot  do. 

A  demurrer  to  evidence  makes  the  evidence  a  part  of  the  record. 

So  where  oyer  of  any  instrument  is  prayed,  or  there  is  a  demurrer  to  any  part  of 
the  pleadings. 

A  writ  of  error  operates  only  upon  the  record,  and  brings  it  into  this  court 

Therefore,  where  a  paper  was  filed  in  the  court  below  after  the  writ  of  error  was 
issued,  which  paper,  purporting  to  contain  all  the  evidence,  both  admitted  and 
rejected,  was  signed  by  the  judge  and  certified  to  be  correct  by  the  counsel  of 
the  appellee,  and  concluded  as  follows:  "A  verdict  was  then,  by  direction  of  the 
court,  taken  for  the  plaintiffs  for  the  premises  claimed,  subject  to  the  opinion  of 
the  court  upon  the  questions  of  law,  with  liberty  to  turn  this  case  into  a  special 
verdict  or  bill  of  exceptions,'1  this  paper  cannot  be  considered  a  part  of  the  record. 

A  special  verdict  requires  the  presence  and  assent  of  the  court,  and  a  bill  of  excep- 
tions must  always  be  signed  and  sealed  by  the  judge. 

In  this  case,  the  paper  is  merely  a  report  of  the  judge  who  presided  at  the  trial, 
and  as  such  must  be  disregarded  by  this  court. 

Under  the  twenty-fifth  section  of  the  judiciary  aqit,  where  the  jurisdiction  of  this 
court  is  not  shown  upon  the  record,  the  writ  of  error  must  be  dismissed;  but 
under  the  twenty-second  section,  if  no  error  appears  upon  the  record,  the  judg- 
ment of  the  court  below  must  be  affirmed. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of  New  York. 

It  was  an  action  of  ejectment  brought  by  the  defendants  in 
error  against  Buy  dam  to  recover  two  lots  of  ground  in  tie  city 
of  New  York.  On  the  part  of  the  defendants  in  error,  it  wa$ 
contended  that  every  material  question  in  the  case  was  adjudged 
by  this  court  in  the  c^ses  of  Williamson  v.  Berry,  8  Howard, 
495;  Williamson  v.  The  Irish  Presbyterian  Congregation,  8 
Howard,  565;  and  Williamson  v.  Ball,  8  Howard,  566.  The 
counsel  for  the  plaintiff  in  error  alleged  that  this  case  was  un- 
like those  in  several  important  particulars.  But  as  the  decision 
of  this  court  turned  altogether  upon  the  manner  in  which  the 
case  had  been  brought  up,  it  is  only  necessary  to  state  so  much 
of  it  as  will  illustrate  the  point  of  practice. 

The  record  showed  a  declaration  in  ejectment,  a  plea  of  not 
guilty,  issue  joined,  suggestion  of  the  death  of  some  of  the 
plaintiffs  and  substitution  of  their  heirs,  empannelling  of  a  jury, 
their  verdict  of  guilty  against  Suydam,  the  case  held  under  a 
curia,  the  judgment  for  the  plaintiffs  with  costs,  and  a  prayer 
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for  a  writ  of  possession,  which  was  granted.   Judgment  signed 
this  6th  day  of  December,  1854.  B.  E.  Stilwell, 

Deputy  Ocrk. 
Then  came  the  following: 

Circuit  Court  United  States,  Southern  District  of  New  York. 

WlLLLiMWA  H.  WlLLIAMSOH  KT  AL.  V.    JiJfBS  H.  SUYDAM . 

This  is  an  action  of  ejectment  for  two  lots  in  the  sixteenth 
ward  of  the  city  of  New  York.  The  declaration  is  in  the  usual 
form ;  the  plea  is  not  guilty.  Either  party  may  refer  to  the 
pleadings  as  part  of  this  case. 

The  plaintiff  gave  in  evidence  an  exemplified  copy  of  the 
will,  6c,  &c,  6c 

The  plaintiffs  thereupon  rested. 

The  defendants'  counsel  then  proved  the  acts  of  the  Legis- 
lature, the  deed  of  Clement  C.  Moore,  the  petitions  to  the 
Legislature  and  to  (he  chancellor,  the  master's  reports,  the 
orders  of  the  chancellor,  the  extracts  from  the  journals  of  the 
two  Houses,  of  which  copies  are  hereto  annexed;  these  were 
all  objected  to  by  the  plaintiffs'  counsel,  and  were  read  subject 
to  the  objection. 

The  defendants'  counsel  then  offered  in  evidence  a  deed  from 
Thomas  B.  Clarke  to  Peter  Mclntyre,  of  which  the  following 
is  a  copy,  &c,  6c,  6c 

The  plaintiffs'  counsel  then  offered  to  prove— 

1st.  That  the  acts  of  the  Legislature  were  not  for  the  benefit 
of  the  infante,  but  for  the  benefit  of  Thomas  B.  Clarke  merely. 

2d.  That  the  orders  of  the  chancellor  had  the  effect  to  take 
the  proceeds  of  their  future  interest  in  the  property  sold,  and 
to  apply  the  same  to  the  father's  debts,  without  giving  them 
any  oenefit,  by  support  or  otherwise,  out  of  the  interest  of  the 
life  estate  in  other  parts  of  the  property. 

3d.  That  under  tne  acts  and  orders  he  actually  aliened  the 
lot  on  Broadway  and  all  the  southern  moiety  of  the  Green- 
wich  property,  excepting  two  lots,  and  that  none  of  the  chil- 
dren received  any  benefit  from  such  alienation. 

4th.  That  nearly  the  whole  of  the  property  mentioned  in  the 
acts  of  Legislature  was  mortgaged  or  conveyed  by  Thomas  B. 
Clarke  for  old  debts;  that  no  proceeds  were  ever  invested  or 
secured,  or  ever  received,  from  the  grantors  or  mortgagees. 

6th.  That  so  far  from  providing  for  the  children  or  protect- 
ing the  estate,  he  suffered  a  large  portion  of  the  northern 
moiety  to  be  sold,  for  assessments,  ana  was  proceeding  to  dis- 
pose of  the  same  moiety  for  twenty-one  years,  when,  on  the 
81st  of  March,  1826,  a4nU  was  filed  against  him  on  behalf  of 
the  children,  and  an  injunction  issued. 
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6th.  That  on  the  death  of  his  wife  he  broke  up  housekeeping, 
and  ceased  to  live  with  his  children ;  that  the  plaintiff  was  Mrs. 
Williamson;  was,  from  the  death  of  her  mother,  in  August, 
1815,  supported  and  educated  entirely  by  one  of  her  aunts; 
and  that,  after  about  two  years  from  the  mother's  death,  the 
other  children  were  supported  and  educated  by  their  friends, 
and  were  entirely  neglected  by  their  father. 

The  defendants'  counsel  objected;  the  objection  was  sus- 
tained.   The  plaintiffs'  counsel  excepted. 

A  verdict  was  then,  by  direction  of  the  court,  taken  for  the 

Slaintiffs  for  the  premises  claimed,  subject  to  the  opinion  of 
ie  court  upon  the  questions  of  law,  with  liberty  to  either  party 
to  turn  this  case  into  a  special  verdict  or  bill  of  exceptions. 

Samuel  R.  Betts".  [l.  s.] 

Endorsed:  127,  Circuit  Court,  southern  district  New  York. 
Williamina  H.  Williamson  et  al.,  agt  James  H.  Suydam. — Cr. 
case. — Jas.  L.  Sluyter,  plaintiffs'  attorney. 

Filed  this  29th  January,  1855. 

Then  followed  a  transcript  of  other  papers  in  the  case.  The 
writ  of  error  was  dated  18th  December,  1854. 

This  was  the  state  of  the  record  upon  which  the  case  was 
brought  up  to  this  court 

It  was  argued  by  Mr.  EUingwood  for  the  plaintiff  in  error,  and 
Mr.  Field  for  the  defendants ;  but  as  their  arguments  were  upon 
the  merits  of  the  case,  they  are  omitted  in  mis  report 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the  court 
This  was  a  writ  of  error  to  the  Circuit  Uourt  of  the  United 
States  for  the  southern  district  of  New  York. 

The  view  we  have  taken  of  this  case,  as  it  is  exhibited  in 
the  record,  renders  an  extended  statement  of  the  facts  entirely 
unnecessary.  It  was  an  action  of  ejectment  brought  in  the 
court  below  to  recover  the  possession  of  a  certain  parcel  of 
land,  with  the  appurtenances,  situated  in  the  sixteenth  ward 
of  the  city  of  New  York,  and  described  as  lots  sixty-four  and 
sixty-five,  according  to  a  certain  map  made  by  George  B.  Smith. 
The  declaration,  which  was  in  the  usual  form,  was  filed  in  the 
Circuit  Court  for  the  southern  district  of  New  York  on  the 
15th  day  of  August,  1845,  and  the  defendant,  James  H.  Suy- 
dam, appeared,  by  his  attorney,  and  pleaded  that  he  was  not 
guilty  of  unlawfully  withholding  the  premises  claimed  by  the 
plaintiffs,  as  was  alleged  in  the  declaration,  and  tendered  an 
issue,  which  wad  duly  joined  by  the  plaintiffs.    During  the 
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pendency  of  the  suit,  and  before  the  trial,  two  of  the  plaintiffs, 
being  the  two  first  named  in  the  declaration,  died,  and  the 
cause  was  regularly  revived  In  the  name  of  the  survivors  and 
the  heirs  of  those  deceased.  At  the  adjourned  session  of  the 
Circuit  Court  held  at  the  city  of  New  York  on  the  first  Mon- 
day of  October,  1849,  the  parties  went  to  trial  on  the  general 
issue,  and  the  jury  returned  a  general  verdict  in  favor  of  the 
plaintiffs;  after  the  verdict,  the  cause  was  continued,  as  the 
record  states,  until  the  first  Monday  of  October,  1850,  and 
"the  same  day  is  given  to  the  parties  to  hear  the  judgment  of 
the  court,"  and  on  that  day  the  judgment  was  rendered  on  the 
verdict  for  the  plaintiffs,  that  they  do  recover  against  the  said 
James  H.  Suydam  the  possession  of  the  said  premises  accord- 
ing to  the  said  verdict  of  the  jury,  and  for  their  damages,  costs, 
and  charges ;  and  a  writ  of  possession  was  duly  issued,  directed 
to  the  marshal  of  the  district.  All  these  proceedings  were  in 
the  usual  course  of  judicial  adtion,  and  were  duly  and  formally 
entered  on  the  record  of  the  suit,  and  consequently  furnish  no 
ground  of  complaint  whatever  on  the  part  of  the  present  plain- 
tiff, who  was  the  defendant  in  the  court  below.,  The  declara- 
tion contained  on  its  face  a  good  cause  of  action,  and  the  gen- 
eral idsue  and  joinder  were  regularly  filed  in  the  cause,  and 
were  entirely  sufficient  to  make  up  a  valid  issue  between  the 
parties  to  the  suit;  and  the  vefcdict,  which  was  strictly  formal 
and  legal,  was  in  every  respect  responsive  to  the  issue  formed. 
It  appears  that  the  jury  found,  in  the  very  words  of  the  issue, 
that  the  defendant  was  guilty  of  unlawfully  withholding  the 
premises  claimed  by  the  plaintiffs,  as  alleged  in  the  declaration ; 
and  the  judgment  followed  the  verdict,  and  was  founded  upon 
it,  for  the  premises  as  they  were  set  forth  and  described  in  the 
pleadings.  Every  step  in  the  cause,  from  the  filing  of  the  dec- 
laration to  the  isfcuing  of  the  writ  of  possession,  was  in  exact 
conformity  to  the  most  approved  practice  and  precedents  in 
the  Federal  courts. 

We  do  not  understand  that  the  pleadings  or  the  regularity 
of  the  proceedings  are  in  any  manner  called  in  question,  ex- 
cept as  the  foundation  of  a  judgment,  which  it  is  insisted  was 
erroneous,  for  reasons  altogether  aside  from .  any  connection 
with  mere  matters  of  form.  The  real  controversy  between  the 
parties  has  reference  more  especially  to  the  right  of  possession, 
and  consequently  extends  to  the  title  of  the  premises  described 
in  the  declaration,  and  necessarily  involves  the  principal  ques- 
tions which  were  presented  to  this  court  at  the  December  term, 
1850,  in  the  case  of  Williamson  et  al.  v.  Berry,  8  How.,  495; 
and  we  regret  that  the  facts  of  the  case,  and  the  rulings  of  the 
court  below,  are  not  now  exhibited  in  a  manner  to  justify  this 
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court  in  giving  the  subject  a  reexamination  with  the  aid  of 
the  additional  light  which  has  been  thrown  upon  it  by  the 
elaborate  and  very  able  discussion  at  the  bar;  ana  the  more  bo, 
as  it  appears  that  a  case  depending  upon  the  same  evidences 
of  title  has  since  that  time  been  before  the  Court  of  Appeals 
of  the  State  of  New  York,  where  a  conclusion  was  reached 
widely  different  from  the  one  expressed  by  this  court  on  the 
former  occasion,  in  the  answers  given  to  the  questions  then 
submitted  for  its  consideration.    The  difficulty,  however,  in 
the  way  of  any  such  examination  at  this  time,  is  insurmounta- 
ble, for  the  reason  that  the  record  does  not  contain  either  a 
bill  of  exceptions,  special  verdict,  or  an  agreed  statement  of 
facts.    Some  of  the  questions  discussed  at  the  bar  might  have 
beeu  satisfactorily  presented  in  a  special  verdict,  or  by  an 
agreed  statement  of  facts,  while  in  respect  to  others,  apparently 
regarded  as  important,  such  as  the  rulings  of  the  court  in  ad- 
mitting or  rejecting  evidence,  it  is  proper  to  remark  that  they 
could  only  be  brought  to  this  court  for  revision  by  a  bill  of 
exceptions.     Such  rulings  are  never  properly  included  in  a 
special  verdict,  any  more  than  in  an  agreed  statement  of  facte. 
A  special  verdict  is  where  the  jury  find  the  facts  of  the  case, 
and  refer  the  decision  of  the  cause  upon  those  facts  to  the 
court,  with  a  conditional  conclusion,  that  if  the  court  should 
be  of  opinion,  upon  the  whole  matter  thus  found,  that  the 
plaintiff  has  a  good  cause  of  action,  they  then  find  for  the 
plaintiff;  and  if  otherwise,  they  then  find  for  the  defendant; 
and  it  is  of  the  very  essence  of  a  special  verdict,  that  the  jury 
should  find  the  facts  on  which  the  court  is  to  pronounce  the 
judgment  according  to  law,  and  the  court,  in  giving  judgment, 
is  confined  to  the  facts  so  found ;  and  every  special  verdict,  in 
order  to  enable  the  appellate  court  to  act  upon  it,  must  find 
the  facts,  and  not  merely  state  the  evidence  of  facts;  so  that, 
where  it  states  the  evidence  merely,  without  stating  the  con- 
clusions of  the  jury,  a  court  of  error  cannot  act  upon  matters 
so  found.    In  practice,  the  formal  preparation  of  such  a  verdict 
is  made  by  the  counsel  of  the  parties,  and  it  is  usually  settled 
by  them,  subject  to  the  correction  of  the  court,  according  to 
the  state  of  facts  as  found  by  the  jury,  with  respect  to  all  par* 
ticulars  on  which  they  have  passed,  and  with  respect  to  other 
particulars,  according  to  the  state  of  facts  which  it  is  agreed 
they  ought  to  find  upon  the  evidence  before  them.    After  the 
special  verdict  is  arranged,  and  it  is  reduced  to  form,  it  is  then 
entered  on  the  record,  together  with  the  other  proceedings  in 
the  cause,  and  the  questions  of  law  arising  on  the  facts  found 
are  then  decided  by  the  court,  as  in  case  of  a  demurrer;  and 
if  either  party  is  dissatisfied  with  the  decision,  he  may  resort 
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to  a  court  of  error,  where  nothing  is  open  for  revision,  except 
the  questions  of  law  inferentially  arising  on  the  facts  stated  in 
the  special  verdict;  and  we  here  remark,  for  the  purpose  of 
illustration,  that  it  is  not  so  much  because  the  proceeding  is 
denominated  a  special  verdict,  that  the  party  by  virtue  of  it  is, 
.  authorized  to  invoke  the  aid  of  a  revisory  tribunal,  as  it  is  be- 
cause it  has  the  effect  to  incorporate  the  facts  of  the  case  into 
the  record,  which  otherwise  would  have  rested  in  parol,  tod 
therefore  could  not  have  been  reached  on  a  writ  of  error;  and 
the  same  remark  applies  to  a  bill  of  exceptions,  which  is  a  still 
more  comprehensive  method  of  enlarging  the  record  by  incor- 
porating into  it  not  only  the  facts  of  the  case,  but  the  rulings 
of  the  court  in  admitting  and  rejecting  evidence,  and  the  in- 
structions given  to  the  jury;  and  after  it  is  signed,  sealed,  and 
filed  in  Jie  case,  it  becomes  a  part  of  the  record,  and  the  mat- 
ters therein  set  forth  can  no  more  be  disputed  than  those  con- 
tained in  any  other  part  of  the  same  record,  and  are  alike  sub- 
ject to  revision  in  a  court  of -error.  It  is  a  mistake,  however, 
to  suppose  that  in  such  cases  the  writ  of  error  operates  only 
on  the  bill  of  exceptions.  Such  fe  never  the  fact,  unless  the 
whole  record  is  set  forth  in  the  bill  of  exceptions;  as  the  ope- 
ration of  the  writ  of  error  addresses  itself  to  the  record  as  an 
entirety,  and  not  to  any  separate  portion  of  it  as  distinct  from 
the  residue;  and  when  the  cause  is  removed  into  the  appellate 
court,  any  error  apparent  in  any  part  of  the  record  is  within 
the  revisory  power  of  such  tribunal.  The  rule  is,  that  when- 
ever the  error  is  apparent  on  the  record,  it  is  open  to  revision, 
whether  it  be  made  to  appear  by  bill  of  exceptions,  or  in  any 
other  manner.  fBennet  v.  Butterworth,  11  How.,  669 ;  Slacup 
i'.  Pomeroy,  6  branch,  221;  Garland  t?..Davis>  4  How.,  181; 
Cohen  0.  Virginia,  6  Wheat.,  410.) 

When  a  party  is  dissatisfied  wjith  the  decision  of  his  cause 
in  an  inferior  court,  and  intends  to  seek  a  revision  of  the  law 
applied  to  the  case  in  a  superior  jurisdiction,  he  must  take 
care  to  raise  the  questions  of  law  to  be  revised,  and  put  the 
facts  on  the  record  for  the  information'of  the  appellate  tribu- 
nal ;  and  if  he  omits  to  do  so  in  any  of  the  methods  known  to 
the  practice  of  such  courts,  he  must  be  content  to  abide  the 
consequences  of  his  own  neglect;  Evidence,  whether  written 
or -oral,  and  whether  given  to  the  court  or  to  the  jury,  does  not 
become  a  part  of  the  record,  unless  made  so  bv  some  regular 
proceeding  at  the  time  of  the  trial  and  before  the  rendition  of 
the  judgment  "VJThateysr  the  error  may  be,  and  in  whatever 
stage  of  the  cause  it  may  hate  occurred,  it  must  appear  in  the 
record,  else  it  cannot  be  revised  in  a  court  of  error  exercising 
jurisdiction  according  to  the  course  of  the  common  law.  A  bill 
vol.  xx.  28 
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of  exceptions  undoubtedly  is  the  safest  method,  as  it  is  the 
most  comprehensive  one  in  its  operation;  and  where  the  facte 
are  disputed,  and  cannot  be  arranged  except  from  evidence  ad- 
mitted under  the  ruling  of  the  court  as  to  its  admissibility, 
oftentimes  it  becomes  the  only  effectual  mode  by  which  all  the 
rights  of  the  complaining  party  can  be  preserved.  On  the 
other  hand,  where  there  is  no  dispute  in  regard  to  the  facts, 
and  consequently  no  necessity  for  any  ruling  of  the  court  in 
admitting  or  rejecting  evidence,  the  same  purpose  may  be 
safely  accomplished  by  a  special  verdict,  or,  according  to  the 
rule  established  in  this  court,  by  an  agreed  statement  of  facts. 
(United  States  v.  Ellason,  16  Pet,  291;  Stimpson  v.  Railroad 
Company,  10  How.,  829;  Graham  v.  Bayne,  18  How.,  60.) 
Where  the  facts  are  without  dispute,  and  agreed  between  the 
parties,  a  statement  of  the  same  may  be  drawn  up  and  entered 
on  the  record,  and  submitted  directly  to  the  court,  for  its  de- 
cision, without  the  intervention  of  a  jury ;  or  a  general  verdict 
may  be  taken,  subject  to  the  opinion  of  the  court  upon  the  facts 
so  agreed ;  and  in  either  case,  the  aggrieved  party  may  bring 
error  after  final  judgment,  and  have  the  questions  of  law,  ari- 
sing upon  the  facts  thus  spread  upon  the  record,  re-examined, 
as  in  the  case  of  a  special  verdict.  (Faw  v.  Bordeau,  8  CranM 
174;  Brent  v.  Chapman,  5  Cran.,  858.) 

It  should  be  observed,  however,  that  the  rulings  previously 
made  by  the  court,  in  admitting  or  rejecting  evidence  during 
the  progress  of  the  trial,  are  no  more  revisable  on  a  special 
case,  as  it  is  called,  when  the  verdict  is  taken  subject  to  the 
opinion  of  the  court  on  an  agreed  state  of  facte,  than  where 
the  agreed  statement  is  submitted  directly  to  the  court,  without 
the  intervention  of  the  jury;  and  for  the  obvious  reason  that, 
in  the  one  case  as  much  as  in  the  other,  the  foundation  laid 
for  the  action  of  the  revisory  tribunal  is  based  upon  the  con- 
sent of  the  parties  to  the  suit,  and  consequently  the  action  of 
the  appellate  court  must  be  confined  to  the  facte  as  they 
were  agreed,  and  as  they  appear  in  the  record  of  the  case. 
(Arthurs  v.  Hart,  17  How.,  6;  Bixler  v.  Kunkle,  17  S.  andR., 
810.)  ,  At  one  time  an  attempt  was  made  to  introduce  a  differ- 
ent practice  into  this  court;  but  it  was  distinctly  disclaimed, 
and  has  never  been  sanctioned  in  writs  of  error  to  any  of  the 
Circuit  Courts  in  States  where  the  proceedings  are  according 
to  the  course  of  the  common  law.  (Bhankland  v.  The  Corpo- 
ration of  Washington,  5  Pet,  890.) 

In  that  case,  it  was  agreed  by  the  parties  that  the  question 
of  the  admissibility,  competency,  and  sufficiency  of  the  evi- 
dence to  maintain  the  action,  should  be  submitted  to  the  court, 
and  that,  in  considering  the  evidence,  the  court  should  draw 
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from  it,  so  far  as  it  was  admissible  and  competent,  every  in* 
ference  of  fact  and  law  which  it  would  have  been  competent 
for  a  jury  to  have  drawn  from  it;  and  that  agreement  was  ap- 
pended to  an  agreed  statement  of  facts,  on  which  the  case  was 
submitted  to  the  determination  of  the  Circuit  Court  in  this 
District.  Subsequently,  it  was  brought  into  this  court  on  a 
writ  of  error  for  revision,  and  was  heard  and  determined  upon 
the  matters  properly  exhibited  in  the  record ;  but  this  court, 
in  giving  judgment,  took  occasion  to  characterize  the  agree- 
ment as  an  unusual  one,  and  denied  that  it  was  competent  for 
Sarties  to  impose  any  such  duties  on  this  court,  and  expressly 
eclared  that  the  case  was  not  to  be  drawn  into  precedent. 
"Whenever  the  parties  to  a  pending  suit  desire  to  place  the  facts 
of  the  case  upon  the  record,  so  as  to  secure  the  right  to  have 
the  law  arising  on  the  facts  revised  on  a  writ  of  error,  they 
must  adopt  some  one  of  the  methods  already  suggested  to  ef- 
fectuate that  purpose,  as  there  are  no  other  effectual  methods 
T>y  which  it  can  be  accomplished. 

Other  modes  are  known  to  the  practice  of  this  court,  by 
which  the  evidence  produced  against  a  party  may  in  certain 
cases  be  put  on  the  record  either  in  whole  or  in  part,  according 
to  the  circumstances,  so  as  to  secure  the  right  to  have  the 
questions  of  law  arising  upon  it  revised  on  a  writ  of  erpr;  but 
every  proceeding  of  that  kind  is  either  so  limited  in  its  appli- 
cation or  so  tiea  up  by  conditions,  that  they  are  seldom  of 
much  practical  importance,  and  are  only  referred  to  on  the 
present  occasion  to  confirm  the  proposition  already  advanced, 
that  no  ancillary  step  in  the  cause  is  of  any  avail  to  a  party  as 
laying  the  foundation  to  support  a  writ  of  error,  any  farther 
than  it  has  the  effect  to  place  on  the  record  what  otherwise 
would  rest  in  parol.  Formerly  it  was  considered  that  a  party 
might  always  demur  to  the  evidence  produced  against  him,  as 
a  matter  of  right ;  and  while  that  was  so,  a  demurrer  to  evidence 
was  equally  effectual  with  a  bill  of  exceptions  to  the  extent  of 
ite  operation.  (4  Chitt.  Gen.  Prac,  7 ;  2  Inst,  427.)  The  bill 
of  exceptions  was  always  the  more  comprehensive  remedy,  be- 
cause it  extended,  as  it  still  does,  not  only  to  the  facts  in  the 
case,  but  also  to  the  rulings  of  the  court  in  admitting  or  reject- 
ing evidence,  and  to  the  instructions  given  to  the  jury  upon 
its  legal  effect.  A  demurrer  to  the  evidence,  while  its  opera- 
tion m  one  respect  is  nearly  the  same  as  that  of  the  bill  of  ex- 
ceptions,  in  another  is  very  different.  It  extends  only  to  the 
evidence  produced,  as  the  term  imports,  and  has  no  effect  at 
all  upon  the  rulings  of  the  court  by  which  it  was  received; 
and  as  a  necessary  consequence,  where  the  error  of  the  'court 
consists  in  having  admitted  improper  evidence,  the  effect  of  a 
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demurrer  to  it  would  be  to  waive  the  objection  to  the  ruling, 
instead  of  laying  the  foundation  to  correct  the  error.  (Bulke- 
ly  v.  Butler,  2  Barn,  and  Cress.,  434.)  A  demurrer  to  evidence 
is  defined  by  the  best  text  writers  to  be  a  proceeding  by  which 
the  court  in  which  the  action  is  depending  is  called  upon  to 
decide  what  the  law  is  upon  the  facts  shown  in  evidence,  and 
it  is  regarded  in  general  as  analogous  to  a  demurrer  upon  the 
facts  alleged  in  pleading.  When  a  party  wishes  to  withdraw 
from  the  jury  the  application  of  the  law  to  the  facts,  he  may, 
by  consent  of  the  court,  demur  in  law  upon  the  eyidence,  the 
effect  uf  which  is  to  take  from  the  jury  and  refer  to  the  court 
the  application  of  the  law  to  the  facts,  and  thus  the  evidence 
is  made  a  part  of  the  record,  and  is  considered  by  the  court  as 
in  the  case  of  a  special  verdict.  A  mere  description  of  the 
proceeding  is  sufhcient  to  show  that  it  is  the  evidence,  and 
nothing  else,  that  goes  upon  the  record.  Since  it  was  deter- 
mined that  a  demurrer  to  evidence  could  not  be  resorted  to  as 
a  matter  of  right,  it  has  fallen  into  disuse ;  and  as  long  ago  as 
1813,  it  was  regarded  by  this  court  as  an  unusual  proceeding, 
and  one  to  be  allowed  or  denied  by  the  court  in  the  exercise 
of  a  sound  discretion  under  all  the  circumstances  of  the  case. 
(Young  v.  Black,  7  Cran.,  565 ;  United  States  Bank  v.  Smith, 
11  Wheat.,  172;  Fowle  v.  Common  Council  of  Alexandria,  11 
Wheat,  322.) 

Another  method  by  which  certain  evidence  may  be  incor- 
porated into  the  record  at  the  nisi  prius  trial  is  by  oyer,  which 
occurs  where  the  plaintiff  in  his  declaration,  or  the  defendant 
in  his  plea,  finds  it  necessary  to  make  a  profert  of  a  deed,  pro- 
bate, letters  of  administration,  or  other  instrument,  under  seal, 
and  the  other  patty  prays  that  it  may  be  read  to  him,  which 
in'  such  a  case  cannot,  as  a  general  rule,  be  denied  by  the 
court;  and  the  effect  of  the  proceeding,  in  certain  cases,  is  to 
make  the  instrument  a  part  of  the  pleadings,  and,  consequent- 
ly, to  place  it  within  the  operation  of  a  writ  of  error,  which,  in 
every  case  where  the  proceeding  is  according  to  the  course  of 
the  common  law,  brings  up  the  whole  record;  and  in  all  these 
cases,  as  well  as  in  the  one  first  named,  it  is  because  the  evi- 
dence, whatever  it  may  be,  is  made  a  part  of  the  record  by  the 
proceeding,  that  the  questions  of  law  arising  upon  it  become  a 
proper  subject  of  revision  on  the  writ  of  error.  (1  Chitt.  on 
Plead.,  10th  Am.  ed.,  481;  1  Tidd.  Prac.,  3d  Am.  ed.,  586.] 
And  the  same  effect  is  produced  and  the  same  object  is  attained 
when  the  defendant  demurs  to  the  declaration,  or  When  either 
party  demurs  to  a  material  portion  of  the  pleadings  on  which 
the  cause  depends;  and  so  it  must  have  been  understood  by 
this  court  in  Gorman  et  al.  v.  Lenox,  15  Pet.,  115,  where  it 
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was  held,  in  accordance  with  the  principle  here  advanced,  that 
the  action  of  the  Circuit  Court  of  this  District,  in  sustaining  a 
demurrer  to  a  plea  of  performance  in  a  suit  on  a  replevin  bond, 
was  the  subject  of  revision  on  a  writ  of  error;  and  the  rul6 
adopted  in  that  case  was  undoubtedly  correct,  as  the  effect  of 
the  demurrer  was  to  make  the  error  apparent  in  the  record; 
and  when  that  is  so,  it  becomes  the  subject  of  revision  just  as 
much  as  when  it  is  made  to  appear  by  a  bill  of  exceptions  or  a 
special  verdict 

We  have  now  adverted  to  the  several  methods  acknowledged 
by  courts  of  error,  by  which  matters  resting  in  parol  at  the 
trial  in  the  subordinate  tribunal  may  be  put  on  the  record,  so 
as  to  lay  a  proper  foundation  for  a  revision  of  the  legal  ques- 
tions arising  out  of  them  in  the  appellate  court,  and  there  are 
no  others  which  can  be  recognised  in  this  court  in  cases  where 
the  proceedings  are  required  to  be  according  to  the  course  of 
the  common  law.  (Dougherty  v.  Campbell,  1  Blackf.,  24 ;  Cole 
v.  Driskell,  1  Blackf.,  16.) 

A  writ  of  error  is  an  original  writ,  and  lies  only  when  a  party 
is  aggrieved  by  some  error  m  the  foundation,  proceedings,  judg- 
ment, or  execution,  of  a  suit  in  a  court  of  record,  and  is  defined 
to  be  a  commission,  by  which  the  judges  of  one  court  are  au- 
thorized to  examine  a  record  upon  which  a  judgment  was  given 
in  another  court,  and,  on  such  examination,  to  affirm  or  reverse ; 
and  it  was  expressly  held  by  this  court,  in  Cohens  v.  Virginia, 
(6  Whea.,  410,)  that  the  writ  of  error  operated  upon  the  record, 
and  that  its  effect,  under  the  judiciary  act,  was  to  bring  it  into 
this  court,  and  submit  it  to  a  re-examination;  and  it  is  also 
laid  down  by  the  best  writers  on  pleading,  that  nothing  will 
be  error  in  law  that  does  not  appear  on  the  face  of  the  record, 
for  matters  not  so  appearing  are  not  supposed  to  have  entered 
into  the  consideration  of  the  judges.    (Steph.  on  Plea,,  121.) 

The  writ  of  error  in  this  case  was  issued  on  the  eighteenth 
day  of  December,  1854,  and  on  the  twenty-ninth  day  of  Jan* 
uary,  1855,  an  additional  paper  was  filed,  which  in  the  tran- 
script is  denominated  the  "case,"  and  is  the  one  which  fur- 
nished, all  the  materials  for  the  discussion  at  the  bar.  It 
purports  to  contain  all  the  evidence  introduced  at  the  trial  in 
the  court  below,  as  well  that  given  by  the  defendant  as  that 
given  by  the  plaintiffs,  and  certain  offers  of  proof  on  the  part 
of  the  plaintiffs,  which  were  objected  to  by  the  defendant,  and 
excluded  by  the  court  This  mass  of  evidence,  with  the  exhib- 
its, filling  sixty  pages  of  the  transcript,  has  respect,  on  the  one 
side  or  the  other,  to  the  title  and  right  of  possession  to  the 
premises  described  in  the  declaration,  and  comprises  all  the 
evidences  of  title  which  were  before  this  court  on  the  former 
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: occasion;  and,  in  addition  thereto,  certain* admissions  of  the 
parties  and  other  parol  evidence.  It  is  now  drawn  up  in  the 
form  of  a  report  of  the  judge  who  presided  at  the  trial,  and  is 
signed  by  him,  and  is  under  seal;  and,  as  we  understand  the 
endorsement,  is  certified  to  be  correct  by  the  counsel  of  the 
plaintiffs.    The  conclusion  of  the  report  is  as  follows: 

"  A  verdict  was  then,  by  direction  of  the  court,  taken  for 
the  plaintiffs,  for  the  premises  claimed,  subject  to  the  opinion 
of  the  court  upon  the  questions  of  law,  with  liberty  to  either 
party  to  turn  this  case  into  a  special  verdict  or  bi)l  of  excep- 
tions/* 

Whatever  might  have  been  the  right  of  the  parties  under  that 
report,  it  is  too  plain  for  argument,  that  no  one  connected  with 
its  preparation  could  have  regarded  it  either  as  a  special  verdict 
or  a  bill  of  exceptions.  All  that  it  professed  to  do  was  to  give 
either  party  the  liberty  to  turn  the  case  into  one  or  the  other 
of  those  forms  of  proceeding ;  and  it  i6  a  sufficient  answer  to 
any  pretensions  under  the  report  to  say,  that  the  change  has 
not  been  made;  that,  for  some  reason  unknown  to  this  court, 
the  right  to  make  the  change,  if  such  it  was,  has  never  been 
exercised;  and  that  it  is  now  presented  here  in  the  form  in 
which  it  was  prepared  when  it  is  too  late  to  make  the  altera- 
tion. And  we  also  say,  that  this  court  cannot  so  far  depart 
from  the  settled  practice  and  regular  course  of  proceeding  as  to 
give  an  effect  to  the  paper  which  neither  its  contents  nor  terms 
would  warrant;  nor  can  we  attempt  to  do  for  the  plaintiff  in 
error  what  it  was  his  duty  to  have  done  at  the  trial,  and  before 
the  writ  of  error  was  sued  out;  nor  are  we  prepared  to  admit 
that  the  option  given  to  turn  the  case  either  into  a  special  ver- 
dict or  a  bill  of  exceptions  could  have  been  exercised  by  either 
party  under  the  concluding  portion  of  that  report,  without  the 
assent  of  the  judge  who  presided  at  the  trial,  and  irrespective 
of  his  authority.  On  the  contrary,  we  conclude  that,  "  where 
a  case  shall  be  made  with  leave  to  turn  the  same  into  a  special 
verdict  or  bill  of  exceptions,  the  party  shall  not  be  at  liberty  . 
to  do  either,  at  his  election,  but  the  court  may,  if  they  think: 

S  roper,  prescribe  the  one  which  he  shall  adopt."  (Conk.  Trea., 
d  ed.,  p.  444.) 

Nothing  less  than  the  presence  and  assent  of  the  court,  we 
think,  can  give  any  legal  validity  to  a  special  verdiet;  and  in 
respect  to  a  bill  of  exceptions,  it  must  always  be  signed  and 
sealed  by  the  judge,  or  else  it  would  be  a  nullity.  (Phelps  v. 
Mayer,  15  How.,  160.)  A  special  verdict  ought  always  to  be 
settled  under  the  correction  of  the  judge  who  presided  at  the 
trial,  and,  whether  prepared  at  the  time  or  subsequently,  it 
should  be  filed  as  of  the  term  when  the  trial  took  place.  (Tur- 
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ner  v.  Yates,  16  How.,  14;  Sheppard  a.  Wilson,  6  How.,  275.) 
The  necessary  effect  of  the  proceeding,  where  the  verdict  is 
taken  subject  to  the  opinion  of  the  court,  would  be  to  postpone 
the  preparation  of  the  special  verdict  till  after  the  parties  were 
heard,  and  the  opinion  given ;  and  to  that  extent  the  delay  is 
allowable,  though  we  are  by  no  means  prepared  to  admit  that 
it  may  be  done  after  the  cause  has  been  removed  into  this  court. 
The  result  is,  we  have  come  to  the  conclusion,  on  this  branch 
of  the  case,  that  the  paper  in  the  transcript  denominated  the 
"  case  "  must  be  considered  merely  as  a  report  of  the  judge  who 
presided  at  the  trial ;  that  it  is  not  a  part  of  the  record,  and, 
consequently,  must  be  wholly  disregarded  by  this  court,  in  de- 
termining whether  the  judgment  of  the  court  below  ought  to 
be  reversed  or  affirmed.  Having  come  to  that  conclusion,  it 
becomes  unnecessary  to  notice  any  of  the  rulings  of  the  court 
in  admitting  or  excluding  evidence,  as  no  part  of  that  report 
can  be  taken  into  consideration.  The  question  whether  the 
report  of  a  judge  who  tried  the  cause  was  a  part  of  the  record, 
came  up  directly  before  this  court,  in  Ingle  v.  Coolidge,  2  Whea., 
868;  and,  after  a  deliberate  consideration,  the  court  unani- 
mously determined  that  it  did  not.  It  was  a  writ  of  error  to 
the  Supreme  Judicial  Court  of  Massachusetts.  The  record 
showed  that  the  jury  found  a  general  verdict  for  the  original 
plaintiff,  and  the  cause  was  then  continued,  as  the  record  stated, 
ufor  the  opinion  of  the  whole  court  upon  the  law  of  the  case, 
as  reported  by  the  judge  who  tried  the  same,  and  at  a  subse- 
quent term  judgment  was  rendered  for  the  plaintiff  upon  the 
verdict.     When  the  record  was  brought  into  this  court,  the 

Xrt  of  the  judge  was  annexed  to  the  writ  of  error  with  the 
r  proceedings  and  exhibits  in  the  cause,  and  this  court,  in 
speaking  of  the  report,  said:  It  is  not  like  a  special  verdict,  or 
a  statement  of  facts  agreed  of  record,  upon  which  the  court  is 
to  pronounce  its  judgment.  -  The  judgment  was  rendered  upon 
a  general  verdict,  and  the  report  is  mere  matter  in  pais  to  reg- 
ulate the  discretion  of  the  court  as  to  the  propriety  of  granting 
relief,  or  sustaining  a  motion  for  new  trial. 

Other  cases  have  been  decided  by  this  court,  asserting  the 
same  general  principle,  that  nothing  can  be  considered  upon  a 
writ  of  error  except  what  appears  upon  the  record ;  and  one  in 
particular,  which,  in  that  point  of  view,  bears  a  very  close  anal- 
ogy to  the  case  under  consideration.  We  allude  to  the  case  of 
Minor  v.  Tillotson,  (2  How.,  892,)  which  was  a  writ  of  error  to 
the  Circuit  Court  of  the  eastern  district  of  Louisiana,  under 
the  twenty-second  section  of  the  judiciary  act.  A  mass  of  evi- 
dence in  that  case  was  received  from  both  parties,  consisting 
of  concessions  and  grants  under  the  Spanish  Government,  inter- 
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mediate  conveyances,  documents  showing  the  proceedings  in 
regard  to  the  title  under  the  laws  of  the  United  States,  and 
parol  testimony;  and  the  cause  was  submitted  to  the  court 
under  an  agreement  that  those  documents,  proceedings,  and 
parol  testimony,  constituted  all  the  evidence  on  which  the  cause 
was  tried,  and  that  the  agreement  was  "made  for  a  statement 
of  the  facts  in  the  case."  This  court  then  said,  it  seems  to  have 
been  supposed  that  the  agreement  of  the  coutosel  that  the  evi- 
dence in  the  cause  should  be  considered  as  a  statement  of  facts, 
was  a  sufficient  ground  for  a  writ  of  error  on  whicji  a  revision 
of  the  legal  questions  might  be  made,  and  intimated,  very 
strongly,  that  if  it  were  so,  it  would  be  to  require  the  court  to 
try  the  cause  on  its  merits,  and  emphatically  declared,  "this  is 
never  done  on  a  writ  of  error,  which  issues  according  to  the 
course  of  the  common  law."  And  so  also  it  was  held  in  Le- 
land  et  al.  v.  Wilkinson,  (6  Pet,  317,)  that  the  private  laws 
of  a  State,  and  special  proceedings  of  the  Legislature  of  a 
State,  in  regard  to  the  sale  of  the  estate  of  a  deceased  person 
for  his  debts,  could  not  be  considered,  unless  they  were  found 
in  the  record;  and  in  Williams  v.  Norris,  (12  Whea.,  117,)  it 
wae  determined  that  neither  depositions  nor  exhibits,  of  any 
description,  constitute  "any  part  of  the  record  on  which  the 
judgment  of  an  appellate  court  is  to  be  exercised,  unless  made 
a  part  of  it  by  a  bill  of  exceptions,  or  in  some  other  manner 
recognised  by  law.".  These  cases,  we  think,  have  a  strong 
tendency  to  support  the  proposition,  that  the  paper,  in  the 
transcript  denominated  the  "ease,"  cannot  be  regarded  as  a 
part  of  the  record ;  and  if  not,  then  it  is  clear  that  it  cannot  be 
considered  on  the  present  occasion,  irrespective  of  the  fact  that 
it  wae  not  filed  till  more  than  a  year  after  the  writ  of  error 
issued,  which  of  itself  is  decisive  of  the  point  that  it  cannot 
be  considered.    (Williams  v.  Norris,  12  Whea.,  p.  120.) 

It  is.  certain,  therefore,  that  there  is  no  error  in  the  record; 
and  the  only  remaining  question  is,  what  disposition  ought 
to  be  made  of  the  cause,  under  the  circumstances  of  the 
case? 

An  important  distinction  exists  in  respect  to  writs  of  error 
issued  under  the  twenty-second  section  of  the  judiciary  act, 
from  those  issued  under  the  twenty-fifth  section  of  the  same 
act,  which  it  becomes  necessary,  fb  notice  in  this  connection, 
in  order  to  maintain  a  writ  of  error  to  this  court  from  a  State 
court  within  the  twenty-fifth  section  of  that  act,  it  must  appear 
on  the  face  of  the  record  that  some  one,  at  least,  of  the  ques- 
tions stated  in  that  section  did  arise  in  the  State  court,  and 
that  the  question  was  decided  in  the  State  court,  as  required  in 
the  section;  and  if  it  does  not  so  appear  in  the  record,  then 
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this  court  has  no  jurisdiction  of  the  case,  and  in  that  event  the 
writ  of  error  must  be  dismissed,  as  this  court,  under  those  cir- 
cumstances, has  no  power  either  to  reverse  or  affirm  the  judg- 
ment brought  up  for  revision;  and  such  was  the  state  of  the 
record  in  Inglee  v.  Coolidge,  and  accordingly  the  writ  of  error 
was  dismissed.  The  writ  of  error,  however,  in  this  case  issued 
under  the  twenty-second  section  of  the  Judiciary  act,  in  respect 
to  which  a  different  rule  prevails,  as  will  be  seen  by  attending 
to  the  language  of  the  act.  That  section  provides,  in  effect, 
that  final  judgments  in  a  Circuit  Court  brought  there  by  origi- 
nal process  may  be  re-examined,  and  reversed  or  affirmed,  in 
this  court,  upon  a  writ  of  error;  and  where  the  cause  is  brought 
into  this  court  upon  a  writ  of  error  issued  under  that  section, 
and  all  the  proceedings  are  regular,  and  no  question  is  pre- 
sented in  the  record  for  revision,  it  follows,  by  the  express 
words  of  the  section,  that  the  judgment  of  the  court  must  be 
affirmed.  Beyond  question,  the  tecord  in  this  case  exhibits 
every  fact  required  by  the  section  to  give  this  court  jurisdic- 
tion of  the  cause,  and  in  strict  compliance  with  the  terms  of 
the  act.  The  action  was  originally  brought  in  the  Circuit 
Court  for  the  southern  district  of  New  York,  and  the  record 
shows  a  sufficient  declaration  duly  filed  in  court — a  proper 
and  valid  issue  between  the  parties — a  perfect  finding  by  the 
jury  upon  the  issue  joined,  and  a  regular  judgment  on  the 
verdict,  which  was  final,  unless  reversed;  and  certainly  these 
are  all  the  requisites  of  a  record,  according  to  the  requirements 
of  the  twenty-second  section  of  the  judiciary  act,  to  entitle  a 
party  to  retain  the  judgment  which  has  been  given  in  his 
favor.  (Minor  et  al.  v.  Tillotson!,  1  How.,  287 ;  Stevens  v. 
Gladding,  19  How.,  64;  Lathrop  v.  Judson,  19  How.,  66.) 
It  is  only  when  the  special  verdict  is  ambiguous  or  imperfect^ 
or  when  it  finds  only  the  evidence  of  facts,  and  not  the  facts 
themselves,  or  finds  but  a  part  of  the  facts  in  issue,  and  is 
silent  as  to  others,  that  this  court  can  regard  the  finding  as  a 
mistrial,  and  order  a  venire  de  novo.  (Barnes  v.  Williams,  11 
Wheat.,  415;  Carrington  v.  Pratt,  18  How.,  63;  Prentice  v. 
Zane,  8  How.,  484.) 

When  the  record  exhibits  such  a  state  of  facts,  it  is  then 
competent  for  this  court  to  remand  the  cause  for  a  new  trial, 
in  order  that  the  finding  of  the  jury  may  be  perfected.  The 
record  itself  in  such  a  case  shows  the  imperfection  which 
it  is  the  purpose  of  the  new  trial  to  remedy,  and  it  constitutes 
the  basis  of  the  action  of  the  court  in  giving  the  order  to  send 
the  cause  down  to  a  rehearing.  No  such  imperfection  appears 
on  this  record.  On  the  contrary,  the  record  shows  a  perfect 
finding  of  the  jury,  and,  on  a  careful  inspection  of  the  tran- 
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script,  we  are  unable  to  discover  error  in  any  part  of  the  pro- 
ceedings. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed, 
with  costs. 


J2iJg  Taylor  Brown,  Plaintiff  in  Error,  v.  Leroy  M.  Wiley, 
m  4w      Hugh  R.  Banks,  William  Qt.  Lane,  Henry  Van  Derzeb, 


104.    88 


and  Edward  H.  Lane,  Merchants,  trading  under  the  name 

AND  STYLE  OF  L.  M.  WlLBY  &  Co. 

Where  a  bill  of  exchange  was  drawn  in  proper  form  and  protested  for  non-accept- 
ance, parol  evidence  of  an  understanding  between  the  drawer  and  the  party  in 
whose  favor  the  bill  was  drawn,  calculated  to  vary  the  terms  of  the  instrument, 
was  not  admissible* 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  the  district  of  Texas. 

Wiley  &  Co.  were  citizens  of  New  York,  and  Brown  a  citi- 
zen of  Texas. 

The  cause  of  action  was  the  following  bill  of  exchange: 

$2,359.26.  Shreveport,  March  23, 1854. 

On  or  before  the  1st  of  May  next,  1855,  please  pay  to  order 
L.  M.  Wiley  &  Co.  twenty-three  hundred  and  fifty-nine  and 
twenty-six  one  hundredths  dollars,  for  value  received,  and 
charge  same  to  my  account,  without  further  advice. 

Taylor  Brown. 
Messrs.  Campbell  $  Strong,  merchants,  New  Orleans. 

By  W.  L.  McMurray. 

This  draft  was  presented  and  protested  for  non-acceptance 
on  the  10th  of  June,  1854,  more  than  ten  months  before  the 
time  when  it  was  payable;  and  it  appeared  from  the  record 
that  the  suit  was  instituted  against  the  drawer  in  February, 
1855,  nearly  three  months  before  the  maturity  of  the  bill. 

The  petition,  as  amended,  contained  the  usual  averments  of 
the  drawing  of  the  draft,  its  presentation  for  acceptance,  pro- 
test, and  notice  of  dishonor. 

The  defence  was,  that  there  were  two  bills  of  similar  char* 
acter,  except  that  one  was  payable  in  May,  1854,  and  the  other 
in  May,  1855 ;  and  that  it  was  agreed  by  the  parties  that  the 
second  should  not  be  presented  for  acceptance  until  the  first 
was  taken  up.  These  pleas  were,  on  motion  of  the  plaintiffs' 
counsel,  stricken  out. 

The  cause  then  came  on  for  trial,  and  the  defendant  offered 
evidence  to  prove  these  facts,  the  result  of  which  is  stated  in 
the  following  extract  from  the  bill  of  exceptions: 
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"The  defendant's  counsel  then  offered  to  prove,  that  at  the 
time  the  draft  was  delivered,  it  was  expressly  stipulated  and 
agreed,  by  and  between  "W.  L.  McMurray,  the  agent  of  the  de- 
fendant, and  Charles  Keith,  the  agent  of  the  plaintiffs,  that 
the  said  draft  should  not  be  presented  for  acceptance  until  the 
defendant  should  provide  for  the  payment  of  a  previous  draft, 
drawn  by  the  same  party,  in  favor  of  the  same  parties,  upon 
the  same  drawees,  falling  due  in  April,  1854,  according  to  an 
understanding  had  with  the  drawees ;  and  that  said  draft  would 
not  have  been  delivered  to  plaintiffs'  agent,  if  he  had  not  have 
agreed  to  hold  it  up.  This  was  objected  to  by  plaintiffs'  coun- 
sel, and  the  objection  sustained;  to  which  ruling  and  decision 
of  the  court  the  defendant  excepts." 

The  jury  found  a  verdict  for  the  plaintiffs,  and  the  defendant 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Reverdy  Johnson  (upon  which  side 
there  was  also  a  brief  by  Mr.  Hughes)  for  the  plaintiff  in  error, 
and  by  Mr.  Larocque  for  the  defendants. 

The  following  notice  of  the  points  made  by  the  counsel  for 
the  plaintiff  in  error  is  taken  from  the  brief  of  Mr.  Hughes: 

Is  the  defence  set  forth,  if  true,  a  good  bar  of  the  cause  of 
action  of  the  plaintiffs  below  ? 

In  regard  to  this,  we  think  there  can  be  no  difficulty.  The 
draft  is  dated  at  Shreveport,  and  the  plaintiffs  below  in  their 
petition  state  that  the  draft  was  drawn  "at  Shreveport,  in  the 
State  of  Louisiana,"  upon  "Messrs.  Campbell  &  Strong,  at  the 
city  of  New  Orleans,  in  the  State  of  Louisiana."  The  draft 
then  was  a  Louisiana  contract,  and  subject  to  the  law  of  that 
State  in  regard  to  its  validity,  force,  and  effect.  (Lynch  v. 
Postlethwaite,  7  Martin  R.,  213.) 

It  is  admitted  that  the  general  rule  of  the  common  law  is, 
that  it  is  not  competent  by  parol  evidence  to  alter,  vary,  or 
change  a  written  instrument  in  its  essential  terms;  and  this  is 
believed  also  to  be  the  rule  of  the  Louisiana  law.  But  this 
general  rule  has  no  application  to  the  agreement  set  forth  in 
the  answer  of  the  defendant  in  the  court^  below.  That  agree- 
ment did  not  in  any  sense  propose  to  alter,  vary,  or  change 
the  written  agreement  between  the  parties.  As  already  inti- 
mated, though  the  money  mentioned  in  the  draft  was  not  due 
for  a  year  after  date,  without  some  limitation  of  or  restriction 
upon  the  rule  of  the  law  merchant,  if  presented  for  acceptance, 
and  acceptance  refused,  payment  might  be  enforced  by  suit, 
on  the  cause  of  action  furnished  by  the  refusal  to  accept,  with- 
out regard  to  the  time  of  payment  stipulated  in  the  draft.    To 
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prevent  this  was  the  object  of  the  agreement  attempted  to  be  set 
up  by  the  amended  answer.  That  agreement  contains  nothing 
wnich  is  in  conflict  with  the  terms  of  the  draft  sued  on,  or,  in 
any  sense,  attempts  to  alter,  vary,  or  change  the  same  in  an 
essential  part.  It  does,  however,  restrain  the  holder  in  raising 
a  cause  of  action  by  an  act  to  be  done  by  him ;  which  was  an 
act  that  he  might  or  might  not,  at  his  election,  perform,  and 
which,  of  course,  it  was  competent  for  him,  upon  sufficient 
consideration,  to  agree  not  to  do,  and  such  agreement  would 
be  collateral  only  to  the  draft. 

In  a  case  in  Louisiana,  it  was  offered  to  prove  that  the  de- 
fendant's endorsement  on  the  note  sued  on  was  merely  as  secu- 
rity, and  that  the  same  was  to  be  paid  out  of  collections  to  be 
made  of  claims  due  to  the  drawers.  The  court  said :  "  We  have 
repeatedly  held  that  the  article  of  our  code  which  provides  that 
parol  evidence  shall  not  be  received  beyond  or  against  the  con- 
tents of  a  written  act,  is  inapplicable  to  a  case  of  this  kind. 
The  evidence  offered  was  neither  to  contradict  nor  explain  a 
written  instrument,  but  to  prove  a  collateral  fact  in  relation 
to  it."    (Dwight  v.  Linton,  3  Rob.  La.  R.,  57.) 

And  here,  the  fact  was  clearly  collateral,  for  the  effect  of  the 
agreement  was  a  waiver  of  the  right  by  the  payees  to  demand 
an  acceptance,  and  of  the  cdnsequent  right  to  enforce  payment 
by  reason  of  non-acceptance,  until  it  had  been  ascertained 
whether  a  certain  act  had  been  performed;  but  there  was  no 
agreement  by  whioh  the  right  to  sue  or  recover  was  denied, 
after  the  expiration  of  twelve  months,  the  time  the  draft  had 
to  run  to  maturity. 

Again :  the  same  court  have  said  that  parol  evidence  is  ad- 
missible, to  prove  an  agreement  between  parties,  that  a  bill  of 
exchange,  which  had  been  drawn  by  one  of  them  in  favor  of 
the  other,  should  not  be  negotiated.  (Robertson  v.  Nott,  2 
Martin,  N.  S.,  122.) 

In  that  case,  there  was  nothing  to  alter,  vary,  or  change  a 
written  instrument,  but  an  agreement  to  waive  a  right  conferred 
by  law,  by  reason  of  the  nature  of  the  instrument,  within  the 
reason  of  which  this  case  is  clearly  embraced ;  for  this,  like  that 
case,  asks  for  the  admission  of  evidence  to  prove  a  collateral 
fact,  which,  so  far  from  contradicting,  or  altering,  or  changing 
a  written  instrument,  proves  an  agreement  cotemporaneously 
with  it,  which  leaves  tne  written  agreement  intact,  but  limits 
the  right  which  the  law  gives,  by  virtue  of  the  draft,  of  present- 
ment for  acceptance  at  an  indefinite  period  before  the  maturity 
of  the  same. 

It  cannot  be  said  that  no  injury  is  done  to  the  plaintiff  in 
error,  and  that  he  has  no  right  to  complain  by  reason  of  the 
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violation  of  the  agreement  attempted  to  be  set  up,  in  present- 
ing the  draft  for  acceptance  before  it  had  been  ascertained 
whether  the  other  draft  had  been  provided  for,  and  suing,  as 
upon  a  cause  of  action,  for  its  dishonor  by  non-acceptance. 

The  draft  sued  on,  by  its  terms,  was  due  on  the  23d  day  of 
March,  1855,  and  was  presented  for  non-acceptance,  and  pro- 
tested on  the  10th  day  of  June,  1854;  and  the  other  draft  was 
provided  for  in  July,  1854,  and  the  suit  was  commenced  on  the 
9th  day  of  February,  1855,  one  month  and  fourteen  days  be- 
fore the  draft  sued  on  became  due  according  to  its  terms,  and 
without  any  application  for  acceptance,  on  or  after  the  time 
when  the  first  draft  was  provided  for.  From  this  statement, 
we  think  sufficient  cause  of  jcomplaint  arises.  A  debt  for  a 
large  amount  is  created,  and  is  to  be  provided  for  by  payment 
by  the  defendant  to  the  plaintiff  below;  two  drafts  are  drawn 
by  the  defendants  upon  their  correspondents  in  New  Orleans 
in  favor  of  the  plaintiff  below,  one  having  but  a  short  time  to 
run  to  maturity,  and  the  other  at  twelve  months  after  date; 
and  at  the  time,  it  is  agreed  by  the  parties  that  the  latter  draft  is 
not  to  be  presented  for  acceptance  until  the  former  is  provided 
for  by  the  drawer,  and  this  agreement  is  made  in  consideration 
of  the  drawing  of  the  drafts,  and  concurrent  therewith.  The 
short  draft  is  provided  for  before  the  other-becomes  due;  and 
before  the  maturity  of  the  same,  an  action  is  commenced  upon 
a  cause  of  action,  by  virtue  of  a  protest  made  in  violation  of 
the  agreement  on  the  subject.  It  would  be  strange,  indeed,  if 
no  complaint  could  be  made  under  such  circumstances.  We 
think  it  enough  that  contracts  are  performed,  or  their  perform- 
ance enforced  by  suit  at  the  time,  or  after  they  become  due. 

Again:  it  may  be  attempted  to  be  maintained  that  the  draft, 
the  providing  or  non-providing  for  which  was  to  fix  and  deter- 
mine the  time  for  the  presentment  for  acceptance  of  the  draft 
sued  on,  being  due  by  its  terms  in  May,  1854,  and  being  then, 
and  continuing  up  to  the  time  of  the  protest  of  the  draft  sued 
on  unprovided  for,  the  time  had  arrived  at.  which  to  present 
the  same  for  acceptance. 

But  this  was  not  the  agreement;  no  time  wad  specified  in 
which  the  short  draft  was  to  be  provided  for.  We  must  pre- 
sume, from  the  terms  used,  that  this  draft  had  been  accepted 
by  the  drawers,  and  that  it  was  pud  at  maturity;  and  were  the 
fact  not  so,  something  further  would  have  been  heard  of  it 
Whether  it  was  provided  for  in  time,  so  that  the  drawers  and 
acceptors  might  not  be  compelled  to  pay  without  funds  in  the 
hand  of  the  drawer,  was  a  matter  with  which  the  payees  had 
nothing  to  do;  they  had  no  right  to  complain,  if  the  draft  ac- 
oepted  was  paid  at  maturity.   The  provision  for  the  bill,  when 
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due,  was  a  question  between  the  drawer  and  his  correspondent 
who  had  accepted.  All  that  the  payees  in  regard  to  the  draft 
sued  on  had  to  do,  was  to  Bee  that  in  due  time  that  was  done 
which  gave  him  a  right  of  presentation  for  acceptance  on  the 
draft  sued  on ;  and,  the  act  having  been  performed,  then  to  pre- 
sent his  draft  for  acceptance,  and  upon  refusal,  to  take  such 
steps  as  would  charge  the  drawer,  or  waiting  its  maturity,  to 
present  for  payment,  and  upon  refusal,  in  like  manner  to  charge 
the  drawer  by  reason  of  its  non-payment.  It  would  be  a  strange 
rule,  indeed,  if  the  plaintiffs  below,  having  had  the  full  benefit 
of  the  agreement  attempted  to  be  set  up  in  the  acceptance  and 
payment  of  the  first  draft,  should,  in  violation  of  the  other  part 
of  said  agreement,  be  permitted  to  maintain  a  suit,  without 
demanding  refusal  of  acceptance  after  said  first  draft  was  pro- 
vided for,  and  before  the  maturity,  by  its  terms,  of  the  draft 
sued  on ;  and  against  this  wrong  the  plaintiff  in  error  thinks 
he  is  justified  iu  asking  the  protection  of  the  court 

Upon  the  particitJar  point  under  consideration,  Mr.  Larocque 
said: 

The  proof  offered  by  the  defendant  on  the  trial  was  incom- 
petent and  inadmissible.  It  was  to  prove  a  parol  agreement, 
made  at  the  time  of  drawing  the  draft,  and  not  embodied  in  it, 
inconsistent  with  its  terms  and  legal  effect.  This  would  be 
contrary  to  the  well-settled  rule  of  law  on  the  subject.  (Bank 
of  the  u  nited  States  v.  Dunn,  6  Pet.,  51 ;  Bank  of  Metropolis 
v.  Jones,  8  Pet.,  12 ;  Rockmore  v.  Davenport,  14  Texas  R.,  602 ; 
Creery  v.  Holly,  14  "Wend.,  80,  per  Nelson,  J. ;  Thompson  r. 
Ketchum,  8  Johns.,  189.) 

It  is  the  lex  fori  which  governs  in  this  case  as  to  the  admis- 
sibility of  the  defence  offered  by  plea,  or  of  evidence  to  sup- 
port it.  The  effort  is  not  to  show  that  by  the  law  of  Louisiana 
the  legal  import  of  the  bill  in  question  is  different  from  the 
signification  attached  to  it  by  the  general  commercial  law,  but 
that  an  agreement  by  parol,  contrary  to  that  legal  import,  was 
made  at  the  same  time.  (Story's  Conflict  of  Laws,  sees.  634, 
634  a,  685,  and  cases  cited  in  notes,  particularly  Yates  v.  Thomp- 
son, 3  Clark  and  Finnell,  577,  580,  by  Lord  Brougham.) 

2.  The  cases  cited  from  Louisiana,  of  Dwight  v.  Linton,  3 
Rob.  R.,  57,  and  Robertson  v.  Nott,  2  Mart.,  N.  S.,  122,  can- 
not, with  great  respect  to  the  court  which  decided  them,  be 
sustained. 

8.  The  agreement  set  up  in  this  case  would  be  void  for  re- 

Sugnance  and  uncertainty.    The  other  draft  actually  matured 
lay  16.  1854,  before  thg  presentment  of  the  one  in  suit,  which 
i  on  the  10th  of  June,  1854 ;  and  the  theory  of  the  attempted 
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defence  necessarily  is,  that  if  the  defendant  had  never  chosen 
to  reimburse  the  drawees  the  amount  of  the  previous  draft,  if 
they  had  paid  it  without  funds,  or  never  to  provide  them  with 
funds  to  pay  it,  the  bill  in  suit  never  could  be  presented,  or  pay- 
ment demanded. 

1.  That  the  cases  of  Dwight  v.  Linton,  8  Rob.  La.  R.,  57, 
and  Robertson  v.  Hott,  2  Martin,  N.  S.,  122,  have  not  since 
been  followed,  even  in  Louisiana,  but  substantially,  though 
tacitly,  overruled.  (Police  Jury  v.  Haw,  2  La.  R.,  42;  Robe- 
chot  v.  Folse,  11  ib.,  133;  Arnous  i?.  Davern,  18  ib.,  42;  Bar- 
thete  v.  Estebene,  5  La.  Ann.  R.,  315;  Gosserband  v.  Lacour, 
8  ib.,  75;  Williams  v.  Flood,  11  ib.,  113.) 

2.  That  it  is  the  lex  fori,  and  not  the  lex  loci  contractus,  which 

Governs  the  question,  according  to  the  decisions  in  Louisiana 
erself.    (Shewell  v.  Raguet,  17  La.  R.,  457.) 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

Wiley  &  Co.,  plaintiffs  below,  declared  on  a  bill  of  exchange 
drawn  by  Taylor  Brown  on  Messrs.  Campbell  &  Strong,  of 
New  Orleans,  to  order  of  plaintiff,  dated  23d  of  March,  1854, 
and  payable  on  the  1st  of  May,  1855.  It  was  presented  for 
acceptance  on  the  10th  of  June,  1854,  and  was  protested  for 
non-acceptance ;  of  which  the  drawer  had  due  notice. 

It  is  admitted  the  bill  was  given  for  full  value;  but  the  de- 
fendant set  up  by  way  of  special  plea,  and  offered  to  prove 
to  the  jury,  a  parol  agreement  between  him  and  the  plaintiffs, 
that  this  bill  should  not  be  presented  for  acceptance  till  after  a 
certain  other  draft,  payable  in  May,  1854,  was  provided  for,  by 
placing  funds  in  the  hands  of  the  drawees,  who  had  agreed  to 
accept  the  last  bill  after  funds  had  been  received  to  meet  their 
acceptance  of  the  first. 

It  is  the  rejection  of  this  defence  by  the  court  below  that  is 
the  subject  of  exception.  It  presents  the  question,  whether 
parol  evidence  should  have  been  received,  to  vary,  alter,  or  con- 
tradict that  which  appears  on  the  face  of  the.  bill  of  exchange* 

When  the  operation  of  a  contract  is  clearly  settled  by  gen- 
eral principles  of  law,  it  is  taken  to  be  the  true  sense  of  the 
contracting  parties.  This  is  not  only  a  positive  rule  of  the 
common  law,  but  it  is  a  general  principle  in  the  construction 
of  contracts.  Some  precedents  to  the  contrary  may  be  found 
in  some  of  our  States,  originating  in  hard  cases ;  but  they  are 
generally  overruled  by  the  same  tribunals  from  which  they 
emanated,  on  experience  of  the  evil  consequences  flowing  from 
a  relaxation  of  the  rule.  There  is  no  ambiguity  arising  in  this 
case  which  needs  explanation.  By  the  face  of  the  bill,  the 
owner  of  it  had  a  right  to  demand  acceptance  immediately,  and 
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to  protest  it  for  non-acceptance.  The  proof  of  a  parol  contract, 
that  it  should  not  be  presentable  till  a  distant,  uncertain,  or 
undefined  period,  tended  to  alter  and  vary,  in  a  very  material 
degree,  its  operation  and  effect.  (See  Thompson  v.  Ketchum, 
8  John.,  192.) 

Any  number  of  conflicting  cases  on  this  subject  might  be 
cited.  It  will  be  sufficient  to  refer  to  the  decisions  of  this 
court,  those  of  Texas,  where  the  suit  was  brought,  and  of  Lou- 
isiana, where  the  contract  was  made. 

In  the  Bank  of  United  States  v.  Dunn,  (6  Peters,  56,)  this 
court  have  declared  "  that  there  is  no  rule  better  settled  or  more 
salutary  in  its  application  than  that  which  precludes  the  ad- 
mission of  parol  evidence  to  contradict  or  substantially  vary 
the  legal  import  of  a  written  agreement."  The  case^of  Broch- 
more  v.  Davenport,  14  Texas  Rep.,  602,  a  case  precisely  simi- 
lar to  the  present,  adopts  the  same  rule.  The  case  of  Robishat 
v.  Folse,  11  Louisiana,  and  of  Barthet  v.  Estebene,  5  Ann. 
Rep.,  815,  and  several  others,  acknowledge  the  same  doctrine, 
thereby  overruling  some  early  cases  in  Louisiana  which  had 
departed  from  it. 

This  being  the  only  point  urged  by  plaintiff  in  error  as  a 
ground  of  reversal,  the  judgment  of  the  court  below  is  affirmed. 


128    484 
51  f  M6 


aoh  448  Francis  Warner,  Plaintiff  in  Error,  v.  Cephas  H.  Norton, 
^aw      Albert  Jewett,  Benjamin  C.  Busby,  John  0.  Phelps, 
John  J.  Phelps,  Isaac  N.  Phelps,  and'  James  Beman,  De- 
fendants. 

Where  a  sheriff  was  sued  for  taking  goods  under  an  attachment,  which  goods  had 
been  previously  assigned  under  circumstances  which  were  alleged  to  be  fraudu- 
lent, it  was  proper  for  the  court  to  charge  the  jury,  "  that  if  they  believed,  from 
the  evidence,  that  the  sale  was  made  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors,  it  was  invalid  as  against  the  defendant :  and  that  whether  the 
sale  was  or  was  not  fraudulent  was  a  question  of  fact,  to  be  determined  by  the 
jury  under  all  the  circumstances  of  the  case ;  that  if  the  sale  were  secret,  and  no 
means  taken  to  apprise  the  public  of  it,  these  were  facts  which  threw  suspicion 
upon  the  transaction,  but  did  not  make  the  sale  fraudulent  in  law  as  against  the 

•  defendant. 

A  decision  on  a  motion  for  a  new  trial,  being  addressed  to  the  discretion  of  the  court, 
Is  no  ground  for  a  writ  of  error. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  northern  district  of  Illinois. 

It  was  an  action  of  trespass  brought  by  Norton,  Jewett,  & 
Busby,  against  Warner,  for  taking  certain  gooOs  in  a  storehouse 
in  die  village  of  Lasalle.  Warner  justified  the  taking,  as  sheriff 
of  Lasalle  county,  under  certain  writs  of  attachment  against 
one  Haskins,  the  former  owner. 

Digitized  by  VjOOQIC 


DECJJMBEB  TERM,  1857.  449 

Wmrmr  r.  Norton  et  oL 

— — ^^^^—^  I    ■    I      .  —  ■  II-...  —  m 

The  ju*y  found  a  verdict  for  the  plaintiffs,  assessing  the 
damages  at  five  thousand  six  hundred  dollars  and  sixty-four 
cents. 

The  bill  of  exceptions  shows  the  whole  case,  and  it  is  in* 
serted  in.extenso,  because  the  questions  of  law  involved  have 
been  decided  in  different  ways  by  courts  of  justice,  and  ele- 
mentary writers  do  not  agree  about  them. 

Be  it  remembered,  that  on  the  trial  of  this  cause,  plaintiffs 
in  this  action  claimed  title  to  the  goods,  for  the  taking  of  which 
this  suit  was  brought,  by  a  sale  of  the  goods  alleged  to  have 
been  made  by  one  Haskins  to  them,  through  one  Isaac  Ander- 
son, as  their  agent. 

The  proof  of  the  plaintiffs  tended  to  show  that  Beman,  one 
of  the  plaintiffs,  had  a  claim  as  creditor  against  Haskins,  of 
about  91,200,  and  that  the  firm  of  Norton,  Jewett,  &  Busby, 
had  a  similar  claim  of  about  $3,Q00.  That  each  of  these  claims 
had  been  put  in  the  hands  of  one  Anderson,  by  the  owners 
thereof,  respectively,  for  collection,  with  authority  to  settle  or 
arrange  in  any  way.  That  on  the  10th  of  January,  A.  D.  1855, 
the  goods  were  chiefly  in  a  hardware  storeroom,  and  in  the  tin 
shop  attached  thereto,  in  the  village  of  Lasalle ;  and  that,  up 
to  that  time,  Haskins  had  been  carrying  on  the  business  'of  a 
hardware  retailer,  and  of  manufacturing  tinware  in  his  tin 
shop  adjoining;  that  while  he  was  absent,  his  business  was 
conducted  for  him  by  one  Atherton,  as  his  head  clerk,  who 
employed  the  operatives  and  superintended  them,  the  business* 
being  done  in  the  name  of  Haskins;  that  on  the  tenth  of  Jan- 
uary, 1855,  Haskins  sold  his  stock  of  hardware  and  tinware  to 
Beman  and  the  firm  of  Norton,  Jewett,  &  Busby,  through  An- 
derson, as  their  agent  as  aforesaid,  Anderson  cancelling  the 
aforesaid  debts,  and  giving  his  notes  on  time,  to  Haskins,  for 
the  balance  of  the  price  agreed  upon ;  that  thereupon,  by  way 
of  putting  the  purchaser  in  possession,  Haskins,  Anderson, 
ana  Atherton,  being  in  the  storeroom,  Haskins  got  the  key  of 
the  front  door,  and  gave  it  to  Anderson,  and  Anderson  gave 
the  key  and  charge  of  the  store  and  tin  shop  to  Atherton,  wfc* 
up  to  that  time  had  been  carrying  on  the  business  for  Haskins, 
but  then  undertook  to  act  for  Anderson. 

That  Anderson  left  town,  and  about  the  same  time  Haskins 
left  town,  and  neither  of  them  returned  until  after  the  taking 
by  the  defendant,  (Haskins  never  having  returned  to  reside 
there,  and  never  having  since  resided  there,  or  interfered  with 
the  goods  in  any  way  after  the  sale;)  that  Cephas  H.  Norton, 
Albert  Jewett,  and  Beiyamin  Busby,  were  the  ostensible  part- 
ners of  the  firm  of  Norton,  Jewett,  &  Busby;  but  that  Ander- 
vol.  xx.  29 
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son,  in  preparation  for  the  bringing  of  this  suit,  was  informed 
by  the  ostensible  partners  that  there  were  special  partners ; 
tnat  John  C.  Phelps  was  a  special  partner,  and  a  brother  of 
John  C.  Phelps. 

There  was  no  distinct  evidence  in  the  case  to  show  that  John 
J.  Phelps  and  Isaac  N.  Phelps,  or  either  of  them,  were  mem- 
bers of  the  firm  of  Norton,  Jewett,  &  Busby,  or  that  they  ever 
were  in  any  way  interested  in  the  property  taken;  but  the 
witness  stated  he  believed  or  supposed  the  parties  named  in 
the  record  were  the  parties  in  interest,  but  he  did  not  actually 
know  it  of  his  own  knowledge. 

[It  is  but  fair  to  state,  that  while  this  point  was  made  by  the 
defendant,  it  was  not  pressed  or  insisted  on,  and  the  court  thinks 
the  plaintiffs'  counsel  might  so  infer,  and  therefore  might  not 
have  thought  it  necessary  to  furnish  additional  proof.! 

Plaintiffs'  proof  further  tended  to  show  that  defendant  was 
sheriff  of  Lasalle  county,  and  that,  as  such,  he  did,  on  the  ninth 
day  of  February,  A.  D.  1855,  take  and  carry  away  the  said 
hardware  and  tinware.  Defendant  offered  evidence  tending 
to  prove,  that  before  and  at  the  time  of  said  sale,  said  Haskins 
was  in  failing,  and  that  certain  creditors  (by  judgment)  had 
sued  out  writs  of  attachment,  as  set  forth  in  defendant's  special 
pleas,  against  the  goods  of  said  Haskins ;  and  that  said  taking, 
complained  of  in  this  suit,  was  the  levying  of  legal  process 
upon  the  said  property  as  the  property  of  said  Haskins. 

Defendant  further  offered  evidence  tending  to  prove  that  said 
sale  was  made  secretly;  but  several  of  the  plaintiffs'  witnesses 
stated  the  sale  was  not  made  secretly,  but  that  while  the  in- 
voice was  being  made  out,  people  were  coming  in  and  out  of 
the  store,  as  usual;  that  no  steps  were  taken  by  any  one  to 
make  it  known  till  after  said  levy;  that  from  the  time  of  the 
sale,  said  Atherton  continued  to  control  the  goods  and  the 
business  as  before,  and  to  all  appearance  was  doing  so  for 
Haskins,  as  he  had  done  before;  that  he  made  sales  to  custom- 
ers as  formerly,  without  notice  to  any  one  of  the  change  in 
proprietors,  and  in  some  instances  made  out  the  bills  and  re- 
ceipts of  said  sales  to  customers  in  the  name  of  Haskins. 

That  no  change  was  made  in  keeping  the  books;  that  the 
servants  and  operatives  about  the  store  and  tin  shop  continued 
to  work  under  the  direction  of  Atherton,  with  no  knowledge 
of  any  sale,  and  supposing  the  business  was  being  carried  on 
as  formerly,  in  the  name  and  for  the  use  of  Haskins ;  but  it 
did  not  appear  that  any  of  these  things  were  authorized  by  the 
plaintiffs,  or  known  to  them.  And  that  this  condition  and 
course  of  things  continued  until  said  goods  were  seized  by  said 
sheriff  on  the  9th  day  of  February,  1855. 
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After  the  evidence  was  given  to  the  jury,  the  court  charged 
as  follows,  substantially: 

1.  That  the  jury  must  be  satisfied,  from  the  evidence,  that 
the  plaintiffs  named  in  the  declaration  had  a  joint  interest  in 
the  property  sued  for,  or  they  must  find  for  the  defendant. 

2.  That  if  the  jury  believe,  from  the  evidence,  the  sale  was 
made  for  the  purpose  of  hindering,  delaying,  or  defrauding 
creditors,  it  was  invalid  as  against  tne  defendant. 

3.  That  whether  the  sale  was  or  was  not  fraudulent,  was  a 
question  of  fact,  to  be  determined  by  the  jury  under  all  the 
circumstances  of  the  case. 

4.  That  if  the  sale  was  secret,  and  no  means  taken  to  ap- 
prise the  public  of  the  sale,  these  were  facts  which  threw 
suspicion  upon  the  transaction,  but  did  not  make  the  sale 
fraudulent  in  law  as  against  the  defendant. 

5.  That  the  jury  were  to  determine  the  facts  as  to  the  pos- 
session after  the  sale.  If  a  sale  is  made  by  a  party,  and  the 
vendor  remains  in  possession,  it  is  ordinarily  a  badge  of  fraud, 
and  requires  explanation.  But  in  this  case  there  did  not  seem 
to  be  any  evidence  tending  to  show  that  the  vendor  (Haskins) 
was  in  possession  after  the  supposed  sale,  except  that  Atherton 
retained  possession,  and  as  to  his  possession  the  jury  would 
determine.  If  it  was  the  possession  of  the  plaintiffs,  and  not 
of  Haskins,  the  sale  was  not  necessarily  fraudulent. 

6.  The  court  declined  to  charge  the  jury,  that,  as  a  matter 
of  law  under  the  facts  in  evidence,  the  sale  was  fraudulent  as 
to  the  defendant;  but  left  it  to  the  jury  to  decide  whether  the 
sale  was  in  good  faith,  and  for  an  honest  purpose. 

After  verdict,  a  motion  for  a  new  trial  was  overruled.  To 
which  instructions,  as  then  given,  the  defendant's  counsel,  and 
to  each  severally,  then  and  there  excepted,  and  also  to  the. 
overruling  the  motion  for  a  new  trial. 

Exceptions  allowed.  Thomas  Drummond.    [seal.] 

The  case  came  up  upon  this  exception,  and  was  argued  by 
Mr.  Dickey  for  the  plaintiff  in  error,  and  Mr.  Badger  for  the 
defendants,  upon  which  side  there  was  also  a  brief  "by  Mr. 
Badger  and  Mr.  Carlisle. 

Mr.  Dickey  made  the  following  points : 

The  question,  whether  a  sale  of  goods,  unaccompanied  by 
a  change  of  possession,  isjjood  as  against  creditors,  has  been 
a  vexed  question  in  England  and  in  many  of  the  United  States. 
The  weight  of  American  authority  is  thought  to  be  against  the 
validity  of  such  sales.  See  2  Kent's  Com.,  515  to  529,  where 
the  subject  is  fully  discussed. 
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The  decisions  of  the  Federal  courts  are  against  the  validity 
of  such  sales — and  this  is  considered  "  a  settled  principle  in 
Federal  jurisprudence/'  (2  Kent,  521;  Hamilton  v.  Russell, 
1  Cranch,  309.) 

This  sale  was  made  in  Illinois,  and  the  Supreme  Court  of 
that  State  have  adopted  and  adhered  to  what  Chancellor  Kent 
calls  the  more  wise,  sound,  wholesome,  and  true  doctrine,  and 
have  held,  in  Thornton  v.  Davenport,  1  Scam.,  296,  that  where 
possession  of  goods  is  permitted  to  remain  with  the  vendor, 
the  sale  is  fraudulent,  unless  the  retaining  is  consistent  with 
the  deed.  The  same  doctrine  is  recognised  in  Powers  r.  Green, 
14  Illinois,  886 ;  so  that  there  is  no  debate  about  the  law  in 
that  State  on  this  question — the  decision  of  the  Supreme  Court 
of  the  United  States  and  of  the  Supreme  Court  of  that  State 
concurring. 

This  change  ofpossession,  to  be  effective,  must  be  actual,  and 
not  colorable.    (2  Kent  Com.,  525.) 

It  must  be  substantial  and  exclusive.    (2  Kent  Com.,  518.) 

It  must  be  an  apparent,  open,  avowed,  notorious  change  or 
possession.  The  purpose  must  not  only  be  honest,  bnt  appear* 
ances  must  agree  with  the  real  state  of  the  case,  (2  Kent  Com., 
553;  Burrell  on  Assignments,  803.) 

This  change  of  possession  must  also  be  continued.  If  Ather- 
ton  did  agree  to  hold  possession  of  said  goods  and  conduct  said 
business  for  Anderson,  he  did  not  in  fact  do  so;  and  if  he  vio- 
lated his  duty  to  Anderson,  that  is  Anderson's  misfortune. 
Even  if  Atherton  was  acting  for  Anderson  in  good  faith  all  the 
time,  still  Anderson,  by  his  agent,  Atherton,  permitted  the  vis- 
ible possession  to  remain  in  Raskins,  and  the  question  for  the 
jury  ought  to  have  been  not  merely  whether  this  possession  of 
Atherton  was  that  of  Anderson,  and  not  that  of  Haskins,  but 
was  an  apparent,  visible,  open,  avowed,  substantial  change  of 
possession  effected. 

The  court  held  that  an  actual  change  of  possession  was  suffi- 
cient; but  we  insist  that  such  change  ofpossession,  to  be  good 
against  creditors,  must  be  not  only  actual  and  bona  fdey  but 
must  be  apparent,  avowed,  open,  and  not  secret. 

Again :  plaintifls  claimed  Anderson's  title  to  said  goods ;  and 
to  show  title  in  themselves,  proved  that  Anderson  made  the 
purchase  for  James  Beman,  and  for  the  members  of  the  firm 
of  Norton,  Jewett,  &  Busby. 

*  Who  were  the  members  of  this  firm  ?  The  plaintiffs  proved 
on  that  subject  that  Cephas  Norton,  Albert  Jewett,  and  Benj. 
C.  Busby,  ostensibly  constituted  the  firm;  and  that  in  prepa- 
ration for  this  suit,  these  ostensible  partners  told  witness  that 
there  were  special  partners,  and  that  John  C.  Phelps  was  one 
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of  these  special  partners,  and  a  brother  of  said  John  C.  was 
another  special  partner. 

There  was  no  direct  evidenoe  that  John  L.  Phelps  or  Isaac 
ST.  Phelps  were  members  of  the  firm — all  that  was  shown  on 
that  subject  was,  that  witness  had  no  personal  knowledge,  bat 
supposed  the  parties  to  the  record  were  the  parties  in  interest. 

This  constitutes  no  evidence  at  all  that  John  L.  Phelps  or 
Isaac  N.  Phelps  had  any  interest  in  the  property.  It  was  essen- 
tial, to  maintain  the  action,  for  plaintiffs  to  show  that  they  all 
jointly  owned  the  property  in  question.  This  point  was  dis- 
tinctly made,  and  yet  the  court  submitted  the  question  to  the 
jury.     This  was  error. 

Whether  there  is  any  evidence  on  a  point,  is  a  question  of 
law  for  the  court.  Whether  the  evidence  is  sufficient  to  con- 
vince or  satisfv,  is  a  question  for  the  jury.  (1st  Greenleaf  Ev., 
p.  63,  sec.  49.) 

The  court  certifies,  that  although  this  point  was  made,  it  was 
not  pressed.  We  reply,  that  it  was  not  waived ;  and  when  such 
a  point  is  distinctly  made  and  overruled,  courtesy  requires  that 
it  should  not  be  pressed.    It  is  sufficient  that  it  was  not  waived. 

The  counsel  for  the  defendants  in  error  made  the  following 
points: 

The  first  instruction  to  the  jury  was,  that  they  must  be  sat- 
isfied that  the  plaintiffs  named  in  the  declaration  had  a  joint 
interest  in  the  goods,  or  they  should  find  for  the  defendant. 

This  instruction  in  form  is  unexceptionable,  and,  if  there 
was  any  evidence  of  such  ownership,  was  properly  given  to  the' 
jury.  The  plaintiff  in  error,  as  shown  by  the  record,  (p.  19,) 
objected  to  the  admissibility  of  evidence  offered  for  that  pur- 
pose, but  did  not  insist  upon  his  objection. 

Therefore,  he  cannot  raise  the  objection  here;  but,  on  the 
contrary,  it  must  be  held  waived;  for,  in  the  case  of  Walton  v. 
United  States,  already  cited,  the  court  say :  "  It  is  true  that  the 
bill  of  exceptions  states  that  the  evidence  was  objected  to  at 
the  trial;  but  it  is  not  said  that  any  exception  was  then  taken 
to  the  decision  of  the  court;  so  that,  in  fact,  it  might  be  true 
that  the  objection  was  made,  and  yet  not  insisted  on  by  way  of 
exception." 

In  our  case,  the  record  shows  that  the  objection  was  not  in- 
sisted on. 

Again:  in  the  case  of  Phelps  v.  Mayer,  already  cited,  the 
court  say,  in  substance,  that  objections  to  evidence  must  be 
insisted  on  by  way  of  exception,  for,  if  this  is  done,  the  oppo- 
site party  may  then  supply  the  defect  (See,  also,  Hinds's  Les- 
see *.  Longworth,  11  #heaton,  199.)        -  Djgitized  by  Google 
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Therefore,  the  objection  to  the  evidence  being  waived,  by 
not  being  insisted  npon  by  way  of  exception,  no  objection  can 
now  be  made,  and  therefore  there  was  evidence  to  be  left  to 
the  jury  on  the  point  of  ownership 

But,  if  there  was  not,  that  question  cannot  be  raised  upon 
an  instruction  formally  right,  but  mnst  have  been  specially 

£  resented  in  the  court  below ;  for,  in  Garrard  v.  Reynolds's 
lessee,  4  Howard,  123,  it  was  held,  that  whether  there  was 
evidence  to  be  left  to  a  jury,  was  a  question  which  could  not  be 
considered  by  this  court,  unless  the  opinion  of  the  court  below 
had  been  asked  thereon,  and  an  exception  regularly  taken. 

Therefore,  in  our  case  the  question  cannot  be  here  raised. 

The  substance  of  all  the  other  instructions  is  this: 

The  court  having  declined  to  charge  the  jury  that  the  sale 
was  fraudulent  in  law,  left  it  to. them,  under  all  the  circum- 
stances, to  say  whether  the  sale  tfas  or  was  not  made  to  delay, 
hinder,  or  defraud  creditors;  telling  them  that  if  the  sale  was 
secret,  suspicion  was  thrown  upon  it  thereby,  but  that  it  did 
not  thereby  become  fraudulent  in  law;  and,  leaving  them  to 
decide  as  to  the  possession  after  the  sale,  instructed  them  that 
if  the  possession  of  Atherton  was  the  possession  of  the  plain- 
tiffs, (defendants  in  error,)  the  sale  was  not  necessarily  fraudu- 
lent. 

Now,  there  could  be  no  possible  ground  for  the  judge  below 
declaring  the  sale  void  in  law.  Had  Haskins,  the  vendor,  re* 
mained  in  possession,  the  case  would  have  been  like  Edwards 
and  Harben  in  the  King's  Bench,  and  Hamilton  and  Russell 
in  this  court;  but  it  is  certain  that  Haskins  did  not  personally 
have  possession  after  the  sale,  for  he  left  the  town,  ceased  alto- 
gether to  reside  thee,  and  was  never  there  for  any  purpose 
until  after  the  taking  of  the  goods  by  the  plaintiffs  in  error.  It 
was  proved  that  an  inventory  of  the  goods  was  taken,  the  price 
agreed  upon  and  paid,  the  door-key  given  to  the  agent  of  the 
defendants  in  error,  and  by  him  delivered  to  Atherton,  the  for- 
mer salesman  of  Haskins,  who  undertook  to  hold  for  the  plain- 
tiffs in  error.  Here,  then,  was  evidence  of  t»  change  ot  pos- 
session. All  might  indeed  be  illusive  and  fraudulent;  but  that 
was  a  question  for  the  jury  under  all  the  circumstances  of  the 
case ;  and  until  that  question  was  decided,  no  other  than  a  hy- 
pothetical instruction  could  be  given. 

And  the  court  did  instruct  the  jury,  in  effect,  that  if  the  pos- 
session after  the  sale  was  in  Haskins,  the  sale  was  necessarily 
fraudulent.  „ 

To  this  instruction  the  plaintiffs  in  error  cannot  object, 
though  the  defendants  in  error,  had  the  verdict  been  against 
them,  would  have  had  just  cause  of  complaint. 
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For  if  it  were  necessary  to  our  case,  and  were  allowable  for 
us  to  question  any  decision  of  this  court,  we  should  contend 
that  the  rule  laid  down  in  Hamilton  v.  Russell,  (1  Cranch,  810,) 
founded  upon  Edwards  v.  Harben,  in  2  Term  Reports,  cannot  be 
supported..  In  England,  Edwards  and  Harben  has  been  long 
since  overruled;  first  questioned,  then  impugned^  and  finally 
denied.  The  cases  fully  justify  the  position  or  the  very  learned 
Mr.  Smith,  in.  his  Leading  Cases,  (1  vol.,  p.  41,  of  4  Amer.  ed.,) 
in  these  words : 

"It  may  therefore  be  safely  laid  down,  that,  under  almost 
any  circumstances,  the  question,  fraud  or  no  fraud,  is  one  for 
the  consideration  of  the  jury;"  and  again,  page  40:  "Though 
in  Edwards  i\  Harben  it  was  laid  down,  in  the  express  terms 
above  stated,  that  an  absolute  sale,  without  delivery  of  posses- 
sion, was  in  point  of  law  fraudulent,  the  tendency  of  the  courts 
has  lately  been  to  qualify  that  doctrine,  and  teave  the  whole 
circumstances  of  each  case  to  a  jury,  bidding  them  decide 
whether  the  presumption  of  fraud  dcducible  from  the  absence 
of  possession  shall  prevail." 

And  the  admission  of  plaintiff's  counsel,  (whose  interest  it 
was  to  maintain  the  doctrine  of  Edwards  and  Harben,)  in  Wood 
r.  Dixie,  7  Q.  B.,  894,  is  in  these  words:  "Some  doubt  has  ex- 
isted whether  upon  certain  facts,  as,  for  instance,  want  of  pos- 
session, fraud  is  a  question  of  law  to  be  decided  by  the  court, 
or  of  fact  for  the  jury ;  but  it  seems  to  be  now  established  that 
the  question  is  for  the  jury." 

This  position  of  Mr.  Smith  is  further  supported  by  Martin- 
dale  v.  liooth,  3  B.  and  Ad.,  498,  in  which  Parke,  J.,  says: 
"The  dictum  of  Buller,  J.,  in  Edwards  r.  Harben,  has  not  been 
generally  considered  in  subsequent  cases  to  have  that  import. 
The  want  of  delivery  is  only  evidence  that  the  transfer  was 
colorable."  It  is  fully  sustained  by  the  numerous  cases  cited 
by  him,  and  especially  by  Benton  v.  Thornhill,  2  Mar.,  427, 
and  Latimer  v.  Batson,  4  Barn,  and  C,  652,  in  the  former  of 
which,  Ld.  Ch.  J.  Best  dissented  from  the  doctrine  of  Edwards 
i?.  Harben,  when  assumed  by  counsel;  and  in  the  latter,  the 
court  notices  and  in  effect  repudiates,  as  furnishing  a  general 
rule,  what  was  said  by  Lord  Ellenborough  in  Wordall  v.  Smith, 
1  Camp.,  832. 

(These  two  cases  also  show  that  the  question  of  possession 
under  the  circumstances  of  our  caso  was  for  the  jury,  and  not 
for  the  court,  and  was  therefore  properly  left  to  them  by  the 
court  below.) 

It  may  therefore  be  assu  r.ed  with  confidence,  that  the  strin- 
gent rule  laid  down  in  Edwards  t\  Harben  is  entirely  exploded 
in  England,  and  there  watt  of  possession  by  the  vendor  is  only 
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a  badge  of  fraud  to  be  considered  by  the  jury.  Why  should 
a  rule  adopted  by  this  court  from  Edwards  v.  Harben  be  here 
maintained,  after  the  foundation  of  the  rule  has  been  utterly 
demolished  in  the  country  from  which  it  was  taken?  It  does 
not  tend  to  expose  and  defeat  fraud,  any  more  than  to  disap- 
point an  honest  purchaser.  Every  case  of  real  fraud  will  be 
sufficiently  reached  by  making  want  of  possession  a  badge  or 
evidence  of  fraud,  according  to  Twyne's  case,  whilst  an  ^dis- 
criminating disallowance  of  all  sales  which  are  not  followed  by 
possession  must  in  many  cases  do  injustice. 

But  whether  the  rule  in  Edwards  v.  Harben  be  maintained 
in  all  its  strictness  or  not,  is  in  our  case  immaterial.  Here, 
possession  was  taken  by  the  purchaser.  It  has  been  so  found 
by  the  jury.  There  was  evidence  proper  to  be  left  to  the  jury 
of  that  fact;  but  if  there  was  not  such  evidence,  no  objection 
can  be  made  therefor,  because  there  was  no  special  prayer  for 
an  instruction  that  there  was  not  such  evidence  as  required  by 
this  court  in  the  before-cited  case  of  Garrard  v.  Reynolds's 
Lessee,  4  How.,  123;  and  consequently  the  whole  case  was 
for  the  jurv  on  the  question  of  fraud. 

As  to  the  alleged  secrecy  of  the  sale,  the  court  instructed 
the  jury  that  secrecy  threw  suspicion  on  the  transaction,  but 
did  not  make  it  fraudulent  in  law. 

Now,  this  is  giving  to  secrecy  precisely  the  effect  properly 
belonging  to  it  according  to  Twyne's  case,  dona  clandestine!,  sunt 
semper  suspiciosa.  In  Twyne's  case,  the  judges  in  the  Star 
Chamber,  passing  on  fact  as  well  as  law,  gave  what  effect  they 
pleased  to  the  suspicious  secrecy,  with  the  other  circumstances, 
in  drawing  the  conclusion  to  which  they  came,  that  the  sale 
made  by  Twyne  was  fraudulent  In  our  case,  the  secrecy  was 
left,  with  the  other  circumstances,  to  the  jury,  to  draw  the  in- 
ference which  upon  the  whole  evidence  was  in  their  judgment 
iust  No  exception  can  be  taken  to  this,  for  secrecy  has  never 
been  by  any  judicial  decision  withdrawn  from  the  place  it 
occupies  amongst  the  other  signs  or  badges  of  fraud,  and  dig- 
nified, like  want  of  possession,  with  an  unexplainable  and  re- 
sistless legal  effect 

Of  course,  the  exception  for  error  in  the  refusal  to  grant  4 
new  trial  is  merely  idle,  after  the  decisions  of  this  court  in 
Marine  Insurance  Company  of  Alexandria  v.  Hodgson,  6  Cr., 
206 ;  Barr  v.  Grafs  Heirs,  4  Wheat,  213;  and  Blount's  Lessee 
v.  Smith,  7  Wheat,  248. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 
This  case  is  brought  before  us  by  a  writ  of  error  from  the 
northern  district  of  Illinois. 
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An  action  of  trespass  was  commenced  by  Norton  et  al.  against 
Warner,  charging  him  with  haying  seized  and  carried  away 

Sersonal  property  of  the  value  of  ten  thousand  dollars.  The 
efendant  pleaded  not  guilty,  and  by  several  special  pleas  set 
up  that  certain  creditors  of  Augustus  A.  Haskins,  who  had 
left  his  residence  at  Lasalle,  procured  a  writ  of  attachment, 
under  the  statutes  of  Illinois,  which  was  directed  to  the  de- 
fendant, as  sheriff,  in  virtue  of  which  he  attached  the  personal 
property  of  Haskins,  which  is  the  trespass  charged,  &c. 

The  bill  of  exceptions  taken  on  the  trial  will  show  the  points 
of  law  which  were  made  on  the  facts.  The  proof  of  the  plain- 
tiffs tended  to  show  that  Beman,  one  of  the  plaintiffs,  had  a 
claim  as  creditor  against  Haskins  for  the  sum  of  twelve  hun- 
dred dollars,  and  that  the  firm  of  Norton,  Jewett,  &  Busby, 
had  also  a  claim  of  about  three  thousand  dollars;  that  each  of 
these  claims  had  been  put  into  the  hands  of  one  Anderson  for 
collection,  with  authority  to  settle  them ;  that  on  the  10th  of 
January,  1855,  the  goods  were  chiefly  in  a  hardware  store-room, 
and  the  tin  shop  attached  thereto,  in  the  village  of  Lasalle ; 
that  up  to  that  time  Haskins  had  been  carrying  on  the  busi- 
ness of  a  hardware  retailer  and  manufacturer  of  tin  ware;  that 
while  he  was  absent  the  business  was  conducted  by  one  Ather- 
ton,  his  head  clerk,  who  employed  the  operatives  and  superin* 
tended  their  work;  that  on  the  10th  of  January,  1855,  Haskins 
sold  his  stock  to  Beman,  and  the  firm  of  Norton,  Jewett,  & 
Busby,  through  Anderson  as  their  agent,  Anderson  cancelling 
the  aforesaid  debts,  and  giving  his  notes  on  time  to  Haskins  for 
the  balance  of  the  price  agreed  upon;  and  thereupon,  by  way 
of  putting  the  purchaser  into  possession,  Haskins,  Anderson, 
ana  Atherton,  being  in  the  store-room,  Haskins  got  the  key 
of  the  outer  door,  and  gave  it  to  Anderson,  and  Anderson  gave 
the  key  and  charge  of  the  store  and  tin  shop  to  Atherton,  who, 
up  to  that  time  had  been  carrying  on  the  business  for  Haskins, 
but  then  undertook  to  act  for  Anderson. 

Anderson  and  Haskins  left  Lasalle,  and  did  not  return  until 
after  the  attachment  was  laid  on  the  goods.  Haskins  never 
returned  to  reside  there,  and  exercised  no  ownership  over  the 
goods  after  the  sale.  Norton,  Jewett,  &  Busby,  were  the  osten- 
sible partners  of  their  firm,  but  they  informed  Anderson  that 
John  C.  Phelps  and  his  brother  were  special  partners.  There 
was  no  further  evidence  to  show  the  interest  of  the  Phelpses, 
except  the  belief  of  the  witness  that  they  were  parties,  though 
he  could  not  so  state  from  his  own  personal  knowledge.  An 
objection  to  this  defect  of  proof  was  made,  but  not  insisted  on. 
The  plaintiffs'  proof  further  tended  to  show  that  the  sheriff 
on  the  9th  of  February,  1855,  did  take  property  attached,  and 
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removed  it ;  and  evidence  was  offered  to  show  that,  before  and 
at  the  time  of  said  sale,  Haskins  was  in  failing  circumstances, 
and  that  certain  creditors  had  sued  oat  writs  of  attachment,  as 
set  forth  in  defendants'  special  pleas,  against  the  goods  of  said 
Haskins,  and  that  the  taking  of  the  property  complained  of 
was  by  legal  process. 

Defendant  offered  farther  evidence,  tending  to  prove  that 
said  sale  was  made  secretly,  but  several  of  the  plaintiffs'  wit- 
nesses stated  the  sale  was  not  made  secretly,  and  that,  while 
the  invoice  was  being  made  out,  people  were  coming  in  and 
going  out  of  the  store  as  usual ;  that  no  steps  were  taken  by 
any  one  to  make  the  6ale  known  until  after  the  attachment 
was  laid ;  that  from  the  time  of  the  sale,  Atherton  continued 
to  control  the  goods  and  the  business  as  before,  and  to  all  ap- 
pearance was  doing  so  for  Haskins ;  that  sales  were  made  to 
customers  as  formerly,  without  notice  to  any  one  of  the  change 
of  proprietors,  and,  in  some  instances,  the  bills  and  receipts 
of  sales  to  customers  were  made  out  in  the  name  of  Haskins. 
No  change  was  made  in  keeping  the  books;  that  the  servants 
and  operatives  about  the  store  and  tin  shop  continued  to  work 
under  the  direction  of  Atherton,  with  no  knowledge  of  any 
sale,  and  supposing  the  business  was  being  carried  on  as  for- 
merly, and  for  the  use  of  Haskins ;  but  it  did  not  appear  that 
any  of  these  things  were  authorized  by  the  plaintiffs  or  known 
to  them ;  and  that  this  condition  and  course  of  things  continued 
until  the  goods  were  seized  by  the  sheriff. 

After  the  testimony  was  closed,  the  court  charged  the  jury: 
First,  they  must  be  satisfied,  from  the  evidence,  that  the  plain- 
tiffs named  in  the  declaration  had  a  joint  interest  in  the  prop- 
erty sued  for,  or  they  must  find  for  the  defendant. 

The  jury  found  for  the  plaintiffs;  which  shows  they  were 
satisfied  with  the  evidence  on  the  point  made,  or  considered 
the  objection  abandoned.  If  it  were  not  insisted  on  in  the 
court  below,  it  cannot  be  raised  here.  There  is  no  error  in 
this  charge  of  the  court. 

The  second,  third,  and  fourth  charges  were,  "that  if  the 
jury  believe  from  the  evidence  the  sale  was  made  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding  creditors,  it  was  in- 
valid as  against  the  defendant;  and  that  whether  the  sale  was 
or  was  not  fraudulent  was  a  question  of  fact,  to  be  determined 
by  the  jury  under  all  the  circumstances  of  the  case.  That  if 
the  sale  were  secret,  and  no  means  taken  to  apprise  the  public 
cf  it,  these  were  facts  which  threw  suspicion  upon  the  transac- 
tion, but  did  not  make  the  sale  fraudulent  in  law  as  against 
the  defendant." 

It  is  insisted  that  the  sale  was  void  as  matter  of  law  against 
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creditors,  and  should  have  been  so  held  by  the  court;  and  the 
case  of  Hamilton  v.  Russell,  1  Cranch,  810,  1  Curtis,  415,  is 
cited  as  sustaining  this  position.  In  that  case,  Hamilton  made 
an  absolute  bill  of  sale  for  a  slave  on  the  4th  of  January,  1800, 
which  was  acknowledged  and  recorded  on  the  14th  of  April, 
1801.  The  slave  continued  in  the  possession  of  the  vendor 
until  an  execution  was  levied  on  him  as  the  property  of 
the  vendor.  Trespass  was  brought  against  the  plaintiff  in 
the  execution,  who  directed  the  levy  to  be  made.  The 
court  held,  under  the  statute  of  Virginia  against  frauds, 
that  an  absolute  bill  of  sale,  unless  possession  "  accompanies 
and  follows"  the  deed,  is  fraudulent;  and  the  case  of  Edwards 
v.  Harben,  2  Term  Rep.,  587,  was  cited.  It  is  admitted  that 
the  statute  is  in  affirmance  of  the  common  law. 

In  his  3d  volume  of  Commentaries,  Chancellor  Kent  has  an 
interesting  chapter  on  this  subject,  in  which  the  case  of  Ed- 
wards v.  Harben,  and  many  other  authorities,  are  cited;  and 
he  favors  the  doctrine,  that  unless  the  possession  of  goods  fol- 
lows the  deed,  it  is  fraudulent  per  se.  But  he  states  many 
exceptions  to  this  rule,  as  where  the  possession  of  the  vendor 
is  consistent  with  the  deed  or  the  circumstances  of  the  case. 
And  he  says,  in  Steward  v.  Lambe,  1  Brod.  and  Bing.,  506, 
the  court  of  C.  B.  questioned  very  strongly  the  general  doc- 
trine in  Edwards  v.  Harben,  that  actual  possession  was  neces- 
sary to  transfer  the  property  in  a  chattel,  and  the  authority 
itself  was  shaken.  And  he  observes,  the  conclusion  from  the 
more  recent  English  cases  would  seem  to  be,  that  though  a 
continuance  in  possession  by  the  vendor  be  prima  facie  a  badge 
of  fraud,  yet  the  presumption  of  fraud  may  be  rebutted  by  ex- 
planations. 

In  the  case  of  Wood  v.  Dixie,  7  Q.  B.,  894,  the  counsel,  who 
was  interested  in  maintaining  the  doctrine  of  Edwards  v.  Har- 
ben, admitted  that  "some  doubt  has  existed  whether  upon 
certain  facts,  as,  for  instance,  want  of  possession,  fraud  is  a 
question  of  law  to  be  decided  by  the  court,  or  of  fact  for  the 
jury;  but  it  seems  to  be  now  established  that  the  question  is 
for  the  jury."  In  Martindale  v.  Booth,  3  B.  and  Ad.,  498, 
Parke,  Justice,  says,  the  dictum  of  Buller,  Justice,  in  Edwards 
v.  Harben,  has  not  been  considered  in  subsequent  cases  to  have 
that  import;  the  want  of  delivery  is  only  evidence  that  the 
transfer  was  colorable.  In  Benton  v.  T?hornbell,  2  Marsh., 
427 ;  Lattimer  v.  Batspn,  4  Barn,  and  Cress.,  652 ;  the  same 
doctrine  is  laid  down.  In  the  more  modern  English  cases,  the 
stringent  doctrine  of  Edwards  v.  Harben  has  been  departed 
from ;  and  the  want  of  possession  of  chattels  purchased  is  con- 
sidered evidence  of  fraud  before  the  jury.    In  Kidd  v.  Rawlin- 
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son,  2  Bas.  and  Pull.,.  59,  Lord  Eldon  admitted  that  a  bill  of 
Bale  of  goods  might  be  taken  as  a  security  on  a  loan  of  money, 
and  the  goods  fairly  and  safely  left  with  the  debtor.  And  this 
decision  conformed  to  Lord  Holt's  view,  in  Cole  i?.  Davis,  1 
Lord  Raymond,  724;  and  Lord  Eldon,  many  years  afterwards, 
declared,  in  Lady  Arundell  v.  Phipps,  10  Ver;,  145,  that  pos- 
session of  goods  by  the  vendor  was  only  prima  facie  evidence 
of  fraud.  In  Eastwood  v.  Brown,  1  Ryan  and  Moody,  Lord 
Tenterden  held,  want  of  possession  was  only  prima  facie  evi- 
dence of  fraud. 

It  would  seem  to  be  difficult,  on  principle,  to  maintain  that 
the  possession  of  goods  sold  is,  per  se}  fraud,  to  be  so  pro- 
nounced by  the  court,  as  that  cuts  oft'  all  explanation  of  the 
transaction,  which  may  have  been  entirely  unexceptionable. 
If  circumstances,  at  law,  may  be  proved  to  rebut  the  presump- 
tion of  fraud,  the  case  must  be  submitted  to  the  juiy. 

But  the  case  before  us  is  not  similar  to  that  of  Hamilton  v. 
Russell.  There  was  a  change  of  possession  in  the  goods  pur- 
chased by  Anderson,  by  the  delivery  to  him  of  the  key  of  the 
outer  door  of  the  storehouse,  which  he  delivered  to  Atherton, 
who  had  agreed  to  continue  in  the  business  as  the  agent  of  the 
purchasers.  From  the  time  of  the  purchase,  Haskins  had  no 
possession,  of  the  property,  nor  did  he  exercise  any  acts  of 
ownership  over  it  He  was  absent  from  Lasalle  from  the  time 
of  the  sale  until  after  the  attachment  was  laid. 

Now,  whether  this  was  a  colorable  delivery  or  not,  was  a  mat- 
ter of  fact  for  the  jury,  and  not  a  matter  of  law  for  the  cor»rt 
It  is  clearly  not  within  the  case  of  Hamilton  i?.  Russell. 

Few  questions  in  the  law  have  given  rise  to  a  greater  con- 
flict of  authority  than  the  one  under  consideration.  But  for 
many  years  past  the  tendencv  has  been,  in  England  and  in  the 
United  States,  to  consider  the  question  of  fraud  as  a  fact  for 
the  jury  under  the  instruction  of  the  court.  And  the  weight 
of  authority  seems  to  be  now,  in  this  country,  favorable  to  this 

Sosition.  Where  possession  of  goods  does  not  accompany  the 
eed,  it  is  prima  facie  fraudulent,  Dut  open  to  the  circumstances 
of  the  transaction,  which  may  prove  an  innocent  purpose.  But 
if  such  explanation  may  be  given,  it  is  a  departure  from  the 
stringent  rule  in  the  case  of  Edwards  v.  Harben. 

It  is  urged  that  the  fourth  instruction  is  erroneous,  as  the 
jury  were  told,  though  the  sale  was  secret,  and  no  means  taken 
to  make  it  public,  it  was  not  fraudulent  in  law  against  the 
defendant,  whilst  in  the  old  cases  it  was  held  that  the  pos- 
session .of  the  vendor  of  goods  sold  was  fraudulent  against 
creditors,  no  case,  it  is  believed,  has  been  so  held  by  the  court 
on  the  alone  ground  of  secrecy  in  making  the  contract    It  is 
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a  circumstance  connected  with  other  facts  from  which  fraud 
may  he  inferred.  But  if  the  secrecy  supposed  amounted  to 
absolute  fraud,  yet  the  court  could  not  have  so  pronounced  in 
this  case,  as  there  was  evidence  controverting  the  supposition 
of  secrecy,  which  the  court  could  not  properly  take  from  the 
consideration  of  the  jury. 

The  fifth  and  sixtn  charges  were,  that  the  jury  were  to  de- 
termine the  facts  as  to  the  possession  after  the  sale ;  and  that, 
if  a  sale  is  made  by  a  party,  and  the  vendor  remains  in  pos- 
session, it  is  ordinarily  a  badge  of  fraud,  and  requires  explana- 
tion; and  under  the  sixth  tney  left  the  case  to  the  jury,  to 
determine  whether  the  sale  was  m  good  faith  and  for  an  honest 
purpose;  which  instructions  were,  as  we  think,  correct,  and  in 
accordance  with  the  general  doctrine  on  the  subject. 

A  decision  on  a  motion  for  a. new  trial,  being  addressed  to 
the  discretion  of  the  court,  is  no  ground  for  a  writ  of  error. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Jambs  Stinson,  Plaintiff  in  Ereob,  v.  Hercules  L.  Dousman.    ***£ 

106    681 

Where  there  was  a  covenant  to  sell  land  upon  condition  that  the  purchase-money   ■*&  U& 
should  be  paid  in  instalments,  and  other  acts  done  by  the  covenantee,  in  failure 
to  perform  which,  rent  was  to  be  charged,  and  the  covenantee  failed  to  execute 
his  contract,  the  rent  was  justly  chargeable. 

The  Territory  of  Minnesota  having  abolished  the  court  of  chancery,  the  excuses 
of  the  defendant  must  be  Judged  of  as  if  it  was  a  case  in  chancery,  the  statute 
having  so  directed.  But  in  this  case,  time  would  be  held  to  be  an  essential 
consideration  in  the  contract  by  a  court  of  equity,  and  the  excuses  for  non-per- 
formance are  insufficient. 

The  equitable  as  well  as  legal  considerations  being  involved  in  the  case,  and  the 
amount  of  property  large,  this  court  can  take  jurisdiction,  although  the  amount 
of  rent  is  less  than  one  thousand  dollars. 

This  case  was  brought  ut>,  by  writ  of  error,  from  the  Supreme 
Court  of  the  Territory  of  Minnesota. 
The  facta  are  stated  in  the  opinion  of  the  court 

It  was  argued  bv  Mr.  Cooper  for  the  plaintiff  in  error,  and 
Mr.  Cushuig  and  Mr.  Gillet  for  the  defendant 

The  principal  question  in  the  case  was,  whether  or  not  time 
was  of  the  essence  of  this  contract  as  to  the  payment  of  the 
first  instalment.  Upon  this  point,  the  counsel  for  the  plaintiff 
in  error  admitted  that— 

s  While  time  is  material,  it  was  not  so  far  of  the  essence  of 
such  a  contract  as  this,  as  to  authorize  Dousman  to  declare  it 
void,  especially  when  it  was  manifest  that  there  was  neither 
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wiliul  laches,  negligence,  nor  want  of  ability,  on  the  part  of 
Stinson  to  perform  the  contract.  In  such  a  case,  equity  always 
affords  relief.  (2  Story's  Eq.  Jur.,  sees.  775,  776,  776  note, 
777, 1314, 1315, 1316, 1819;  Taylor  v.  Longworth,  1  McLean, 
402,  403;  same,  14  Pet.,  170;  Brashear  v.  Grate,  6  Wheat., 
528;  Bank  of  Washington  v.  Hagner,  1  Pet,  464;  1  Font- 
blanque's  Eq.,  31  and  32,  note;  Newland  on  Contr.,  ch.  12, 
p.  288.) 

Upon  the  question  of  time,  the  counsel  for  the  defendant  in 
error  said: 

At  law,  the  titne  of  performance  is  a  material  part  of  a  con* 
tract;  nonperformance,  at  the  very  day,  is  always  to  be  held 
as  a  breach.  There  is  no  other  rule  applicable,  except  the  one 
named  in  the  contract. 

In  equity,  the  same  rule  applies  where,  in  the  agreement,  the 
parties  evidently  contemplated  that  time  would  be  material, 
and  influence  their  action  or  interests.  In  the  present  case, 
the  parties  not  only  looked  to  the  possibility  of  the  non-per- 
formance according  to  the  letter  of  the  agreement,  but  tney, 
made  an  express  agreement  providing  for  that  contingency. 
They  did  not  leave  the  law  to  determine  the  consequences  of 
a  default,  but  made  a  lawv  for  themselves  on  that  subject,  by 
an  express  provision  in  the  body  of  their  agreement.  Instead 
of  providing  that  the  performance  might  be  made  at  a  future 
day,  and  a  compensation  in  damages  for  the  delay,  the  parties 
provided  that,  in  case  of  default  in  making  payment,  or  insu- 
ring, or  paving  taxes,  the  plaintiff  might  waive  the  contract 
of  sale,  and  accept  the  defendant  as  his  tenant,  from  the  date 
of  the  agreement  to  the  time  of  the  election  by  the  plaintiff  to 
avoid  the  contract.  There  is  no  case  for  the  law  to  act  upon; 
nothing  has  occurred  unprovided  for  in  the  contract  The  law 
cannot  step  in  and  act  upon  a  case,  and  declare  what  shall  be 
done  by  the  parties,  when  they  had,  by  their  agreement,  deter- 
mined for  themselves. 

SThe  counsel  then  quoted  the  cases  of  Hipwell  v.  Knight, 
Secombe  v.  Steele,  and  continued :] 

In  the  present  case,  it  clearly  appears  affirmatively  that  the 
parties  regarded  the  time  an  essential  element  in  their  agree- 
ment, because  they  made  a  special  provision  to  meet  that  very 
contingency.  They  arranged  that  the  plaintiff  might  elect  to 
annul  the  contract,  if  it  was  not  literally  fulfilled.  No  other 
reason  can  be  assigned  for  that  provision*  Without  it,  the 
plaintiff  could  only  have  sued  upon  the  agreement  to  recover 
the  purchase-money  and  interest  by^  way  of  damages.  Before 
suit,  the  defendant  might  have  avoided  the  strict  rule  of  law, 
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by  tender,  and  resorting  to  equity  to  relieve  from  his  default; 
but  after  suit,  that  relief  would  not  have  been  open  to  him. 
In  the  present  case,  the  parties  stipulated  for  an  additional 
privilege  in  behalf  of  the  plaintiff.  They  made  a  provision 
for  a  change  in  the  contract,  by  which  the  original  agreement 
to  sell  was  converted,  by  the  action  of  the  plaintiff,  into  a  lease, 
with  a  specified  rent.  The  plaintiff  availed  himself  of  this  pro- 
vision on  the  occurrence  of  the  default  by  the  defendant,  as  he 
had  the  legal  and  equitable  right  to  do. 

Hence,  if  it  be  true,  under  the  laws  of  Minnesota,  (Laws 
of  March  8, 1853,  p.  20,  sees.  5,  6,)  which  we  controvert,  that 
the  defendant  can  meet  a  legal  claim  by  setting  up  an  equity, 
there  is  nothing  in  this  case  to  authorize  any  sueh  defence, 
because  there  is  no  such  equity  in  favor  of  the  defendant  which 
he  can  set  up. 

[Other  points  were  made  upon  both  sides,  but  the  above  was 
the  principal  one  upon  which  the  decision  of  the  court  turned.] 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
This  suit  was  commenced  in  the  District  Court  of  the  United 
States  for  Ramsey  county,  Minnesota,  by  Dousman,  to  recover 
of  Stinson  four  hundred  and  eighty-one  and  sixteen  one-hun- 
dredths  dollars,  as  the  rent  of  a  parcel  of  land  in  the  city  of  St 
Paul,  under  a  Written  contract,  executed  in  February,  1854, 
by  those  persons.  In  that  contract,  Dousman  covenanted"  to 
sell  and  convey  to  Stinson  the  same  land  for  the  sum  of  eight 
thousand  dollars,  which  was  to  be  paid,  with  interest  at  the 
rate  of  ten  per  cent  annually,  in  three'  instalments;  the  first 
instalment  of  two  thousand  dollars,  and  interest,  was  to  be  paid 
the  1st  of  September,  1854.  .  The  vendee  was  required  to  keep 
the  buildings  insured*  and  engaged  that  the  policy  in  case  of 
loss  should  inure  to  the  benefit  of  the  vendor;  and  also  agreed 
to  pay  all  the  taxes  accruing  from  May,  1853.  The  contract 
concludes  with  an  express  condition,  ."that  in  case  of  failure 
by  the  vendee  to  perform  either  of  the  covenants  on  his  part 
the  vendor  was  at  liberty  to  declare  the  contract  void,  and 
thereupon  to  recover,  by  distress  or  otherwise,  all  the  interest 
which  shall  have  accrued  upon  the  contract  up  to  the  day  of 
declaring  the  contract  void,  as  rent  for  the  use  and  occupation 
of  the  premises,  and  to  take  immediate  possession  thereof;  to 
regard  the  person  or  persons  in  possession  at  the  time  as  tenant 
or  tenants  holding  without  permission,  and  to  recover  all  dam- 
ages sustained  by  unnecessary  destruction  of  timber  or  trees 
growing  on  the  premises,  or  by  holding  over  without  permis- 
sion." 
It  was  agreed,  that  if  the  vendee  pfrid  the  entire  purchase^ 
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money,  or  secured  it  to  the  satisfaction  of  the  vendor,  he  should 
have  a  deed  at  any  time  after  the  payment  of  the  first  instal- 
ment. Contempoi  aueously  with  the  execution  of  the  contract, 
under  the  seals  of  the  parties,  the  vendee  save  his  promissory 
note  for  the  first  instalment.  This  instalment  was  not  paid 
according  to  the  note  or  contract;  ho  insurance  was  effected 
on  the  property  within  the  terms  of  the  agreement  before  Sep- 
tember, 1854;  nor  were  the  taxes  on  the  lot  paid  before  that 
date. 

On  the  14th  of  September,  1854,  the  plaintiff  notified  the 
defendant  that  the  contract  of  sale  was  annulled,  and  he  should 
claim  as  rent  the  amount  of  interest  that  had  accrued  on  the 
price  stipulated  for  the  property,  and  demanded  immediate 

?ossession  of  the  premises,  under  the  conditions  of  the  contract 
'he  object  of  this  suit  is  to  recover  that  sum  as  rent. 
The  statute  law  of  Minnesota  provides,  "that  all  equities 
existing  at  the  commencement  of  any  action  in  favor  of  a  de- 
fendant therein,  or  discovered  to  exist  after  such  commence- 
ment, and  before  a  final  decision,  shall  be  interposed,  if  at  all, 
by  way  of  defence  to  the  action,  by  answer  or  supplemental 
answer  in  the  nature  of  a  counterclaim,  and  issue  taken  there- 
on, by  a  reply  or  supplemental  reply  thereto,  and  be  deter- 
mined as  other  issues  in  such  actions;"  and  that,  "when  the 
party  prosecuted  has  equities,  claims,  or  demands,  which  could 
heretofore  ofcly  be  enforced  by  cross-action  or  cross-bill,  the 
same  shall  be  interposed  by  way  of  answer  in  the  nature  of  a 
counter  claim,,  and  the  plaintiff  may  reply  thereto  and  put  the 
same  in  issue ;  and  if  the  same  be  admitted  by  the  plaintiff^  or 
the  issue  thereon  be  determined  in  favor  of  the  defendant,  he 
shall  be  entitled  to  such  relief,  equitable  or  otherwise,  as  the 
nature  of  the  case  demands,  by  judgment  or  otherwise.  The 
court  of  chancery  and  the  right  to  institute  chancery  suits  are 
abolished  in  the  Territory.  (Acts  of  Minnesota,  1858,  ch.  9, 
sera.  5,  6,  14.)  The  answer  of  the  defendant  is  framed  not 
opiy'to  pifesent  a  legal  defence  against  the  claim  preferred  in 
the  petition,  but  also  to  obtain  a  decree  affirmative  of  the  con- 
tinuing validity  of  the  contract  of  sale. 

He  alleges  that  the  note  executed  for  the  first  instalment  of 
the  purchase-money  was  accepted  and  received  by  the  plaintiff 
for  that  instalment.  That,  to  provide  for  the  punctual  payment 
of  the  note,  he  sent  to  the  agents  of  the  plaintiff,  who  held,  and 
were  authorized  to. collect  it,  a  draft  on  a  merchant  of  respon- 
sibility for  its  full  amount,  under  a  reasonable  expectation  and 
belief  that  the  money  would  be  paid.  That  this  draft  was  pre- 
sented at  the  office  of  the  drawee  by  the  agents  of  the  plainti$ 
at  a  time  when  he  was  absent,  and  that  his  clerk,  through  mifl- 
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take  or  error,  declined  to  pay  it;  that,  as  soon  as  he  heard  of 
the  dishonor  of  the  bill,  he  made  other  arrangements  for  the 
payment  of  the  first  instalment  by  a  bill  on  bankers  in  New 
York,  and  that  this  bill  was  offered  to  the  plaiutiff  before  the 
date  of  his  notice  to  the  defendant.  That  he  has  tendered  the 
money  and  interest  to  the  plaintiff,  and  his  tender  has  been 
refused,  and  he  now  deposits  the  money  in  court  for  his  use. 
He  further  answers,  that  the  buildings  on  the  lot  have  been  cov- 
ered by  a  suitable  policy  of  insurance,  but  the  amount  of  the 
loss,  if  any,  was  not  payable  to  the  plaintiff.  That  there  was 
a  mistake  in  the  contract  relative  to  this  stipulation,  which 
needed  amendment,  and  that  he  deferred  the  transfer  of  the 
policy  till  the  correction  was  made.  That  he  is  now  willing 
to  assign  the  policy  to  the  plaintiff. 

He  answers,  that  since  the  notice  of  the  plaintiff  he  has  at- 
tempted to  pay  the  taxes  in  arrear,  but  that  he  had  been  fore* 
stalled  by  him ;  that  he  is  ready  to  pay  the  amount  of  taxes 
paid  by  the  plaintiff  into  court.  The  defendant  claims  that 
the  plaintiff  nas  sustained  no  injury  from  any  delay  on  his 
part,  and  that  he  is  able  and  willing  to  fulfil  his  contract. 

The  District  and  Supreme  Court  of  Minnesota  decided  that 
the  answer  was  not  sufficient,  aud  judgment  was  entered  for 
the  plaintiff.  The  admissions  of  the  answer  exhibit  a  case  of 
default  on  the  part  of  the  defendant  in  respect  to  his  perform- 
ance of  the  covenants  in  the  contract  of  sale.  The  technical 
rule,  that  "accord  and  satisfaction  is  no  bar  to  an  action  tor 
debt  certain,  covenanted  to  be  paid/'  is,  perhaps,  inapplicable 
in  a  system  like  that  contained  in  the  code  of  Minnesota ;  and 
it  is  probably  true,  that  a  debt  by  covenant  may  be  discharged 
there  by  a  simple  contract  or  agreement.  But  the  answer  of 
the  defendant  does  not  show  that  the  promissory  note  given 
for  the  first  instalment  of  the  purchase-money  was  designed  to 
be  a  substitute  for  the  covenant,  and  was  taken  in  discharge 
of  the  debt  created  by  it  Nor  can  we  suppose  that  the  plain- 
tiff intended  to  release  the  condition  which  formed  so  important 
a  part  of  his  security.  The  contract  and  the  note  bear  date  of 
the  same  day,  relate  to  the  same  subject,  and  are  consistent 
with  each  other.  The  evidence  must  be  very  explicit  and  un- 
equivocal, to  lead  to  the  conclusion  that  the  one  was  designed 
to  impair  or  alter  the  effect  of  the  other. 

The  excuses  rendered  by  the  defendant  for  his  non-payment 
of  the  taxes  due  upon  the  property,  and  his  failure  to  insure 
the  buildings  for  the  security  of  the  plaintiff  are  insufficient. 
The  record  discloses  a  case  of  inattention  and  neglect  on  the 
part  of  the  defendant,  which  authorized  the  plaintiff  at  law  to 
annul  the  contract 
▼ol.  xx.  80 
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The  question  arises,  whether  his  answer  affords  any  ground 
for  equitable  interposition  in  his  favor.  In  respect  to  contracts 
for  the  sale  of  land,  a  court  of  equity,  in  general,  does  not  exact 
from  the  parties  a  punctual  performance  of  their  engagements, 
to  entitle  them  to  its  aid  in  obtaining  a  specific  performance. 
If  the  contract  is  silent  in  respect  to  the  condition  of  time,  or 
fails  to  indicate  a  distinct  purpose  of  the  parties  to  make  it  an 
essential  consideration,  and  where  no  circumstance  exists  to 
manifest  its  importance,  it  is  the  habit  of  the  court  to  relax 
the  stringency  of  the  rules  of  legal  interpretation  on  that  sub- 
ject, and  to  decree  performance,  and  direct  compensation,  even 
m  cases  where  there  has  been  inattention  or  neglect.  (Se- 
combe  v.  Steele,  20  How.,  sup. ;  Roberts  v.  Berry,  3  De  G., 
M.,  and  Gord.)  But  if  the  parties  have  declared  in  their  con- 
tract  that  time  is  a  material  consideration,  and  have  agreed 
that  their  rights  shall  depend  upon  a  scrupulous  fidelity  to 
their  engagements,  it  does  not  belong  to  that  court  to  make 
another  law  for  the  parties.  Where  it  plainly  appears  that 
the  sale  is  conditional,  and  its  completion  is  dependent  upon 
the  fulfilment  of  any  of  the  terms  with  punctuality  by  either 
party,  a  court  of  equity,  in  general,  will  not  interpose  to  relieve 
the  party  in  default,  on  the  principle  that  time  is  not  of  the 
essence  of  the  contract. 

In  the  case  before  us,  the  contract  recites,  that  the  vendor, 
in  consideration  of  one  dollar,  part  of  the  purchase-money 
thereafter  mentioned,  and  then  actually  paid,  and  upon  the 
express  condition  that  the  defendant  do  well  and  faithfully 
perform  the  covenants  and  agreements  thereafter  mentioned, 
agreed  to  execute  and  deliver  a  deed  of  conveyance  in  fee  sim- 
ple, &c. 

To  the  terms  of  sale  there  is  the  condition,  "Provided,  al- 
ways, (and  these  presents  are  upon  this  express  condition,) 
that  in  case  of  failure  in  the  performance  of  either  of  the 
covenants  or  agreements  on  the  part  of  the  vendee  to  be  per- 
formed, the  vendor  shall  have  the  right  to  declare  this  contract 
void."  The  contract  concludes  with  a  minute  description  of 
the  relations  and  consequences  that  were  to  ensue  from  the 
exercise,  by  the  vendor,  of  the  right  he  had  thus  reserved. 

The  contingency  thus  foreseen  and  provided  for  occurred. 
The  defendant  failed  to  perform  either  term  of  his  contract, 
and  his  answer  contains  no  valid  excuse  for  his  neglect 

The  defendant  in  error  objected,  that  the  matter  in  dispute 
was  not  of  the  value  of  one  thousand  dollars,  and  therefore 
this  court  had  no  jurisdiction  of  the  cause.  The  objection 
might  be  well  founded,  if  this  was  to  be  regarded  merely  as  an 
action  at  common  law. 
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But  the  equitable  as  well  as  the  legal  considerations  involved 
m  the  cause,  are  to  be  considered.  The  effect  of  the  judgment 
is  to  adjust  the  legal  and  equitable  claims  of  the  parties  to  the 
subject  of  the  suit. 

The  subject  of  the  suit  is  not  merely  the  amount  of  rent 
claimed,  but  the  title  of  the  respective  parties  to  the  land  un- 
der the  contract.  The  contract  shows  that  the  matter  in  dis- 
pute was  valued  by  the  parties  at  eight  thousand  dollars. 
(Bennett  v.  Butterworth,  8  How.,  124.)  We  think  this  court 
has  jurisdiction.    Judgment  affirmed. 
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This  court  again  decides,  that  after  a  case  has  been  brought  here  and  decided,  and  lTwtfM 
a  mandate  issued  to  the  court  below,  if  a  second  writ  of  error  is  sued  out,  it  ?!  JJJ 
brings  up  for  revision  nothing  but  the  proceedings  subsequent  to  the  mandate.  97  468 

The  deposition  of  an  officer  of  the  General  Land  Office,  as  to  the  opinions  audits*  WO 
practice  prevailing  in  that  office,  cannot  be  read  to  the  jury  as  proof  of  the  law, 
although  it  might  have  influence  with  the  court  in  explaining  the  law  to  the 
jury.      ..■ 

The  ancient  English  doctrines  respecting  maintenance  or  champerty  have  not  found 
favor  in  the  United  States ;  and  in  Michigan  (where  the  land  lies  which  is  in- 
volved in  the  present  controversy)  its  application  to  sales,  by  one  out  of  posses- 
sion, has  been  annulled. 

Although,  in  that  State,  an  agreement  to  carry  on  a  suit  upon  condition  of  receiv- 
ing a  share  of  the  proceeds  might  be  void,  yet  the  rule  would  not  apply  to  a 
transfer  of  the  legal  estate  to  one,  in  trust  for  himself  and  the  other  stockholders 
in  a  corporation. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  district  of  Michigan. 

It  was  the  same  case  which  was  before  this  court  at  Decem- 
ber term,  1855,  and  is  reported  in  18  Howard,  173. 

A  venire  de  novo  having  been  ordered,  the  case  came  up 
again  for  trial,  on  the  circuit,  in  June,  1856.  The  result  was 
a  verdict  and  judgment  in  favor  of  Cooper,  the  lessor  of  the 
plaintiff  in  the  original  action. 

The  bill  of  exceptions  stated  that  an  agreed  state  of  facts, 
dated  Washington  city,  April  17th,  1854,  signed  by  S.  F.  Vin- 
ton for  plaintiff,  and  Truman  Smith  for  defendant,  with  all 
the  papers  therein  referred  to  and  thereto  annexed,  was  read 
in  evidence  to  the  jury,  a  true  copy  of  which  statement,  with 
the  papers  thereto  annexed,  is  hereto  appended. 

And  there  jras  also  put  in  evidence,  and  read  to  the  jury,  a 
statement  and  stipulation,  dated  June  24th,  1856,  and  signed 
by  8.  JF.  Vinton  for  the  plaintiff,  and  T.  Romeyn  for  the  de- 
fendant, together  with  the  papei*s  therein  referred  t^a^^^r 
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tached  thereto,  a  true  copy  of  which  statement,  with  a  copy  of 
all  the  papers  thereto  annexed,  is  hereto  appended.  The  plain- 
tiff objected  to  the  reading,  of  the  deposition  of  John  Wilson, 
and  the  court  excluded  the  same  from  the  jury,  to  which  ruling 
the  defendant  excepted. 

The  defendant  thenproduced  and  offered  to  prove  a  deed  of 
release  from  Alfred  Williams  and  wife  to  the  Minnesota  Min- 
ing Company,,  dated  June  20th,  1856,  covering  the  lands  in 
controversy;  and  further  offered  to  prove,  in  connection  there- 
with, that  at  the  time  when  the  said  Cooper  obtained  the  deed 
of  the  premises  in  controversy  from  Alfred  Williams,  the  Min- 
nesota Mining  Company  was  in  actual  and  open  possession  of  the 
same,  claiming  title  under  their  patent  from  the  United  States, 
and  that  the  said  Cooper  knew  of  such  claim  and  occupancy 
before  and  at  the  time  of  his  purchase,  and  of  said  conveyance ; 
that  he  obtained  said  title  from  Alfred  Williams,  he  being  the 
naked  trustee  of  John  Bacon,  and  that  all  the  negotiations  for 
the  said  purchase,  and  the  purchase  itself,  were  nad  between 
said  Cooper  and  Bacon,  the  said  Williams  acting  under  the 
directions  and  for  the  benefit  of  said  Bacon,  and  having  or 
claiming  no  personal  interest  in  said  lands;  that  said  purchase 
and  conveyance  were  made  for  the  following  purpose,  namely: 
That  said  Cooper  should  hold  the  same  in  trust  for  a  corpora- 
tion known  as  the  National  Mining  Company,  all  of  whose 
stock  was  held  by  said  John  Bacon;  and  by  the  conditions  of 
said  sale,  the  said  Cooper  was  to  receive,  and  did  receive,  with 
said  conveyance,  six-tenths  of  the  stock  aforesaid,  and  the  said 
Bacon  was  to  retain,  and  did  retain,  four-tenths  of  said  stock. 
That  the  said  Cooper  purchased  said  stock,  and  took  said  con- 
veyance, with  a  full  knowledge  of  the  claims  and  occupancy 
of  the  Minnesota  Mining  Company,  and  with  the  intention  of 
prosecuting  the  title  purchased  by  him,  by  legal  proceedings 
in  this  court  against  the  Minnesota  Mining  Company,  for  the 
benefit  of  the  National  Mining  Company ;  and  that  before  said 
conveyance  was  delivered  to  him  by  said  Williams,  the  said 
Cooper,  in  conjunction  with  the  said  JJacon,  applied  to  counsel 
in  the  city  of  Detroit,  to  employ  such  counsel  in  the  litigation 
aforesaid,  which  was  to  be  had  with  the  Minnesota  Mining  Com- 
panv — to  which  evidence  the  plaintiff  objected,  and  the  court 
excluded  the  same — to  which  the  defendant  excepted. 

The  bill  of  exceptions  tKen  stated  sundry  prayers  offered  by 
the- defendant  upon  points  which  were  covered  bv  the  decision 
of  this  court  in  18  Howard,  and  which  it  is  not  thought  neces- 
sarv  to  insert 

The  defendant  further  requested  the  court  to  charge  the  jury, 
that  it  when  said  Williams  conveyed  to  said  Cooper  the  prem- 
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ises  in  question,  the  said  Minnesota  Mining  Company  was  in 
actual  and  open  possession  of  said  lands,  claiming  title  thereto 
under  their  patent,  the  said  conveyance  was  void  in  law  against 
the  said  company  and  all  claiming  under  them ;  which  instruc- 
tions the  court  refused  to  give,  and  to  this  ruling  the  defend- 
ant excepted. 

Upon  these  exceptions  the  case  came  up  to  this  court,  and 
was  argued  by  Mr.  Truman  Smith  and  Mr.  Beverdy  Johnson  for 
the  plaintiff  in  error,  and  Mr.  Vinton  for  the  defendant 

The  counsel  for  the  plaintiff  in  error  made  the  following 
points: 

I.  The  plaintiff  in  .error,  who  was  the  defendant  below,  should 
have  a  rehearing  accorded  to  him  on  the  whole  case,  irrespect- 
ive of  the  former  decision. 

1.  The  statute  of  Michigan  gives  to  the  defendant  in  eject- 
ment  an  opportunity  for  a  new  trial  before  he  is  dispossessed. 
(Mich.  Rev.  Stat,  492.) 

On  a  revision  of  the  case,  the  party  is  to  be  heard  at  large, 
both  as  to  the  law  and  fact  Eesides,  in  this  case,  the  former 
verdict  and  the  intermediate  rulings  were  all  in  favor  of  the 
defendant  below;  and  therefore  it  might  well  happen  that  he 
did  not  (as  the  fact  was)  introduce  all  the  evidence  at  his  com- 
mand, nor  take  all  the  available  grounds  of  defence. 

2.  In  this  case,  the  court  was  obliged  to  deal  With  questions 
arising  under  the  acfs  of  Congress,  which  treat  of  a  peculiar 
subject  in  a  new  and  special  manner,  and  therefore  it  could 
not  /avail  itself  of  the  aids  of  familiar  practice  and  analo-  * 
gous  adjudication,  usually  at  command  in  disposing  of  cases 
arising  under  our  land  laws,  and  often  throwing  much  light  on 
the  path  to  satisfactory  results.  The  court,  on  the  former  oc- 
casion, without  knowing,  or  having  any  means  of  knowing, 
what  had  been  the  contemporaneous  construction  of  the  act  of 
March  1st,  1847,  and  what  had  been  the  uniform  action  and 
course  of  the  Executive  in  carrying  that  act  into  effect,  could 
only  look  to  the  terms  in  which  it  is  conceived ;  and  as  it  is, 
to  some  extent  at  least,  wanting  in  perspicuity,  it  is  no  matter 
of  surprise  that  a  contrariety  of  opinion  should  have  existed  on 
the  bench,  or  that  the  court  should  have  arrived  at  conclusions 
with  some  difficulty  and  hesitation.  The  new  lights  alluded 
to  now  appearing,  on  the  deposition  of  the  late  Commissioner 
Wilson,  and  the  court  being  informed  that  all  these  lease  titles 
stand  on  precisely  the  same  footing,  it  can  hardly  fail  to  real- 
ize the  propriety  of  giving  the  act  of  March  1st  a  careful  re- 
examination, before  it  adopts  as  irreversible  a  construction 
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which  must  subvert  numerous  titles,  and  involve  in  ruin  mill- 
ions of  capital.  The  circumstance  that  there  are  numerous 
properties  to  be  deeply  affected  by  the  judgment  of  the  court, 
where  the  parties  interested  have  no  opportunity  to  be  heard, 
constitutes  a  strong  reason  for  according  to  the  plaintiff  in 
error  a  rehearing,  without  prejudice — thus  realizing  one  of  the 
principal  objects  of  the  statute  alluded  to. 

8.  On  a  careful  analysis  of  the  record,  it  will  be  found  to 
involve — 

a.  Two  questions  arising  out  of  objections,  mad*  on  the  for- 
mer hearing  by  the  present  plaintiff  in  error,  to  the  title  of  the 
defendant  in  error,  based  on  the  compact  with  Michigan  for 
school  lands,  or  rather  on  the  terms  in  which  that  compact  is 
expressed;  which  objections  stand  on  this  record  precisely  as 
they  stood  before ;  and  which,  having  been  fully  considered 
and  disposed  of  adversely  to  the  present  plaintiff  are  not  now  - 
renewed. 

b.  A  question  arising  out  of  an  objection  made  by  the  same 
party  to  the  title  of  the  present  defendant,  based  on  the  laws 
of  the  State  of  Michigan,  which  will  be  renewed  for  the  pur- 
pose of  submitting  acts  of  the  Michigan  Legislature  that  es- 
caped notice  on  the  former  hearing,  and  have,  it  is  conceived, 
a  most  important  bearing  on  the  matter  in  issue. 

c.  A  question  on  the  construction  to  be  given  to  the  com- 

{>act  between  the  United  States  and  Michigan,  relative  to  school 
ands,  insisted  on  by  the  defendant  in  error  at  the  former  hear- 
ing, and  constituting  an  objection  to  the  title  of  the  Minnesota 
Mining  Company,  which  was,  impliedly  at  least,  overruled  by 
the  court,  and  will  doubtless  be  now  renewed;  therefore  the 
subject  must  be  re-examined  by  us  (the  counsel  for  the  plain- 
tiff in  error.) 

d.  A  question  on  the  construction  to  be  given  to  the  acts  of 
Congress  of  March  1st,  1857,  and  September  26th,  1850,  which 
the  defendant  in  error  contended,  and  which  a  majority  of  the 
court  held,  to  be  fatal  to  the  title  of  the  plaintiff  in  error.  This 
question  will  be  re-examined  in  connection  with  new  and  very 
material  facts,  appearing  on  the  record,  which  change,  it  is  con- 
ceived, the  whole  aspect  of  the  case.  It  will  be  insisted,  that 
if  there  be  anything  in  this  objection,  neither  the  Minnesota 
Mining  Company  nor  the  defendant  in  error  have  any  title 
to  the  lands  in  dispute,  that  they  remain  and  are  public  land, 
and  consequently  the  defendant  in  error  cannot  recover. 

e.  A  question  on  the  admissibility  of  the  evidence  offered  by 
the  plaintiff  in  6rror  on  the  trial  below,  to  show  that  the  deed 
by  which  the  defendant  in  error  derived  title  was  void,  by  rea- 
son of  a  champertous  agreement  made  by  and  between  him 
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(the  defendant  in  error)  and  John  Bacon,  in  equity  the  owner 
of  the  property  in  dispute. 

/.  A  question  as  to  the  regularity  of  the  verdict  and  judg- 
ment below,  and  whether  the  former  should  not  be  set  aside, 
and  the  latter  reversed,  for  reasons  which  appear  of  record. 

4.  The  circumstance  that  the  court  was  not  full  on  the  for- 
mer occasion,  and  that  there  was  a  divided  opinion,  in  connec- 
tion with  the  vast  interests  at  stake,  constitute  strong  reasons 
why  there  should  be  a  rehearing  without  prejudice. 

[The  second,  third,  fourth,  and  sixthpoints  are  omitted,  as 
being  covered  by  the  decision  in  18th  Howard.  The  fifth  re- 
ferred to  that  part  of  the  bill  of  exceptions  which  involved  the 
charge  of  champerty.] 

It  is  difficult  to  conceive  a  more  aggravated  case  of  cham- 
perty. Hence  we  insist  that  the  deed  from  Williams  and  wife 
to  Cooper,  executed  at  the  reauest  of  Bacon,  in  performance 
of  this  corrupt  agreement  on  nis  part,  was  utterly  void;  and 
that  therefore  the  evidence  was  clearly  admissible. 

Before  the  enactment  of  the  revision  of  1846,  by  the  Legis- 
lature of  Michigan,  it  was  held,  in  conformity  with  the  prin- 
ciples of  the  common  law,  by  the  courts  of  that  State,  that  a 
grant  of  land  is  inoperative  and  void,  if,  at  the  time  of  the 
£rant,  such  land  is  in  the  actual  possession  of  another,  claim- 
ing under  a  title  adverse  to  the  grantee.  (1  Doug.  Rep.,  19, 
88;  Buckner's  Lessee  i?.  Lawrence;  ib.,  546,  566;  Stockton  v. 
Williams,  Walker's  Oh.  Rep.,  260;  Godfrey  v.  Desbrow.) 

But  by  the  revision  of  1846,  tit.  xiv,  ch.  66,  sec.  7,  the. Legis- 
lature enacted,  that  "no  grant  or  conveyance  of  land,  or  in- 
terest therein,  shall  be  void,  for  the  reason  that,  at  the  time  of 
the  execution  thereof,  such  lands  shall  be  in  the  actual  pos- 
session of  another  claiming  adversely."  By  this  provision,  the 
Legislature  undoubtedly  abolished  so  much  of  the  common 
law  of  the  State  as  inhibited  the  purchase,  under  the  circum- 
stances named,  of  disputed  titles ;  but  it  is  submitted  that  they 
did  not  abrogate  the  common  law  on  the  subject  of  champerty. 
It  is  believed  that  the  following  remarks,  to  evince  the  inva- 
lidity of  £he  deed  from  Williams  and  wife  to  Cooper,  will  not 
be  deemed  inappropriate : 

1.  What  is  champerty  at  the  common  law?  "It  is,"  says 
Lord  Coke,  (in  his  Com.  on  Litt.  Ins.,  868  &,)  "to  maintain  to 
have  a  part  of  the  land,  or  anything  out  of  the  land,  or  part  of 
the  debt,  or  other  thing  in  plea  or  suit;  and  this  is  campipar- 
tiOi  or  champertie.  The  circumstance  that  the  champertous 
agreement  is  a  verbal  one  makes  no  difference;  for  Fitz.  Nat. 
Brev.,  171,  A,  says,  that  'the  writ  of  champerty  lieth  where  a 
man,  by  covenant  or  agreement,  made  by  writing  or  by  word, 

Digitized  by  VjOOQIC 


472  SUPREME  COUBT. 

„  '  lU'HW'i    .      .    ~~r^*^wmmmmmmm^*  i  ,     ,  i     i  i  i   —————— i— 

Roberts  v.  Cooper. 

\.m     ■--      .  >■»— — m»«  urn  Mm    i  ■■— ^— ii— » 

agreeth  to  have  a  part  of  the  thing,  or  land,  or  debt,  which  is 
in  suit,  that  shall  be  recovered  if  the  party  recover,  to  main- 
tain and  aid  him  in  the  action  and  in  the  manner  for  which  he 
sueA.'  (a.)  'Then  he  who  is  grieved  shall  have  this  action 
against  him  who  maintaineth  the  suit  for  the  same  intent.' " 
The  author  then  proceeds  to  give  the  form  of  the  writ  which 
is  not  material  to  the  argument,  and  therefore  is  omitted. 
"  Champerty  is  the  most  odious  species  of  maintenance."  (Co- 
myns,  l)ig.,  tit.  Maintenance,  A  2.)  "If  he  who  maintains 
aaother  is  to  have,  by  agreement,  apart  of  the  land  pr  debt,  &c, 
in  suit,  it  is  called  champerty,"  (ib.;)  "  or  if  he  agrees  to  have  a 
rent  or  other  profit  out  of  the  land,  (ib.,)  "though  the  agree- 
ment be  by  parol  or  deed."  (lb.)  Blackstone,  in  his  Com., 
vol.  4,  p.  135,  speaks  of  these  champertors  as  "  the  pests  of  civil 
society,,  that  are  perpetually  endeavoring  to  disturb  the  repose 
of  their  neighbors,  and  officiously  interfering  in  other  men's 
quarrels,  even  at  the  hazard  of  their  own  fortunes;"  and  he 
adds,  they  "  were  severely  animadverted  on  by  the  Roman  law." 

2.  Champerty  is  an  offence  at  the  common  law,  irrespective 
of  the  old  English  statutes  on  the  subject.  (Com.  Dig.,  tit 
Maintenance,  A2;4  Kent  Com.,  p.  449;  Story's  Eq.  Com., 
sec.  1048;  8  Qreenl.  Ev.,  sec.  180;  1  Russell  on  Crimes,  180; 
3  Vesey,  jr.,  449,  Wallis  v.  The  Duke  of  Portland;  11  Mass. 
Rep.,  549,- Sweet  v.  Poor;  5  Pick.  Rep.,  848,  Brinley  v.  Whit- 
ney ;  ib.,  353,  per  Parker,  C.  J.;  9  Mete.  Rep.,  489,  Lathrop  v. 
Amherst  Bank;  22  Wend.  Rep.,  408,  Small  v.  Mott;  ib.,  405, 
406,  per  Walworth,  Ch.;  1  Ham.  Rep.,  Ohio,  132,  Key  v.  Vat- 
tier;  13  ib.,  175,  Weekly  v.  Hale;  4  Litt,  417,  Rust  t?.  Larue; 
5  Monr.,  416,  Brown  ».  Beauchamp;  3.  S.  and  M.  Rep.,  130, 
Sessions  v.  Reynolds.) 

8.  Champerty  is  malum  in  se  at  the  common  law,  and  was  so 
held  to  be  by  Bracton  before  the  enactment  of  the  statutes ;  (3 
Edward  I,  ch.  28,  and  ch.  88;  and  28  Edw.  I,  ch.  11,  per  Wal- 
worth, Ch.,  22,  Wend.  Rep.,  406.)  That  learned  Chancellor, 
after  denouncing  champerty  as  the  worst  species  of  mainte- 
nance, and  after  admitting  that  the  revised  statutes  of  .New 
York  had  in  a  general  decree  abrogated  the  law  of  mainte- 
nance, adds :  "  I  do  not  think,  however,  that  an  agreement  actu- 
ally champertous,  as  when  a  stranger  to  the  subject  of  litigation, 
who  has  no  interest  therein  in  law  or  equity,  or  in  expectancy 
by  the  ties  of  blood  or  affinity,  agrees  to  assist  in  embroiling 
his  neighbor  in  litigation,  or  in  carrying  their  suits  through 
the  different  courts  after  they  are  commenced,  upon  a  stipula- 
tion that  he  shall  receive  a  share  of  the  fruits  of  the -litigation 
as  a  reward  for  his  mischievous  interference,  can  be  enforced 
in  courts  of  justice." 
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4.  The  courts  in  this  country  have  uniformly  pronounced 
against  the  validity  of  all  contracts  or  transactions  tainted 
with  champerty.  In  Massachusetts,  11  Mass.  Rep.,  549,  Sweet 
v.  Poor;  5J?ick.Rop.,  348,  Brindley  t;.  Whiting;  9  Mete.  Rep., 
489,  Lathrop  v.  Amherst  Bank;  in  New  York,  2  Sand.  Supr. 
Ct  Rep.,  141,  Satterlee  v.  Frazer ;  5  John.  Ch.  Rep.,  44,  Arden 
v.  Patterson;  22  Wend.  Rep.,  403,  Small  v.  Mott;  in  Ohio,  1 
Ham.  Rep.,  132,  Key  v.  Vattier;  in  Kentucky,  8  B.  Mon.  Rep., 
488,  Thompson  v.  W  arren ;  in  Alabama,  9  Ala.  Rep.,  755,  Byrd 
v.  Oden ;  17  ib.,  206,  Elliott  v.  McClelland ;  24  ib.,  472,  Wheeler 
v.  Pounds;  in  Mississippi,  7  S.  and  M.,  130,  Sessions  v.  Reyn- 
olds; 11  ib.,  249,  Doe  v.  Ingersolls;  in  Tennessee,  11  Humph. 
Rep.,  189,  Wilson  v.  Nance;  10  ib.,  342,  Morrison  v.  Drader- 
ick;  and  in  Illinois,  11  III.  Rep.,  558,  McQoon  v.  Ankeny.  In 
Dishler  v.  Dodge,  16  How.  Rep.  S.  C.  U.  S.,  622;  ib.,  682, 
633,  645,  where  Dodge,  the  defendant  in  error,  treasurer,  and 
tax  collector  of  Cuyahoga  county,  Ohio,  had  distrained  the 
amount  due  for  taxes  from  certain  banks  in  bank  notes,  and 
had  deposited  such  notes  with  the  Cleveland  Insurance  Com-, 
pany,  and  where  the  banks  had  subsequently  united  in  a  writ- 
ten and  absolute  transfer  of  these  notes  to  the  plaintiff  in  error, 
who  brought  replevin,  it  was  held  by  two  of  the  justices  of  this 
court  (Catron  and  Daniel])  that  the  transaction  was  "  disrepu- 
table," and  the  transfer  void  for  champerty.  But  if,  in  place  of 
making  an  absolute  sale,  the  banks  had  transferred  the  notes 
on  an  express  agreement  that  Dishler  should  institute  an  action,* 
prosecute  it  to  consummation,  and  divide  the  results  as  in  this 
case,  would  not  the  whole  court  have  united  in  pronouncing 
the  transfer  corrupt,  and  the  title  thus  attempted  to  be  acquired 
a  nullity?  It  was  precisely  because  the  transfer  was  absolute, 
and  the  banks  had,  or  were  to  have,  no  remaining  interest,  that 
the  majority  of  the  court  upheld  the  transaction. 

5.  Champerty  being  deemed  immoral,  and  at  the  common 
law  rendenng  all  .contracts  or  transactions  tainted  therewith 
null  and  void,,  it  is  to  be  presumed  that  the  common-law  rule 
on  that  subject  obtains  in  the  State  of  Michigan.  "But  if 
maintenance  or  champertv,"  says  Ch.  J.Parker,  (1  Pick. Rep., 
417,  Thurston  v.  Percival,)  "is  malum  in  se,  or  an  offence  at 
common  law,  it  is  to  be  presumed,  without  any  statute,  that 
the  same  law  is  in  force  there;"  that  is  to  say,  in  the  State  of 
New  York.  But  we  tire  not  left  to  presumption  in  this  case; 
for  the  Supreme  Court  of  Michigan. have  held  expressly  that 
the  common  law  is  in  force  in  that  State,  except  so  far  as  it  is 
repugnant  to  or  inconsistent  with  its  Constitution  or  statutes. 
(2  Doug.  Rep.,  184,  Stout  v.  Keyes;  ib.,  515,  Rue  High,  appel- 
lant ;  ib.,  528,  per  Wing,  J.)   And  they  have  particularly  recog- 
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nised  and  enforced  the  common  law,  on  the  subject  of  main* 
tenance  and  champerty,  ift  that  State.  (1  Doug.  Rep.,  19;  ib., 
38,  Buckner's  Lessee  v.  Lawrence;  ib.,  666,  Stockton  v.  Wil- 
liams.) 

6.  The  statute  of  Michigan,  "Rev.,  1846,  tit.  xiv,  ch.  65,  sec 
7,  p.  263,  did  no  more  than  remove  the  illegality  of  a  convey- 
ance when  there  was  an  adverse  possession.  It  did  not  touch 
the  illegality  of  an  agreement  tainted  with  champerty,  nor 
make  a  deed,  executed  in  conformity  with  such  agreement, 
valid.  The  statute  merely  allows  a  grantee,  in  a  caqe  of  adverse 
possession,  to  recover,  in  his  own  name,  what  the  law,  as  it  pre- 
viously stood,  permitted  him  to  do,  in  the  name  of  his  grantor, 

SDoug.  Rep.,  646,  Stockton  v.  Williams;  6  Pick.  Rep.,  348, 
rinkley  v.  Whiting;  8  B.  Mon.  Rep.,  368,  Ring  v.  Qray;  11 
Humph.  Rep.,  189,  Wilson  v.  Nance.) 

7.  The  authorities  show  that  the  oftence  of  champerty  is  quite 
"distinct  from  that  of  the  illegality  of  buying  a  title  in  a  case  of 
adverse  possession.  This  distinction  is  recognised  in  this  coun- 
try, both  in  statutory  enactments  and  by  the  decisions  of  the 
courts.  Thus,  in  Ohio,  it  is  held  that  a  conveyance  of  land, 
in  the  adverse  possession  of  another,  is  not  void,  (15  Ohio  Rep., 
166,  Cressinger  v.  Welch;)  but  that  the  aid  of  the  courts  will 
not  be  given  to  sanction  and  enforce  champerty  or  other  con- 
tracts, contrary  to  public  justice  and  to  the  peace  and  happi- 
ness of  the  community.  (1  Ham.  Rep.,  132,  Key  v.  Vattier.) 
There  can  be  no  champerty  without  an  adverse  possession ;  but 
in  Michigan  there  may  be  a  sale  or  conveyance  where  there  ia 

•  an  adverse  possession,  either  with  or  without  champerty.  In 
the  latter  case,  the  deed  is  made  valid  by  the  statute  referred 
to,  and  in  the  former  it  is  void  at  the  common  law.  In  Eng- 
land, and  in  most  of  the  States  of  this  Union  having  laws 
against  buying  disputed  titles,  the  question  of  champerty  can 
hardly  arise  as  in  this  case;  but  the  statute  of  Michigan,  hav- 
ing enabled  a  party  disseized  to  convejr  notwithstanding,  we 
now  find  a  champertor  in  court,  invoking  the  judgment  and 
process  of  the  court  to  consummate  the  illegality.  Will  the 
court  aid  him?  In  ordinary  cases,  the  champertor  merely  con- 
tracts to  pay  or  contribute  to  the  expenses  'of  a  lawsuit  com- 
menced, or  to  be  commenced,  in  the  name  of  the  party  with 
whom  the  arrangement  is  made,  in  consideration  of  a  share  of 
the  proceeds ;  but  Blackstone,  in  his  Commentaries,  (4  vol.,  j). 
186,)  says,  "that,  in  our  sense  of  the  word,"  champerty  "signi- 
fies the  purchasing  of  a  suit,  or  right  of  suing;"  and  then  he 
adds :  "No  mail  should  purchase  any  pretence  to  sue  in  an- 
other's right"  Quoted  and  approved  by  Catron,  J.,  in  16 
How.  Rep.  S.  C.  U.  S.,  633.)    "I  am  not  aware,"  says  the 
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learned  judge,  u  that  this,  as  a  general  rale,  has  been  disputed/' 
Certainly  not,  if  the  case  involves  a  division  of  proceeds;  and 
this  is  exactly  what  Mr.  Cooper  has  done.  The  law  of  cham- 
perty does  not  require  an  obligation  to  pay  the  costs  of  the  suit, 
or  a  contribution  in  cash  to  tne  expenses  of  the  litigation,  to 
constitute  the  offence;  but  professional  or  any  other  aid,  in 
consideration  of  having  a  part  of  the  subject  or  thing  in  con- 
troversy, is  sufficient.  (  Vide  opinion  of  Green,  J.,  Backus  v. 
Byron,  Appendix  B.)  In  this  case,  Cooper  has  made  himself 
liable  for  all  the  costs,  and  assumed  all  the  expenses,  by  taking 
a  deed  of  the  property,  and  instituting  a  suit  in  his  own  name. 
Surely  the  court  will  not  hold  that  a  champertor  can  elude  the 
imputation  arising  in  the  case,  by  taking  a  conveyance  and 
making  himself  plaintiff  in  a  lawsuit  which  he  prosecutes  on 
shares.  Champerty  will  have  free  course  in  Michigan  if  that 
can.  be  done.  The  pains  and  penalties  inflicted  by  the  laws  of 
that  State  on  champerty,  as  a  crime  at  the  common  law,  (vide 
opinion  of  Green,  J., Backus  v.  Byron,  Appendix  B,)  will  amount 
to  nothing. 

8.  The  principles  here  indicated  are  fully  sustained  by  a  re- 
cent decision  of  the  Supreme  Court  of  Michigan,  (vide  Backus 
v.  Byron,  Appendix  B.)  The  opinion  given  by  Judge  Green 
recognises  and  establishes  the  following  propositions: 

1.  That  the  common  law"  on  the  subject  of  champerty  is  in 
full  force  in  Michigan,  and  makes  all*  contracts  tainted  with  it 
void. 

2.  That  it  is  not  necessary  to  constitute  the  offence,  that  the 
party  should  obligate  himself  to  pay  the  taxable  costs  of  a  suit, 
or  to  contribute  to  the  expenses  of  the  litigation  in  cash. 

3.  That  champerty  as  a  crime  at  the  common  law  is  to  be 
visited  with  pains  and  penalties  under  and  by  virtue  of  a  stat- 
ute of  that  State.    (Revision  1846,  tit.  xxx,  ch.  161,  sec.  22.) 

•The  learned  judge  was  the  revisor  of  the  statutes  of  1846, 
and  is  likely  to  know  whether  the  Legislature  intended  to  set 
aside  or  abrogate  the  law  of  champerty.  The  positions  assumed 
in  Backus  v.  Byron  are  so  ably  reasoned  and  so  thoroughly 
sustained  by  authority,  that  it  will  be  superfluous  to  add  an- 
other word  on  the  general  subject.  (For  man£  authorities, 
both  English  and  American,  not  hereinbefore  quoted,  see  the 
opinion  of  Judge  Green.) 

9.  If  there  ever  was  a  case  calling  for  a  rigorous  application 
of  that  law,  it  is  this.  The  Minnesota  Mining  Company  were 
in  possession  of  the  premises  in  good  faith,  relying  on  the  con- 
struction given  to  the  act  of  1847  by  the  authorities  of  the 
United  States,  without  the  slighest»suspicion  that  Michigan 
could  or  would  advance  pretensions  under  the  school-land 
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compact,  and  had  made  costly  improvements  on  the  same, 
when  such  premises  were  put  up  at  auction  at  Lansing,  behind 
their  backs,  and  bid  in  for  a  song.  Cooler  must  have  been 
cognizant  of  all  the  facts.  He  knew  the  situation  of  the  prop- 
erty, and  that  the  claims  of  Bacon  would  meet  with  stern  re- 
sistance. With  his  eyes  open,  after  having  consulted  counsel, 
he  deliberately  entered  into  a  copartnership  of  champerty  with 
Bacon,  and  now  asks  the  interposition  of  this  court  to  enable 
him  and  his  associate  to  realize  the  object  and  end  of  the  cor- 
rupt arrangement.  What  is  particularly  aggravating  in  the 
case  is,  the  certainty  that  Bacon  could  not  secure  his  unjust 
acquisition  by  a  suit  in  the  name  of  Williams.  His  recent 
deed  to  the  Minnesota  Mining  Company  evinces  pretty  clearly 
what  the  course  of  the  latter  would  have  been,  on  being  in- 
formed of  the  true  character  of  the  transaction.  He  would 
have  arrogated  equitablepowers,  and  done  justice  to  the  parties. 
10.  If  the  deed  from  Williams  to  Cooper  was  void  for  cham- 
perty, then  we  have  a  perfect  title,  (even  though  we  are  over- 
ruled on  other  points,)  by  reason  or  the  deed  from  Williams 
and  wife  to  the  company,  of  June  26, 1856,  and  it  is  submitted 
that  the  testimony  offered  should  have  been  admitted,  and  the 
judgment  below  should  be  reversed  for  its  exclusion. 

The  counsel  for  the  defendant  avoided  a  reargument  of  the 
points  decided  in  18  Howard,  but  upon  the  new  matter  made 
the  following  points  : 

Taking  these  facts  in  detail,  the  first  question  presented  is, 
whether  the  deed  from  Williams  to  the  Minnesota  Mining 
Company  was  properly  rejected. 

This  deed  from  Williams  bears  date  since  his  deed  to  Cooper, 
and  since  the  decision  of  this  court  affirming  the  validity  of 
Cooper's  title.  The  record  also  shows  that  Williams  was  a 
naked  trustee  of  the  legal  title,  and  conveyed  to  Cooper,  at  the 
reouest  of  Bacon,  who  was  in  equity  the  owner  of  the  land/ 

The  subsequent  conveyance,  therefore,  of  Williams,  without 
authority  from  Bacon,  to  the  Minnesota  Mining  Company, 
who  well  knew  the  fact  of  the  prior  conveyance  to  Cooper,  and 
the  relation  Williams  sustained  to  the  title,  was  in  law  a  fraud- 
ulent act  of  both  grantor  and  grantee,  and  could  pass  no  title 
if  his  former  deed  was  valid,  and  had  conveyed  the  land  to 
Cooper.  (City  of  New  Orleans  v.  De  Armas,  9  Pet,  236; 
United  States  v.  Arredondo,  6  Pet.,  788.) 

A  grant  is  an  extinguishment  of  the  right  of  the  grantor, 
and  therefore  he  and  all  claiming  under  him  are  always  esttip- 
ped  by  the  grant.  (Fletcher  v.  Peck,  6  Cranch,  87 ;  Terrett 
v.  Taylor,  9  Cranch,  48 ;  Pollard's  Lessee  v.  Hogan,  8  flow.,  212.) 
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2.  The  next  fact  offered  in  proof  in  connection  with  said 
deed  from  Williams  to  the  Minnesota  Mining  Company  was, 
that  said  company  when  Cooper  purchased  was  in  possession 
of  the  land,  claiming  title  to  it,  and  that  he  before  and  at  the 
time  of  the  purchase  knew  of  such  claim  And  occupancy. 

It  is  hot  necessary  to  consider  whether  at  common  law  a 
deed  would  be  void  for  maintenance  which  conveyed  land  in 
the  adverse  possession  of  another,  since  the  statute  law  of  Mich- 
igan expressly  recognises  the  validity  of  such  conveyance. 

The  following  provisions  having  a  bearing  on  that  subject 
will  be  found  in  the  laws  of  Michigan: 

"  Conveyances  of  land  or  any  estate  or  interest  therein  may 
be  made  by  deed  signed  and  sealed  by  the  person  from  whom 
the  estate  or  interest  is  intended  to  pass,  being  of  lawful  age, 
or  by  his  lawful  agent  or  attorney,  and  acknowledged  or  proved, 
and  recorded,  as  directed  in  this  chapter,  without  any  other 
act  or  ceremony  whatever."    (Revised  Code  of  1846,  p.  262.) 

"No  grant  or  conveyance  of  lands  or  interest  therein  shall  _ 
be  void,  for  the  reason  that  at  the  time  of  the  execution  thereof 
such  lands  shall  be  in. the  actual  possession  of  another  claiming . 
adversely."    (Page  263.)    And  at  page  490,  title  Ejectment,  is 
the  following  provision : 

"It  shall  not  be  necessary  for  the  plaintiff  to  prove  an  actual 
entry  under  title,  nor  actual  receipt  of  any  profits  of  the  prem- 
ises demanded,  but  it  shall  be  sufficient  for  him  to  show  a  right 
to  the  possession  of  such  premises  at  the  time  of  the  commence- 
ment of  the  suit,  as  heir,  devisee,  purchaser,  or  otherwise." 

From  these  enactments  it  is  plain  that  the  possession  of  the 
Minnesota  Mining  Company,  under  claim  of  title  and  Cooper's 
knowledge  of  it  when  he  purchased,  cannot  affect  the  validity 
of  Williams's  conveyance  to  him. 

A  short  time  prior  to  their  passage,  and  which  no  doubt  gave 
ijse  to  them,  the  courts  of  Michigan  had  decided  that  a  con- 
veyance of  land  held  adversely  was  void.  (Buckner's  Lessee 
v.  Lawrence,  1  Doug.  Mich.  Rep.,  38 ;  Godfrey  i>.  Desbrow, 
Walk.  Mich.  Ch.  Rep,,  266 ;  Root  v.  Chapin,  same  vol.,  79 ; 
Hubbard  v.  Smith,  2  Mich.  Rep.,  212.) 
.  8.  The  remaining  fact  offered  in  proof  in  this  connection 
was,  that.  Bacon,  being  the  owner  in  equity  of  the  land,  sold  it 
to  Cooper  in  trust  for  the  National  Mining  Company,  and  that 
Williams,  his  trustee,  by  his  direction,  conveyed  it  to  Cooper 
in  trust  for  said  company;  and  that  he.  Bacon,  was  also  the 
owner  of  the  whole  capital  stock  of  said  National  Mining  Com- 
pany, six-tenths  of  which  he  sold  and  transferred  to  Cooper, 
retaining  the  other  four- tenths;  and  that  when  he  took  the 
conveyance  of  the  land,  he  intended  to  bring  suit  against  the 
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Minnesota  Mining  Company  for  the  benefit  of  the  National 
Mining  Company;  and  before  the  conveyance  was  delivered  to 
him  by  Williams,  he,  in  conjunction  with  Bacon,  applied  to 
counsel  to  employ  such  counsel  in  such  suit. 

When  the  statute  allowed  a  purchaser  to  take  a  conveyance 
of  land  in  the  adverse  possession  of  another  claiming  title,  it, 
as  incident  thereto  and  by  necessary  intendment,  gave  to  the 

5urchaser  a  ri^ht  to  use  all  lawful  means  to  obtain  possession, 
'here  are  vanous  lawful  means  of  doing  this,  and  by  6uit  is 
one  of  them,  which,  in  such  case,  is  by  far  the  most  common. 
It  would  be  going  a  great  length  to  hold  that  he  must  not,  at 
the  time  he  makes  the  purchase,  intend  to  use  this  means ; 
that  if  he  have  such  intention,  the  purchase  will  be  void;  that 
the  intention  to  sue  mast  be  formed  at  some  time  subsequent 
to  the  conveyance.  It  is  deemed  a  sufficient  reply  to  this  to 
say,  that  no  such  condition  is  found  in  the  law  wnich  allows 
the  conveyance  to  be  made.  *8uch  condition  would  have  ren- 
dered the  statute  almost  a  dead  letter,  and  riven  rise  to  a  con- 
test about  the  intention  of  the  purchaser  in  almost  every  case. 

The  Legislature  must  have  well  known  that  in  most  cases 
where  land  was  in  the  possession  of  another  claiming  title,  the 
occupant  would  contest  his  right  bylaw;  and,  as  a  general 
thing,  that  the  purchaser  would  be  obliged  to  establish  his 
elaim  in  that  way.  It  is  therefore  reasonable  to  presume,  that 
if  the  Legislature  intended  to  impose  such  restriction  on  the 
conveyance,  it  would  have  been  expressed  in  plain  language. 

But  it  may  be  said,  in  reply,  that  it  was  not  tlje  intention 
of  the  Legislature  to  license  champerty. 

Champerty  is  a  species  of  maintenance ;  and  if  it  be  under- 
stood to  embrace  a  conveyance  of  land  held  adversely  by  an- 
other claiming  title,  then  the  answer  is,  that  to  that  extent  it 
has  been  rendered  lawful  in  Michigan ;  but  if  it  be  understood 
in  its  original  and  primitive  sense,  as  being  "a  bargain  with  a 
plaintiff  or  defendant  to  divide  the  land  or  other  matter  sued 
for  between  thenuif  they  prevail  at  law,  the  champertor  to 
carry  on  the  party's  suit  at  his  own  expense,"  it  will  be  ad- 
mitted that  it  was  not  the  intention  of 'the  Legislature  to 
license  it. 

This  presents  the  question,  do  the  facts  which  the  plaintiff 
in  error  offered  to  prove,  amount  to  such  *  bargain? 

Was  it  agreed  that  Cooper  should  divide  the  land,  in  case 
the  suit  prevailed?  and  if  so,  with  whom?  This  is  the  first 
essential  ingredient  in  champerty. 

That  he  was  not  to  divide  it  with  Wrljiams,  the  grantor,  is 
certain,  nor  with  Bacon,  who  was  the  equitable  owner  and  real 
vendor,  because  the  conveyance  transferred  the  whole  interest 
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in  the  land,  both  legal  and  equitable,  to  Cooper,  in  trust  for 
the  corporation  called  the  National  Mining  Company.  There 
was  no  agreement  or  promise  that,  in  case  the  suit  prevailed, 
or  in  any  other  event,  either  Cooper  or  the  corporation  should 
convey  or  give  back  to  Bacon  any  part  of  the  land. 

Suppose  Cooper,  by  direction  of  the  National  Mining  Com- 
pany, had,  instead  of  bringing  suit,  immediately  after  the  con- 
veyance to  him,  sold  and  transferred  the  land  to  a  stranger, 
would  any  promise  to  or  agreement  with  Bacon  have  been 
violated?  and  if  so,  what  promise? 

Was  there  any  agreement  that,  if  the  land  was  recovered, 
there  should  be  a  division  of  it  between  Cooper  and  the  coiv 
poration  for  which  he  held  it  in  trust?  There  was  no  proof 
of  the  kind  offered.  He  held  the  naked  legal  title,  and  the 
corporation  held  the  whole  beneficiary  interest, in  the  land. 
In  case  of  recovery,  the  whole  beneficiary  interest  would  belong 
to  the  corporation,  and  it  could  at  any  time  compel  him  to 
convey  the  legal  title  to  the  company.  In  a  word,  he  sues 
just  as  every  other  trustee  sues,  for  the  sole  and  exclusive  ben- 
efit of  the  party  owning  the  equitable  estate. 

There  is  then,  in  the  proof  offered,  a  total  absence  of  a  bar- 
gain that  Cooper,  or  any  one  else,  should  divide  the  land  sued 
for,  or  receive  any  part  of  the  same  as  a  consideration  for  car- 
rying on  the  litigation,  and  that  essential  ingredient  of  cham- 
perty is  therefore  wanting. 

Another  essential  ingredient  to  make  a  case  of  champerty 
is,  that  Cooper  should  have  agreed  to  bring  and  carry  on  the 
suit,  and  that,  too,  at  his  own  expense.  (4  Black.  Com.,  135.) 

He  did  not  agree  to  do  either  of  these  things.  The  proof 
offered  was,  that  he  purchased  the  land  in  trust  for  the  Na- 
tional Mining  Company,  and  took  the  conveyance  with  the 
intention  of  prosecuting  the  title  for  the  benefit  of  that  corpora- 
tion, and  not  for  his  own  benefit.  Was  that  intention  obliga- 
tory upon  him?  Was  he  not  at  liberty  to  carry  it  out  or  not, 
at  his  pleasure  ?  Did  the  proof  offered  show  that  he  bargained 
to  prosecute  the  suit  at  his  own  expense?    Not  at  all. 

Every  trustee  has  a  right,  and  it  is  oftentimes  his  duty,  to 
sue  in  behalf  of  his  beneficiary.  In  snch  case,  unless  there  is 
proof  to  the  contrary,  the  presumption  is,  the  expense  is  borne 
by  the  beneficiary;  and  in  this  case  the  presumption  as  well 
afr  the  fact  is,  that  the  expense  is  paid  by  the  corporation. 

Does  the  feet  that  Cooper  owned  a  part  of  the  stock  in  the 
corporation  make  the  case  on  that  account,  so  far  as  this  ques- 
tion is  concerned,  any  way  different  from  what  it  would  be  if 
he  held  the  title  in  trust  for  the  corporation,  and  owned  none 
of  its  stock? 
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The  individual  members  or  stockholders  of  a  corporation 
are  entirely  distinct  from  the  artificial  body  endowed  with  cor- 
porate powers.  They  may  contract  with  each  other,  sue  or  be 
sued,  as  individuals ;  and  for  these  purposes  the  members  and 
the  corporation  are  regarded  by  law  as  strangers  to  each  other. 
In  a  word,  they  are  wholly  distinct  beings.  The  one  is  a 
natural  person,  the  other  an  artificial  invisible  being,  which 
(with  its  faculties  and  capacities)  is  created  by  law.  (Dodge 
v.  Woolsey,  18  How.,  844,  note;  Curran  v.  State  of  Arkansas, 
15  How.,  808;  Waring  v.  Catawba  Companv,  2  Bay.,  109; 
Fierce  v.  Partridge,  8  Met  Mass.,  144;  Hill  v.  Manchester 
Water  Works,  5  AdoL  and  Ell.,  866;  Dunstone  v.  Imperial 
Gas  Company,  8  Bac.  and  AdoL,  125;  Geer  v.  School  Dis- 
trict, 6  Vermont,  187, 18  Vermont,  405;  Marine  Bank  of  Bal- 
timore v.  Beays,  4  II,  and  Johns.,  888 ;  Angell  and  Ames  on 
Corp.,  sees.  193,  890;  5  Ohio,  205.) 

It  follows,  as  a  necessary  consequence  from  these  principles, 
that  the  fact  that  both  Cooper  and  Bacon  held  stock  in  the 
National  Mining  Company,  for  whose  benefit  the  conveyance 
of  the  land  was  made  to  Cooper,  had  no  more  influence,  either 
in  law  or  equity,  upon  the  operation  and  legal  effect  of  the 
grant,  than  if  that  stock  had  been  held  by  a  total  stranger  to 
the  sale  of  the  land. 

If  a  party  who  carries  on  a  suit  has  any  interest,  legal  or 
equitable,  or  possibility  of  interest  in  the  land  which  is  the 
subject  of  the  suit,  there  is  no  ground  for  the  charge  of  main- 
tenance. In  other  words,  where  there  is  a  privity  of  estate, 
direct  or  indirect,  presentor  remote,  maintenance  is  Justifiable. 
(Wickham  v.  Conklin,  8  John.,  227;  Wallis  v.  Pactland,  8 
Yes.,  508;  2  Balls.  Abr.,  115;  Bacon's  Abr.,  title  Maintenance, 
letter  B.) 

It  is  not  deemed  necessary  to  make  further  comment  on  tha 
subject  of  champerty. 

Mr.  Justice  GREER  delivered  the  opinion  of  the  court 
Cooper,  the  plaintiff  below,  brought  this  action  of  ejectment 
to  recover  a  part  of  section  No.  16,  in  township  50  north,  range 
89  west,, lying  within  the  mineral  district  south  of  Lake  Supe- 
rior, in  the  State  of  Michigan.  He  claimed  under  the  State  of 
Michigan,  and  the  defendant  for  the  Minnesota  Mining  Com* 

?any,  under  a  right  of  pre-emption  from  the  United  States* 
'he  case  was  tried  in  the  Circuit  Court,  and  a  verdict  and 
judgment  rendered  for  the  defendants.  On  a  writ  of  error  to 
this  court,  the  judgment  of  the  court  below  was  reversed,  and 
the  record  remitted  for  farther  proceedings,  in  pursuance  of 
the  judgment  of  this  court    The  report  of  the  case  in  18  How* 
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ard,  173,  exhibits  a  full  statement  of  the  facts,  and  of  the  ques- 
tions of  law  arising,  thereon,  as  decided  by  the  court,  which  it 
is  unnecessary  to  recapitulate.  On  the  last  trial,  the  Circuit 
Court  was  requested  to  give  instructions  to  the  jury  contrary 
to  the  principles  established  by  this  court  on  the  tirst  trial,  and 
nearly  all  the  exceptions  now  urged  against  the  charge  are 
founded  on  such  refusal.  But  we  cannot  be  compelled  on  a 
second  writ  of  error  in  the  same  case  to  review  our  own  de- 
cision on  the  first.  It  has  been  settled  by  the  decisions  of  this 
court,  that  after  a  case  has  been  brought  here  and  decided,  and 
a  mandate  issued  to  the  court  below,  if  "a  second  writ  of  error 
is  sued  out,  it  brings  up  for  revision  nothing  but  the  proceed* 
ings  subsequent  to  the  mandate.  None  of  the  questions  which 
were  before  the  court  on  the  first  writ  of  error  can  be  reheard 
or  examined  upon  the  second.  To  allow  a  second  writ  of  error 
or  appeal  to  a  court  of  last  resort  on  the  same  questions  which 
were  open  to  dispute  on  the  first,  would  lead  to  endless  litiga- 
tion. In  chancery,  a  bill  of  review  is  sometimes  allowed  on 
petition  to  the  court;  but  there  would  be  no  end  to  a  suit  if' 
every  obstinate  litigant  could,  by  repeated  appeals,  compel  a 
court  to  listen  to  criticisms  on  tneir  opinions,  or  speculate  of 
chances  from  changes  in  its  members.  (See  Sizer  t?.  Many, 
16  How.,  173;  Corning  v.  Troy  Iron  Company,  15  How.,  466; 
Himely  v.  Rose,  5  Cranch,  515 ;  Canter  v.  The  Ocean  Insu- 
rance Company,  1  Pet.,  511 ;  The  Santa  Maria,  10  Wheaton, 
481;  Martin  v.  Hunter,  1  Wheaton;  and  Sibbald  et  al.  ?.  Uni- 
ted States,  12  Pet.,  488.) 

We  can  now  notice,  therefore,  only  such  errors  as  are  al- 
leged to  have  occurred  in  the  decisions  of  questions  which 
were  peculiar  to  the  second  trial. 

I.  The  first  of  these  is  an  exception  to  the  refusal  of  the 
court  to  permit  the  deposition  of  John  Wilson  to  be  read  to 
the  jury.  This  exception,  though  not  waived,  has  not  been 
much  pressed,  and  cannot  be  supported.  The  deposition,  re- 
fers to  no  facts  relevant  to  the  issue.  It  tended  to  show  that 
some  of  the  officers  of  the  land  office  and  the  Attorney  General 
had  expressed  opinions  on  the  questions  of  law  arising  in  this 
case,  different.from  those  expressed  in  the  Opinion  of  this  court. 
The  practice  of  the  land  office  and  the  opinions  of  the  Attor- 
ney General  may  form  very  persuasive  arguments  to  the  court, 
but  cannot  be  read  as  evidence  to  the  jury  of  what  the  law  is, 
or  ought  to  be.  It  is  the  province  of  the  court  to  instruct  the 
juiy  as  to  the  principles  of  law  affecting  the  case,  and  coun- 
sel cannot  appeal  to  a  jury  to  decide  legal  questions  by  read- 
ing cases  to  them,  or  giving  in  evidence  the  opinions  of  public 
officers. 

VOL.  xx.  81 
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II.  The  only  other  exception  to  be  noticed  is  founded  on  an 
offer  of  testimony  overruled  by  the  court,  and  an  instruction 
refused,  involving  the  same  question.  The  evidence  offered 
and  overruled  is  as  follows: 

"  The  defendant  then  produced,  and  offered  to  prove,  a  deed 
of  release  from  Alfred  Williams  and  wife  to  the  Minnesota 
Mining  Company,  dated  June  20th,  1856,  covering  the  lands 
in  controversy;  and  further  offered  to  prove,  in  connection 
therewith,  that  at  the  time  when  the  saia  Cooper  obtained  the 
deed  of  the  premises  in  controversy  from  Alfred  Williams,  the 
Minnesota  Mining  Company  was  in  actual  and  open  possession 
of  the  same,  claiming  title  under  their  patent  from  the  United 
States,  and  that  the  said  Cooper  knew  of  such  claim  and  oc- 
cupancy before  and  at  the  time  of  his  purchase,  and  of  said 
conveyance ;  that  he  obtained  said  title  from  Alfred  Williams, 
he  being  the  naked  trustee  of  John  Bacon,  and  that  all  the 
negotiations  for  the  said  purchase,  and  the  purchase  itself^ 
were  had  between  said  Cooper  and  Bacon,  the  said  Williams 
acting  under  the  directions  and  for  the  benefit  of  said  Bacon, 
and  having  or  claiming  no  personal  interest  in  said  lands;  that 
said  purchase  and  conveyance  were  made  for  the  following 
purpose,  namely :  that  said  Cooper-should  hold  the  same  in  trust 
for  a  corporation  known  as  the  National  Mining  Company,  all  of 
whose  stock  was  held  by  said  John  Bacon ;  and  by  the  condi- 
tions of  said  sale,  the  said  Cooper  was  to  receive,  and  did  receive, 
with  said  conveyance,  six-tenths  of  the  stock  aforesaid,  and  the 
said  Bacon  was  to  retain,  and  did  retain,  four-tenths  of  said  stock. 
That  the  said  Cooper  purchased  said  stock  and  took  said  con- 
veyance with  a  full  knowledge  of  the  claims  and  occupancy  of 
the  Minnesota  Mining  Company,  and  with  the  intention  of 
prosecuting  the  title  purchased  by  him,  by  legal  proceedings 
in  this  court  against  the  Minnesota  Mining  Company,  for  the 
benefit  of  the  National  Mining  Company;  and  that  before  said 
conveyance  was  delivered  to  him  by  said  Williams,  the  said 
Cooper,  in  conjunction  with  the  said  Bacon,  applied  to  counsel 
in  the  city  of  Detroit  to  employ  such  counsel^  in  the  litigation 
aforesaid,  which  was  to  be  had  with  the  Minnesota  Mining 
Company." 

The  deed  to  the  Minnesota  Mining  Company  was  for  por- 
tions of  the  land  not  demanded  in  this  suit,  and  by  itself  was 
not  relevant  The  purpose  and  object  for  which  this  testimony 
was  offered  is  not  stated ;  but  it  could  have  no  relevancy,  un- 
less to  show  the  title  to  the  plaintiff  below  to  be  void,  because 
purchased  and  obtained  with  full  knowledge  of  an  adverse  pos- 
session, and  support  the  following  instruction,  which  was  re- 
fused by  the  court: 
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"The  defendant  further  requested  the  court  to  charge  the 
jury,  that  if,  when  said  Williams  conveyed  to  said  Cooper  the 
premises  in  question,  the  said  Minnesota  Mining  Company  was 
in  actual  and  open  possession  of  said  lands,  claiming  title  thereto 
under  their  patent,  the  said  conveyance  was  void  in  law  against 
the  said  company  and  all  claiming  under  them ;  which  instruc- 
tions the  court  refused  to  give,  and  to  this  ruling  the  defend- 
ant excepted." 

As  the  court  had  excluded  the  testimony  offered  to  support 
this  point  of  defence,  the  defendant  could  not  expect  that  it 
would  be  submitted  to  the  jury  without  evidence.  We  have 
therefore  to  inquire  whether  the  testimony  offered  and  over- 
ruled by  the  court  ought  to  have  been  received  to  establish  the 
defence  of  maintenance  or  champerty. 

In  this  country,  where  lands  are  an  article  of  commerce, 

Sassing  from  one  to  Another  with  such  rapidity,  the  ancient 
octrine  of  maintenance,  which  makes  void  a  conveyance  for 
lands  held  adversely,  is  in  many  States  entirely  rejected.  In 
some  it  has  been  treated  as  obsolete  by  the  courts;  in  others 
it  has  been  abolished  by  statute;  while  with  some  it  appears 
to  have  found  more  favor. 

#  The  ancient  policy,  which  prohibited  the  sale  of  pretended 
titles,  and  held  the  conveyance  to  a  third  person  of  lands  held 
adversely  at  the  time  to  be  an  act  of  maintenance,  was  founded 
upon  a  state  of  society  which  does  not  exist  in  this  country. 
The  repeated  statutes  which  were  passed  in  the  reigns  of  Edw, 
I  and  Edw.  Ill  against  champerty  and  maintenance,  arose  from 
the  embarrassments  which  attended  the  administration  of  jus- 
tice in  those  turbulent  times,  from  the  dangerous  influence  and 
oppression  of  men  in  power.    (See  4  Kent  Com.,  477.) 

The  earlier  decisions  of  the  courts  of  Michigan  seem  to  have 
adopted  this  antiquated  doctrine  as  a  part  of  the  common  law 
in  that  State.  But  so  far  as  concerns  its  application  to  sales 
by  one  out  of  possession,  the  Legislature  have  annulled  it.  The 
Revised  Code  of  1846  (page  262)  e  lacts  that  "no  grant  or  con- 
veyance of  lands,  or  interest  ther  in,  shall  be  void  for  the  rea- 
son that  at  the  time  of  the  execution  thereof  such  lands  shall 
be  in  the  actual  possession  of  another  claiming  adversely." 

From  this  enactment  it. is  plain  that  the  possession  of  the 
Minnesota  Mining  Company,  under  claim  of  title,  and  Cooper's 
knowledge  of  it  when  he  purchased,  cannot  affect  the  validity 
of  the  deed  of  Williams  to  him.  Although  the  testimony, 
which  is  the  subject  of  this  exception,  was  evidently  offered 
with  a  view  only  to  raise  the  question  as  above  stated,  the 
counsel  for  the  plaintiff  in  error  have  endeavored  to  maintain 
in  this  court  that  the  court  below  ei  red  in  rejecting  it,  because 
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if  received  it  would  have  shown  the  contract  between  Cooper 
and  Bacon,  and  the  deed  from  Wilson,  to  be  void  for  champerty. 
This  offence  seems  to  have  been  originated  by  the  statutes 
passed  in  the  time  of  .Edw.  I  and  Edw.  HE.  (See  15  Viner's 
Abr.,  149,  tit.  Maintenance.)  It  is  defined  (Hawkins's  PL,  84) 
as  the  "unlawful  maintenance  of  a  suit,  in  consideration  of  an 
agreement  to  have  a  part  of  the  thing  in  dispute,  or  some  profit 
out  of  it;"  and  by  Chitty  as  "a  bargain  to  divide  the  land  (cam- 
pum  partire)  or  thing  in  dispute,  on  condition  of  his  carrying 
it  on  at  his  own  expense."  In  some  States  these  statutes  are 
held  to  be  obsolete.  But  it  seems  that  the  case  of  Backus  v. 
Byron  (4  Mich.  Rep.,  535)  has  declared  that  they  still  retain 
their  forcp  in  Michigan.  That  was  an  action  by  an  attorney 
against  his  client  on  a  contract,  by  which  the  attorney  agreed 
to  carry  on  a  suit  for  a  share  of  the  land  in  case  of  success,  and 
in  case  of  failure  to  have  nothing. 

But  in  this  case  there  was  no  offer  to  prove  that  Cooper  had 
agreed  to  carry  on  the  suit  in  consideration  of  receiving  a  share 
oi  the  land  in  case  of  success;  on  the  contrary,  the  offer  was 
to  show  that  he  "purchased  stock"  in  a  mining  corporation; 
that  the  legal  title  to  the  land  was  conveyed  to  him  in  trust  for 
himself  and  the  other  stockholders ;  and  as  a  consequence  of 
the  legal  title  being  vested  in  him,  the  suit  was  necessarily 
brought  in  his  name.  It  needs  no  argument  to  show  that  such 
a  transaction  has  none  of  the  characteristics  of  champerty,  and 
that  the  court  below  was  right  in  rejecting  testimony  which 
would  not,  if  admitted,  tend  to  show  a  valid  defence,  and  waa 
therefore  wholly  irrelevant. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed, 
with  costs. 

Mr.  Justice  DANIEL: 

"Whilst  I  concur  entirely  in  the  conclusion  just  declared  by 
the  court,  that  the  case  now  decided  is  in  its  features  essentially 
the  same  with  that  of  Cot  >er  v.  Roberts,  formerly  before  us, 
and  reported  in  the  18th  of  Boward,  p.  178,'  I  am  unwilling  to 
place  my  own  opinion  upon  the  fact  of  the  identity  of  the  two 
cases,  irrespective  of  the  reasons  or  principles  on  which  the 
former  or  those  cases  was  determined.  That  case  was  elabo- 
rately discussed  by  counsel;  was,  as  the  opinion  of  the  court 
evinces,  deliberately  considered;  the  theory  ard  objects  of  the 
system  adopted  by  the  Government  for  the  distribution  of 
public  lands  carefully  examined,  correctly  expounded,  and 
properly  sustained  by  the  decision.  In  the  reasoning  of  the 
court,  tne  cherished  objects  aimed  to  be  secured  by  that  theory, 
vis:  the  advancement  of  "religion,  morality,  and  knowledge,'' 
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as  indispensable  for  the  existence  of  good  government,  and  for 
the  happiness  of  mankind;  the  obligation  for  the  maintenance 
of  schools  and  the  means  of  education  as  necessary  for  the  ends 
proposed,  as  declared  in  the  third  article  of  the  ordinance  of 
1787,  are  prominently  and  correctly  set  forth  as  guides  in  the 
interpretation  and  application  of  the  policy  and  system  of  the 
Government  in  disposing  of  the  public  domain.  It  seems 
scarcely  to  admit  of  rational  doubt,  that  it  was  in  pursuance 
of  this  policy,  and  as  deemed  best  calculated  for  its  successful 
accomplishment,  that  in  the  surveys  made  or  to  be  made  of 
the  public  lands,  the  sixteenth  section  of  every  township,  be- 
ing central,  (and  therefore  more  than  any  other  section  could 
be,)  connected  with  the  several  interests  of  the  township,  was 
appropriated  for  the  use  of  schools.  Admitting  these  to  be 
che  policy  and  theory  of  the  Government,  designed  as  it  has 
been  declared  to  lay  the  foundation  of  social  and  political  good, 
it  would  seem  to  follow  that  nothing  short  of  the  highest  and 
most  overpowering  public  considerations,  or  an  absolute  ina- 
bility or  want  of  power,  should  be  permitted  to  defeat  or  in  anv 
degree  to  control  them.  Surely  speculations  for  private  emol- 
ument, and  still  less  such  as  might  be  attempted  through  the 
exercise  of  irregular  or  doubtful  authority,  should  not  be  per- 
mitted to  affect  them. 

The  power  vested  in  the  President  to  reserve  from  sale  such 
portions  of  land  as  he  should  deem  necessary  for  public  uses, 
may  be  classed  as  one  of  those  paramount  considerations,  con- 
stituting a  public  or  national  necessity,  reaching  even  to  the 
defence  of  the  country  by  fortifications  or  arsenals.  In  the  same 
category  may  be  placed  the  sanctimony  of  the  rights  of  prop- 
erty and  possession  existing  and  vested  in  territories  anterior 
to  their  acquisition  by  the  United  States;  rights  guarantied  by 
treaty  stipulations.  In  the  same  light  may  be  viewed  the  with- 
holding temporarily  from  sale  lands  in  which  were  minerals 
and  salt  springs.  All  these  restrictions  or  reservations  are  ex- 
ceptions merely,  and  should  be  carried  no  farther  than  their 
terms  expressly  or  necessarily  require.  They  can  with  no  pro- 
priety be  regarded  as  forming  in  themselves  a  system ;  much 
less  as  overturning  a  system  designed  to  be  as  far  as  practi- 
cable general  and  uniform,  and  proclaimed  from  its  origin  to 
be  founded  in  wisdom  and  in  a  solemn  sense  of  public  gof  d, 
and  as  such  to  be  fogtered  and  sustained.  Every  new  State 
has  come  and  will  come  into  the  Union  relying  on  the  faith  of 
this  pledge ;  and  even  upon  the  concession  of  a  power  in  the 
Government  to  violate  that  pledge,  such  a  violation  could  be 
referred  to  no  principle  of  justice,  and  should  therefo  e  never 
be  imputed  but  upon  proofs  the  most  positive  and  unequivocal. 
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The  sixteenth  section  of  each  township  could  not,  it  is  true,  be 
specifically  designated  and  possessed  anterior  to  a  survey  of 
the  public  lands ;  but  the  right  to  that  sedtion  and  its  appro- 
priation existed  in  contract  or  pledge  by  virtue  of  the  ordinance 
and  the  laws  of  the  United  States,  and  the  right  of  possession 
and  enjoyment  was  matured  by  the  execution  of  the  surveys. 
It  cannot  be  supposed  that  this  right,  so  important,  was  de- 
stroyed or  impaired  by  an  agreement  for  temporary  occupancy, 
made  without  reference  to  any  survey  or  division  of  the  lands, 
made,  too,  without  legitimate  authority ;  nor  can  such  right  be 
affected  by  anv  ordinary  allowance  of  pre-emption,  because  the 
pledge  of  the  Government  is  pre-existing,  is  express,  and  there- 
fore paramount. 

The  State  of  Michigan  was  admitted  into  the  Union  under 
the  pledge  given  her  by  the  general  land  system  of  the  United 
States;  her  right  to  the  sixteenth  section  of  each  township  was 
under  that  pledge  fully  recognised.  It  could  not  therefore, 
consistently  with  good  faith,  be  displaced  by  an  arrangement 
irregular  in  its  origin,  and  temporary  in  its  character,  in  its 
tenancies  and  operation  conflicting  with  a  preceding,  general, 
and  beneficial  system  of  policy.:  No  effectual  adversary  rights 
could  grow  out  of  such  an  arrangement.  Upon  the  views 
herein  expressed,  I  am  in  favor  of  an  affirmance  of  the  judg- 
ment in  this  cause,  not  merely  on  the  ground  that  this  cause 
is  essentially  the  -same  with  that  already  decided  between  these 
parties,  as  reported  in  the  18th  of  Howard,  p.  173,  but  also  be- 
cause the  opinion  of  this- court  upon  the  law  and  the  facts  of 
the  last-mentioned  cause  commandamy  entire  approbation. 


Alfred  Ingraham  and  George  Read,  Assignees  in  trust  of 
the  Grand  Gulf  Railroad  and  Banking  Company,  Appel- 
lants, v.  Henry  S.  Dawson,  Administrator   of  Moses 

-  Groves,  deceased,  Josiah  Stansbrough,  and  John  R.  Mar- 
shall. 

Where  there  were  proceedings  in  a  State  court  between  a  bank,  one  of  its  creditors, 
and  one  of  its  debtors,  and  the  bank  haying  failed,  assigned  its  assets  to  trus- 
tees, who  intervened  in  the  dispute  between  the  other  two  parties,  the  judgment 

_  of  the  State  court  against  the  intervenors  must  be  considered  final,  and  a  bill 
filed  by  them  in  the  Circuit  Court  of  the  United  States  must  be  dismissed. 

If  there  were  irregularities  in  the  proceedings  of  the  State  court,  it  was  for  that 
court  to  correct  them,  had  complaint  been  made  at  the  proper  time. 

Thi6>  was  an  appeal  from  the  Circuit  CouH  of  the  United 
States  for  the  eastern  district  of  Louisiana. 
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The  facte  in  the  case  are  fully  stated  in  the  opinion  of  the 
Circuit  Court,  which  the  reader  will  find  referred  to  in  the 
opinion  of  this  court,  as  constituting  a  part  of  the  statement 
of  this  report.  It  is  therefore  transcribed  from  the  record,  and 
was  as  follows : 

Opinion  of  the  Circuit  Court. 

The  facts  of  this  case  are,  that  in  May,  1841,  the  Grand  Gulf 
Railroad  and  Banking  Company,  of  Grand  Gulf,  Mississippi, 
recovered  two  judgments  against  Moses  H.  Groves,  for  the 
aggregate  sum  of  twenty-two  thousand  six  hundred  and  thirty- 
eight  and  forty-three  hundredths  dollars,  with  arrears  of  in- 
terest and  costs. 

Prior  to  this  event,  the  hank  had  suspended'specie  payments, 
and  in  February,  1842,  made  a  general  assignment  of  its  ef- 
fects to  the  plaintiff,  Ingraham,  and  one  Lindsay,  (of  whom 
the  plaintiff,  Kead,  is  the  assignee  or  successor,)  to  be  collected 
and  appropriated — 1st,  to  the  expenses  of  the  trust ;  2d,  to  pay 
off  judgment  creditors;  3d,  to  indemnify  and  save  harmless 
the  sureties  or  guaranties  of  any  engagement  for  the  bank; 
and  4thly,  to  make  an  equal  distribution  among  the  remaining 
creditors. 

The  trustees  accepted  their  appointment,  and  in  1842  notified 
the  curator  of  the  debtor,  Groves,  (H.  H.  Groves,)  that  these 
judgments  had  been  assigned  to  them. 

In  the  month  of  June,  1843,  the  defendant,  John  R.  Mar- 
shall, a  bill  holder  of  the  bills  of  the  Grand  Gulf  Banking 
Company,  commenced  two  suits  by  attachment  in  the  District 
Court  of  the  parish  of  Madison,  against  that  corporation,  upon 
the  bills  of  the  bank,  and  recovered  a  judgment  upon  the  two 
suits,  (which,  during  their  progress,  had  been  consolidated,)  for 
the  sum  of  four  thousand  three  hundred  and  ninety-five  dol- 
lars, with  arrearages  of  interest  and  costs. 

The  sheriff  (among  other  property)  attached  the  two  judg- 
ments against  Groves  by  an  entry  of  the  fact  upon  the  attach- 
ment, and  by  notice  to  H.  H.  Groves,  administrator. 

The  Grand  Gulf  Banking  Company  appeared  to  the  said  suit, 
and  defended  it,  and  Ingraham  and  Kead  intervened,  claiming 
through  their  assignment  the  property  attached,  and  "  oppo- 
sing the  plaintiff's  demand  to  claim  the  property  attached. 

To  the  intervention  Marshall  answered,  denying  the  author* 
ity  of  the  bank  to  make  an  assignment,  and  averring  that  the 
assignments  were  fraudulent  and  void,  designed  to  favor  a 
portion  of  the  creditors,  and  insisted  upon  the  right  of  the  at- 
taching creditor  to  dispose  of  the  effects  seized,  notwithstanding 
the  assignment. 
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A  suspensive  appeal  was  taken,  immediately  after  the  signa- 
ture of  the  judgment,  to  the  Supreme  Court  of  the  State,  by 
the  bank  and  the  assignees,  (interveners,)  and  a  judgment  of 
affirmance  was  rendered  in  that  court  This  was  entered  upon 
the  minutes  of  the  District  Court  for  Madison,  in  November, 
1845.  In  December  thereafter,  an  execution  issued  to  the 
sheriff,  and,  in  due  course  of  law,  these  judgments  were  sold, 
in  April,  1846,  at  public  sale,  when  Marshall,  the  plaintiff^  be- 
came the  purchaser.  He  transferred  his  title  to  his  codefendants 
by  a  public  act,  in  February,  1847. 

To  a  full  understanding  of  the  facts  and  arguments,  it  is 
proper  to  set  forth  the  proceedings  in  the  Circuit  Court  of 
Claiborne  county,  Mississippi,  to  enforce  a  forfeiture  of  the 
charter  of  the  bank.  In  September,  1845,  a  judgment  of  par- 
tial forfeiture  was  entered,  reserving  the  right  to  sue,  and  col- 
lect debts,  with  a  view  to  the  settlement  of  the  affairs  of  the 
bank;  and  on  the  17th  April,  1846,  a  final  judgment  in  that 
court,  forfeiting  the  whole  charter,  Was  entered. 

This  was  suspended  by  appeal,  and  alSrmed  in  the  Supreme 
Court,  in  1848,  shortly  before  this  suit  was  commenced. 

This  suit  was  commenced  to  enforce  the  rights  of  the  assignees,, 
under  their  assignment,  to  the  judgments  rendered  against 
Groves  in  1841.  The  jurisdiction  ot  chancery  is  asserted  as  a 
consequence  of  the  destruction  of  the  legal  character  of  the 
corporation,  and  upon  the  allegations,  that  the  judgment  of 
Marshall  was  obtained  with  a  full  notice  of  the  title  of  the  as- 
signees, and  that  the  parties  who  claim  those  judgments  have 
acted  fraudulently  and  collusively  in  obtaining  a  title  to  them 
through  the  action  of  the  courts  of  Louisiana. 

The  jurisdiction  of  the  court  was  supported  by  my  prede- 
cessor in  this  court  in  1850,  in  determining  the  demurrer  to 
the  bill. 

The  case  then  rests  upon  the  respective  titles  exhibited  in 
the  bill  and  answers.  There  is  no  support  for  the  allegations 
of  fraud  or  collusion  in  the  evidence. .  The  only  questions  to 
be  considered  are,  whether  the  proceedings  upon  the  attach- 
ment of  Marshall  divest  the  title  of  the  bank  to  the  judgments 
in  favor  of  the  defendants,  and  whether  the  plaintiffs  have  con- 
firmed that  title  by  their  conduct  at  the  sale. 

The  bank  and  the  intervenors  were  parties  to  the  proceed- 
ings and  judgment  of  the  attaching  creditor.  They  appeared 
for  their  respective  interests  in  the  subject  of  the  suit,  and 
contested  the  validity  of  the  creditor's  claim  to  his  debt  and 
satisfaction  from  the  property.  Whatever  judgment  was  ren- 
dered in  that  suit  is  conclusive  upon  them. 

The  judgment  entry  recites  tnat  a  jury  was  empanelled, 
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the  evidence  closed,  the  case  argued,  the  jury  retired  to  delib- 
erate upon  their  verdict,  returned  into  court  with  their  verdict, 
which  was  read,  agreed  to,  and  ordered  to  be  recorded. 

The  verdict  is  for  the  plaintiff,  against  the  defendant,  for  his 
debt  and  interest.  It  proceeds  to  declare  that  the  intervenors 
have  established  no  evidence  of  their  claim  to  the  property  as 
set  forth  in  their  petition.  Thereupon  the  court  gives  judg- 
ment, that  the  plaintiff  recover  of  the  defendant  his  debt  and 
interest,  specially  setting  out  the  items  composing  both. 

"It  is  further  ordered,  that  the  property,  rights,  and  credits 
attached  be  sold,  according  to  law,  to  satisfy  the  judgment  and 
cost  of  suit;  and  that  the  plaintiff  have  a  preference  and  priv- 
ilege thereon ;  and  that  the  demand  of  the  intervenors  be  re- 
jected, with  cost  of  suit/' 

This,  it  was  said,  was  "done  and  signed  in  open  court,  this 
9th  May,  1844,  after  overruling  the  motion  for  a  new  trial. 

E.  R.  Millson,  Judge" 

It  will  hardly  be  contended  that  this  is  not  a  finaljudgment 
on  the  merits,  conclusive  between  the  parties.  (Keene  v.  Mc- 
Donough,  8  La.,  187.)  The  parties  who  are  now  before  this 
court,  were  parties  to  the  record  in  that  suit.  The  plaintiffs 
here,  were  there,  claiming  to  have  a  better  title  to  the  money, 
due  upon  the  judgments  of  Groves,  than  Marshall,  the  attach- 
ing creditor,  by  virtue  of  their  deed  of  assignment  from  the 
bank.-  The  bank  was  before  the  court,  affirming  the  title  of 
their  assignees;  Groves  was  before  the  court  as  a  stockholder; 
Marshall  was  before  the  court,  claiming  his  preference.  This 
preference  is  declared,  the  judgments  are  ordered  to  be  sold, 
and  the  claim  of  the  plaintiff  is  dismissed.  It  is  the  title  of 
Marshall  and  his  assigns,  under  this  judgment,  that  is  now  im- 
peached, and  impeached  as  inferior  to  the  claim  then  rejected. 
All  the  conditions 'required  by  the  code  to  give  force  to  this 
judgment,  as  a  res  jiidicata,  appear  here,  (C.  C,  22,  65.)  But 
the  plaintiff  insists  that  this  is  not  the  judgment  rendered  in 
the  cause.  He  produces  evidence  to  show  that  the  entry  on 
the  minutes  contains  the  words  "as  in  case  of  nonsuit,"  after 
the  words  of  rejection  of  the  intervenors'  claim,  and  with  the 
addition  of  those  words,  there  is  no  res  judicata. 

The  authorities  of  the  Code  of  Practice  of  the  decisions  of 
the  Supreme  Court  are  clear,  that  the  minute  entry  is  not  a 
judgment.  The  Supreme  Court  will  not  entertain  an  appeal 
from  a  judgment  which  has  not  been  transferred  to  the  book 
of  judgments,  and  signed  by  the  judge ;  and  the  courts  of  orig- 
inal jurisdiction  are  not  authorised  to  issue  an  execution  upon 
such  an  one. 
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The  judgment  entries  on  the  minutes  do  not  form  res  judi- 
cata. They  cannot  be  looked  to  to  impeach,  vary,  or  in  any- 
wise to  affect  the  judgment,  signed  by  the  judge,  in  any  col- 
lateral proceedings.  (The  State  v.  McDonald,  17  La.  R.,  485; 
Ex  parte  Nichall,  4  Ban.,  52;  1  Am.,  206;  8  Am.,  62.)  Con- 
sidering the  records  of  the  District  Court  of  Madison  only, 
there  can  be  no  question  thaj;  the  only  operative  judgment  is 
that  I  have  first  described. 

The  question  which  arises  upon  the  record  of  the  Supreme 
Court  is  one  of  more  difficulty.  In  the  transcript  placed  before 
that  court,  upon  the  appeal  of  the  intervenors  and  the  bank, 
the  judgments  were  copied  from  the  minute  entiy,  and  the  sig- 
nature of  the  judge  superadded.  It  appears  there,  that  the  claim 
of  the  plaintiff  (intervenors)  was  rejected  with  costs,  "  as  in  case 
of  nonsuit,"  ana  no  mention  is  made  of  the  refusal  of  anew  trial. 

In  the  Supreme  Court,  the  case  was  disposed  of  upon  its 
merits.  The  court  does  not  notice  the  objections  to  the  rejec- 
tion of  the  evidence  of  the  intervenors,  (the  deed  of  assign- 
ment,) upon  which  their  title  depended,  and  without  which  the 
title  of  the  assignees  must  necessarily  fail,  on  their  intervention 
in  the  District  Court  The  Supreme  Court  takes  no  notice  of 
the  fact  that  the  assignment  was  not  admitted  as  evidence  upon 
the  trial  in  the  District  Court,  It  treats  the  assignment  as  a 
part  of  the  evidence,  and  allowed  the  pica  of  prescription  against 
the  claim  of  the  attaching  creditor  to  impeach  it,  to  be  filed  in 
that  court  It  is  difficult  to  refer  the  opinion  to  the  case  made 
on  the  record. 

It  may  be,  as  is  suggested  at  the  bar,  that  the  case  was  sub- 
mitted with  a  knowledge  of  the  condition  of  the  judgment  in 
the  District  Court,  and  with  a  view  to  a  decision  on  the  merits; 
or  that  the  Supreme  Court  regarded  the  words  "as  in  case  of 
nonsuit,"  added  to  a  judgment,  when  there  had  been  a  trial 
and  veidiet,  without  significance ;  or  that  the  court,  finding  there 
had  been  a  trial,  a  condemnation  of  the  property  attached  to 
be  sold,  and  the  preference  and  privilege  of  the  creditors  de- 
clared, supposed  them  sufficient  to  modify  the  import  of  those 
words,  and  that  it  understood  the  judgment  to  conclude  the 
parties,  at  least  to  the  extent  of  this  debt,  leaving  the  rights 
unimpaired  as  to  other  parties.  I  should  have  great  difficulty 
with  the  case,  were  there  no  other  circumstances  to  affect  it 

The  general  rule  in  Louisiana  is,  no  matter  what  form  of 
action  or  proceeding,  whether  by  petition,  or  exception,  or  in- 
tervention, the  question  may  have  been  presented,  if  the  same 
question  once  judicially  decided  between  the  same  parties  be 
again  agitated,  it  is  sufficient  to  create  the  presumption  result- 
ing from  the  tiling  adjudged,  and  forms  a  complete  bar. 
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Plecque  v.  Perrett,  19  Lou.,  828.  I  agree  that  "the  reasons 
for  the  judgment"  given  by  the  Supreme  Court,  and  spread 
upon  the  record,  in  accordance  with  the  Code  of  Practice,  (art. 
909,)  are  not  to  be  taken  as  the  judgment  But  when  the  im- 
port of  the  judgment  is  equivocal  or  ambiguous,  the  opinion 
is  important  in  determining  the  limits  of  the  res  judicata. 
(Plecque  v.  Perrett,  19  Lou.,  828;  5  Am.,  200;  8  Am.,  202;  6 
Ala.  It.,  141.)  But,  to  determine  the  value  of  the  title  of  the 
respondents,  we  must  not  confine  our  observation  to  the  record 
of  the  Supreme  Court. 

The  Code  of  Practice  prohibits  the  issuing  of  an  execution 
upon  judgments  from  that  court;  whether  the  judgments  there 
be  of  affirmance  or  reversal,  the  execution  is  devolved  upon  the 
court  of  original  jurisdiction.  It  directs  that  the  judgments 
shall  be  recorded  in  the  court  of  ^original  jurisdiction  before 
they  are  executed,  and  the  order  to  record  the  judgment  must 
he  moved  for  in  open  court,  by  the  party  desirous  of  execution, 
and  after  that  an  order  for  execution  mav  be  obtained  from  that 
court.    (Cod.  Pr.,  615,  617,  618,  619,  628.) 

These  acts  were  performed  in  this  case.  The  record  from 
the  Supreme  Court  consisted  of  the  opinion,  such  as  I  have 
described  it,  where  the  merits  of  the  title  through  the  assign- 
ment are  carefully  examined,  and  pronounced  insufficient  to 
defeat  the  attachment,  and  concluding  with  the  announcement 
that  "the  judgment  of  the  District  Court  is  therefore  affirmed 
with  cost,"  and  thereupon  an  order  for  execution  was  made  by 
the  District  Court. 

What  was  then  the  condition  of  the  record  of  the  District 
Court?  The  original  judgment  for  the  attaching  creditor 
against  the  bank  and  intervenors,  finding  a  debt,  condemning 
the  property  attached  to  be  sold,  declaring  a  preference  and 
privilege  in  favor  of  the  creditor,  and  rejecting  the  claim  of  the 
assignees,  bearing  the  signature  of  the  judge,  was  there,  and 
from  that  an  appeal  had  been  allowed. 

Then,  there  was  an  opinion  vindicating  that  judgment,  by  a 
careful  examination  of  the  assignment  of  the  bank,  and  pro- 
nouncing its  invalidity  as  against  the  attaching  creditor.  Tnen 
came  the  confirmatory  order,  which,  the  District  Court  could 
refer  to  nothing  but  the  judgment  above  described,  and  finally 
the  order  of  execution. 

There  was  nothing  to  indicate  a  variance  between  the  tran- 
script in  the  Supreme  Court  and  the  legal  entry  of  judgment 
in  the  District  Court.  No  inquirer  could  apply  the  confirma- 
tory order  to  other  than  this  judgment. 

Upon  this  condition  of  the  record,  the  execution  under  which 
the  sale  was  made  was  levied,  the  property  appraised  and  sold. 
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The  seizure  notice  to  the  defendant's  attorney  and  the  ap- 
praisement were  within  the  legal  delays,  and  the  sale,  after  the 
return  day  of  the  execution,  was  permissible.    (Dorsey  r.  Car- 
rolton  Bank,  5  Am.,  287 ;  Rowley  v.  Kemp,  2  Am.,  861.)     The 
inquiry  remains,  what  title  did  the  purchaser  take  by  the  sale 
and  conveyance  of  the  sheriff?    The  purchaser  is  not  bo  and 
to  look  beyond  the  decree,  when  executed  by  a  conveyance,  if 
the  facts  necessary  to  give  the  court  jurisdiction  appear  on  the 
face  of  the  proceedings,  nor  to  look  further  back  than  the  order 
of  the  court    If  the  jurisdiction  was  improvidently  exercised, 
or  in  a  manner  not  warranted  by  the  evidence  before  it,  it  is 
not  to  be  corrected  at  the  expense  of  the  purchaser,  who  had  a 
right  to  rely  upon  the  order  of  the  court  as  an  authority  ema- 
nating from  a  competent  jurisdiction.    (10  Pet  S.  C.  K.,  450, 
478.)    The  defendant,  Marshall,  was  a  creditor,  pursuing  what 
he  considered  to  be  his  legrtl  right,  what  the  courts  had  pro- 
nounced to  be  a  legal  right,  to  satisfaction  for  his  debt  from 
judgments  standing  in  the  name  of  his  debtor  upon  the  records 
of  the  court  where  nis  suit  was  commenced.    By  his  purchase, 
he  cancelled  his  debt  against  the  defendant,  and  assumed  the 
burden  of  paying  the  costs  of  the  suit.    T  have  no  evidence  of 
fraud  or  collusion  in  the  sale,  or  of  any  inadequacy  of  price. 
But  there  is  evidence  that  the  sale  was  open  and  public,  and 
fairly  conducted.    Nearly  a  year  after,  he  conveyed  to  other 
purchasers.    They  were  required  to  see  the  judgment  on  the 
records  of  the  District  Court,  and  there  was  nothing  there,  ex- 
cept what  inspired  confidence  in, the  title  they  undertook  to 
purchase.    They  saw  an  absolute  and  unqualified  judgment, 
rejecting  the  claim  of  the  assignees  of  the  bank,  and  condemn- 
ing the  effects  attached  to  sale.    They  saw  no  entry  to  annul 
or  modify  that  judgment,  but,  on  the  contrary,  one  affirming 
it  in  all  its  parts,  with  reasons  of  its  propriety,  convincing  to 
the  highest  court  of  the  State. 

The  questions,  whether  the  attachment  had  been  legally  lev- 
ied, or  whether  the  property  seized  was  a  subject  for  the  satis- 
faction of  the  attaching  creditor's  demand,  were  involved  in 
the  issues  tried,  and  the  order  for  an  execution  of  the  judg* 
ment  was  given  after  a  review  of  all  the  claims  of  the  bank  or 
its  assigns.  The  subject  for  sale  were  judgments  on  the  records 
of  the  court  that  gave  the  order,  and  all  persons  entitled  to 
oppose  it  were  before  the  court.  The  purchaser  was  entitled 
to  make  the  purchase,  with  an  assurance  that  his  title  would 
be  respected. 

Nor  were  the  purchasers  advised,  by  any  act  of  the  assignees, 
that  there  was  peril  in  the  act  of  purchase,  or  that  the  sale  was  * 
.a  derogation  of  their  rights. 
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The  evidence  is  satisfactory  that  the  principal  assignee  was 
at  the  sale,  and  before,  and  at  the  time;  encouraged  purchasers 
to  buy.  The  assignees  were  interested  in  this,  for  the  claim 
of  the  attaching  creditors  was  a  charge  upon  the  assets  that 
might  come  to  their  hands,  and  its  payment  was  a  diminution 
of  the  debts  they  were  required  to  pay. 

Three  years  elapsed  from  the  entry  of  the  unconditional  and 
unexplained  order  of  affirmance  of  the  judgment  of  the  Dis- 
trict Court,  upon  the  records  of  the  District  Court,  before  this 
suit  was  commenced.  No  effort  was  made  during  that  time 
to  harmonize  the  conflict  in  the  various  and  discrepant  entries 
in  the  courts  of  original  and  appellate  jurisdiction,  by  direct 
applications  tp  them. 

No  effort  has  been  made  by  the  assignees  to  enforce  the  judg- 
ments they  claim  in  the  court  where  they  were  rendered,  and 
which  has  assumed  to  dispose  of  them,  nor  to  correct  the  irreg- 
ularities of  the  officers  of  which  they  now  complain. 

The  titles  which  have  been  granted  under  the  orders  of  the 
court,  and  the  acts  of  the  officers,  are  impeached  in  a  court  of 
an  independent  and  separate  organization,  and  in  a  collateral 
proceeding. 

The  attempt  is  made,  not  by  an  application  to  the  ordinary 
jurisdiction  of  the  court,  but  to  its  extraordinary  powers, 

Sowers  which  do  not  become  active  against  conscience  or  pub- 
c  convenience,  and  when  there  has  not  been  good  faith  and 
reasonable  diligence. 

My  conclusion  is,  that  the  plaintiffs  have  not  made  such  a 
case  as  authorizes  the  interposition  of  a  court  of  equity  for 
their  relief. 

The  record  shows  a  final  judgment  of  the  court  of  original 
jurisdiction  against  their  title.  That  upon  their  own  appeal 
an  erroneous  transcript  of  that  judgment  was  carried  to  the 
Supreme  Court,  and  is  to  be  found  there  with  the  rest  of  the 
case.  But  that  this  was  not  carried  to  the  book  of  records  of 
the  Supreme  Court,  nor  copied  into  its  opinion,  nor  recited  in 
its  final  order,  nor  do  the  reasons  for  the  judgment  in  the  Su- 
preme Court  depend  upon  its  restricted  language  of  the  judg- 
ment exhibited  in  the  transcript,  nor  does  the  decretal  order 
of  the  Supreme  Court  recite  or  relate  to  it. 

But  the  opinion  of  the  court  depends  upon  a  judgment,  such 
as  existed  on  the  record  of  the  District  Court,  and  the  confirm- 
atory order  was  addressed  to  that  judgment. 

This  opinion  and  this  confirmatory  order  were  spread  upon 
the  records  of  the  District  Court,  and  form  the  basis  of  the 
executory  orders  and  proceedings.  Rights  have  attached  under 
those  proceedings  and  orders,  not  only  without  opposition,  but 
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with  the  solicitation  and  consent  of  the  plaintiffs.    This  court 
.  does  not  feel  at  liberty  to  disturb  them,  by  an  inquiry  into  the 
supposed  errors  or  irregularities  which  may  be  found  in  the 
various  entries  and  proceedings  of  the  State  tribunals. 
Bill  dismissed  with  costs. 

(Signed)  J.  A.  Campbell, 

Assoc.  Justices.  CL  U.  S. 

It  was  argued  in  this  court  by  Mr.  Straxobridge  and  Mr.  Rev- 
erdy  Johnson  for  the  appellants,  and  by  Mr.  Benjamin  for  the 
appellees. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 
This  is  a  suit,  by  bill  in  equity,  that  was  prosecuted  in  the 
eastern  district  of  Louisiana,  by  Ingraham  and  Bead,  as  as* 
signees  in  trust  of  the  Grand  Gulf  Railroad  and  Banking  Com- 

Eany,  against  Dawson,  administrator  of  Moses  Groves,  John 
^  L  Marshall,  and  Josiah  Stansbrough.  The  cause  was  pending 
in  the  court  below  for  several  years,  and  in  its  various  details 
is  complicated,  but  the  point  presented  for  our  consideration  is 
a  harrow  one. 

According  to  the  practice  in  Louisiana,  the  Circuit  Court 
delivered  a  carefully-prepared  opinion  on  the  final  hearing 
there,  setting  forth  the  facts  and  reasons  why  that  court  dis- 
missed the  bill.  The  opinion  will  be  found  in  the  preceding 
report  of  this  cause.  We  briefly  restate  the  facts  on  which 
our  judgment  proceeds : 

In  May,  1841,  the  Grand  Gulf  Bank  recovered  two  judg- 
ments against  Moses  Groves,  in  the  District  Court  of  the  par- 
ish of  Madison,  in  the  State  of  Louisiana,  amounting  in  the 
aggregate  to  more  than  twenty-two  thousand  dollars.  Groves 
died  without  having  satisfied  those  judgments,  and  the 'as- 
signees by  this  bill  seek  to  enforce  payment  of  the  debt  from 
the  estate  of  Groves,  in  the  hands  of  his  administrator. 

The  Grand  Gulf  Banking  Company  having  foiled,  in  Feb- 
ruary, 1842,  assigned  its  assets  in  trust  to  Ingraham  and  Lind- 
say, including  the  two  judgments  against  Groves.  Lindsay 
afterwards  died,  and  Read  is  his  successor.  This  is  the  title 
relied  on  by  the  complainants.  The  defence  set  up  depends  on 
the  validity  of  a  sale  of  said  judgments  by  legal  process  against 
Groves. 

Marshall  was  the  owner  of  a  large  amount  of  bank  notes  put 
in  circulation  by  the  Grand  Gulf  Company.  In  June,  1848, 
he  instituted  a  suit  against  the  bank  on  these  notes,  by  attach- 
ing the  judgments  the  bank  had  recovered  against  Groves, 
(and  also  judgments  against  other  persons.)    The  suit  was 
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Erosecuted  in  the  District  Court  of  the  parish  of  Madison,  in 
iouisiana.  To  this  proceeding  the  present  complainants,  In- 
graham  and  Bead,  as  assignees  of  the  bank,  intervened  and 
set  up  their  title  by  the  assignment  of  the  judgments,  for  the 
purpose  of  defeating  the  attachment  of  Marshall,  and  of  hav- 
ing their  claim  as  trustees  established  its  the  better  title.  Mar- 
shall responded  to  this  allegation  of  the  interveiiors,  that  the 
deed  of  assignment  was  void :  first,  because  it  was  contrary  to 
the  express  law  of  Mississippi,  prohibiting  &uch  assignments; 
and  secondly,  that  it  was  void,  because  it  was  made  for  the 
purpose  of  defrauding  a  portion  of  the  bank's  creditors,  and  in 
order  to  feyor  others.  The  parties  really  contesting  were  Mar- 
shall and  the  intervenors.  They  went  to  trial  before  a  jury  on 
the  law  and  facts.  The  verdict-found,  first,  that  the  debt  was 
due  to  Marshall  from  the  bank;  and,  secondly,  (says  this  rec- 
ord, )  "we  of  the  jury  find  the  intervenors  in  the  case  have 
established  no  evidence  of  their  claim  to  the  property,  as  set 
forth  in  the  petition." 
The  judgment  recites  that  the  verdict  was  in  favor  of  the 

Slaintiff,  Marshall,  and  against  the  defendants  and  intervenors; 
eclares  the  amount  due  to  the  plaintiff;  adjudges  a  prefer- 
ence and  privilege  upon  the  property,  rights,  and  credits  at- 
tached ;  orders  them  to  be  sold,  according  to  law,  to  satisfy  the 
plaintiff's  judgment.  "And  it  is  further  ordered  and  decreed, 
that  the  demand  of  the  intervenors  be  rejected  with  costs." 

This  judgment  was  affirmed  in  the  Supreme  Court  of  Lou- 
isiana on  appeal,  prosecuted  on  the  part  of  the  bank  and  the 
intervenors.  The  judgment  as  affirmed  was  duly  entered  in 
the  District  Court,  which  proceeded  to  execute  the  same. 

The  bill  seems  to  have  been  founded  on  the  supposition  that 
the  intervention  was  rejected,  and  the  intervenors  nonsuited 
in  the  District  Court;  and  that  therefore  they  were  not  con- 
cluded, and  at  liberty  to  pursue  their  claim  on  the  deed  of 
assignment  made  to  them  by  the  Grand  Gulf  Bank. 

The  assumption  that  the  intervenors  were  nonsuited  in  the 
State  court  is  founded  on  a  supposed  record  furnished  to  the 
complainants  by  the  clerk  of  the  District  Court,  which  probably 
might  bear  this  construction ;  but  it  appears  that  no  such  ree- 
ora  exists  in  that  court,  and  that  a  copy  pf  a  memorandum,  kept 
in  a  book  to  refresh  the  memory  of  the  clerk  from  which  the 
record  signed  by  thfe  judge  was  made,  is  the  writing  relied  on. 
The  memorandum  has  no  value  in  this  cause.  The  judgment 
above  recited  defeated  the  assignment  set  up  by  the  complain- 
ants in  their  petition  of  intervention,  and  in  terms  bound  the 
property  attached;  nor  could  a  court  of  the  United  States,  in 
a  suit  by  bill  in  equity,  call  in  question  the  informalities,  }f 
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any  exist,  that  may  have  occurred  in  executing  the  judgment 
of  the  State  court.  It  was  the  duty  of  that  court  to  correct  any 
misconduct  or  mistake  on  the  part  of  the  sheriff  in  conducting 
the  sale  of  the  judgments,  had  complaint  been  made  in  time 
and  proper  form. 

We  concur  with  the  Circuit  Court,  that  the  bill  must  be  dis- 
missed, and  so  order. 


JOHK  SlGERSON,  PLAINTIFF  IN  ERROR,  V.  EDWARD  MATHEWS. 

aoh  538  ^lie|,e  tne  endorser  of  a  promissory  note,  in  conversation  with  the  agent  of  the 

\M  1010       holder,  before  its  maturity,  dispensed  with  a  presentation  of  the  note  and  de- 

"h  ?2       wand  of  payment,  and  promised  to  pay  it,  or  provide  for  its  payment,  at  maturi- 

lb.siB      ^  ^e  could  notj  wnen  gue^  8et  Up  a8  a  defence  that  the  note  was  not  presented 

fox  payment,  and  demand  made  therefor  when  it  was  due,  and  that  no  notice  of 

its  dishonor  was  given. 

If,  after  the  maturity  of  the  note,  the  endorser  promised  the  agent  of  the  holder  to 

pay  the  same,  having,  at  the  time  of  making  such  promise,  knowledge  of  the 

fact  that  the  note  had  not  been  presented  for  payment,  and  no  demand  made 

therefor,  or  notice  of  non-payment,  he  could  not,  when  sued,  set  up  as  a  defence 

a. want  of  such  demand  or  notice. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
*   Court  of  the  United  States  for  the  district  of  Missouri. 
The  facts  are  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Gushing  and  Mr.  Gillet  for  the  plaintiff 
in  error,  and  by  Mr.  Blair  for  the  defendant. 

The  points  made  by  the  counsel  for  the  plaintiff  in  error 
were  the  following: 

First.  The  note  in  question  was  not  an  accommodation  note, 
made  for  the  defendant. 

The  evidence  shows  that  there  could  be  no  pretence  that  the 
note  in  question  was  made  for  the  accommodation  of  the  de- 
fendant; but  that  it  was,  in  fact,  a  regular  business  note,  taken 
by  defendant  on  the  sale  of  real  estate,  without  security.  And 
that  when,  at  a  subsequent  day,  the  property  was  re-deeded, 
and  the  remainder  of  the  notes  given  up,  the  defendant  credited 
this  particular  note  on  another  debt  (account)  due  him  from 
James  Sigerson,  the  maker.  When  it  was  given,  and  when  it 
was  transferred,  the  defendant  must  have  confidently  expected 
that  it  would  be  paid  by  the  maker.  When  he  took  back  the 
property,  and  credited  the  note  to  the  maker,  he  clearly  relied 
upon  its  being  paid  by  the  maker,  or  he  would  not  have  given 
him  credit  for  it  until  he  had  actually  taken  it  up,  or  he  have 
been  discharged  from  it  as  endorser. 
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Second.  Unless  the  defendant  agreed,  unconditionally,  after 
the  note  became  due,  and  after  he  knew  that  the  note  had  not 
been  presented  for  payment,  to  pay  said  note,  he  was  not  liable 
therefor. 

The  note  not  having  been  made  for  the  defendant's  accom- 
modation, he  could  only  be  made  liable  by  presentation  at  the 
bank,  demand  of  payment,  and  notice  of  non-payment.  His 
liability  depended  upon  the  holder  taking  the  steps  required  by 
law  to  charge  him.  If  they  had  been  taken,  bis  liability  became 
fixed  by  them,  but  otherwise  not.  If  he  supposed  they  had  not 
been  taken,  and  that  he  had  been  made  liable,  and  acted  under 
a  mistake  in  relation  to  the  facts,  he  would  not  be  bound  by 
such  action  when  the  real  facts  are  developed.  If  he  made 
any^  promise,  on  misapprehension  of  the  facts,  he  is  not  bound 
by  it,  because  the  inducement  to  make  it  was  unreal,  and  was 
not  what  it  appeared  to  be.  A  promise  under  such  circum- 
stances has  nothing  to  stand  upon.  There  is  no  evidence  that 
the  note  had  been  presented  to  the  bank,  or  that  any  steps 
whatever  had  been  taken  to  charge  the  endorser;  nor  do^s  it 
appear  that  the  defendant  had  been  informed  of  the  true  state 
of  the  facts  in  relation  thereto  at  the  time  of  the  conversation, 
which  is  now  claimed  to  be  a  promise  of  payment; 

In  Thornton  v.  Wynn,  12  Wheat.,  183,  it  was  held  that 
where  the  promise  or  agreement  was  not  unequivocal,  it  would 
not  authorize  a  recovery. 

Third.  An  agreement  to  pay  the  debt  of  a  third  person  by 
an  endorser,  where  the  note  was  not  presented  at  the  time  and 
place  of  payment,  and  notice  of  non-payment  duly  given, 
unless  made  and  signed  by  the  party  to  be  charged,  upon  a 
consideration  specified  therein,  is  not  binding,  and  cannot  be 
enforced. 

Fourth.  The  suggestion  by  the  defendant  to  the  plaintiff's 
agent,  that  he  need  not  jjrove  the  note  against  the  estate  of 
James  Sigerson,  and  that  it  would  be  paid  at  maturity,  created 
no  liability  on  the  part  of  the  defendant. 

The  liability  of  the  defendant  did  not  depend  upon  the  pro- 
bating of  the  note,  nor  did  the  remark  that  it  would  be  paid  at 
maturity  amount  to  a  promise  to  pay.  It  implied  that  there 
would  be  funds  ready  to  take  it  up  at  the  time  and  place  of 
payment,  and  nothing  more.  The  inference  was,  that  the 
means  would  be  supplied  by  those  whose  duty  it  would  be  to 
provide  for  the  payment. 

Nor  did  the  suggestion  to  Elder  tend  to  show  that  a  present- 
ation, demand  of  payment,  and  notice  of  non-payment,  were 
dispensed  with.  The  remark  that  the  note  would  be  paid  at 
maturity  seems  to  imply  that  the  defendant  expected  the  note 
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would  be  pud  at  maturity,  on  being  presented  in  the  usual 
course  of  business.  It  clearly  implied  that  it  was  expected, 
when  it  matured,  it  would  be  presented  somewhere  to  be 
paid ;  and  as  no  place  or  person  was  named,  the  time  and  place 
named  in  the  note  must  have  been  intended.  It  follows,  that 
there  was  no  waiver  by  the  defendant  of  the  condition  of  pre- 
sentation, demand,  and  notice  of  non-payment,  prior  to  its 
falling  due. 

The  defendant  did  not  occasion  the  omission  of  that  neces- 
sary duty  in  order  to  create  a  liability  on  his  part.  Nothing 
was  said  on  that  subject  The  plaintiff's  agent  was  left  to  take 
such  steps  as  his  principal  directed,  or  that  he  deemed  expe- 
dient, and  the  plaintiff  must  abide  the  consequences. 

Fifth.  The  court  erred^  in  instructing  the  jury  upon  ques- 
tions not  raised  by  the  evidence. 

Mr.  Blair  said: 

The  principle  declared  by  the  court  amounts  only  to  this,  as 
has  been  said  in  a  similar  case,  (that  of  the  Taunton  Bank  v. 
Richardson,  5  Pickering,  436,)  that  a  parly  may  dispense  with 
conditions  for  his  benefit ;  and  it  has  been  applied  in  many  cases 
similar  to  this.  (See  Dinkwater  v.  Tibbatts,  5  Shepley,  p.  16; 
Boyd  v.  Cleveland,  4  Pickering;  Marshall  t>.  Mitchell,  35 
Maine,  221 ;  Thornton  v.  Wynn,  12  Wheat,  188;  and  the  Union 
Bank  of  Georgetown  v.  Magruder,  7  Pet,  287.  See  also  Story 
on  Bills,  889,  390,  499  to  507;  Jones  v.  Foles,  4  Mass.,  245, 
253;  Farmers'  Bank  v.  Waples,  4  Hairing.,  429;  Hoadley  v. 
Bliss,  9  Geo.,  393;  Lary  v.  Youn*,  8  Eng.,  402;  5  Pickering, 
436;  8  ib.;  1  Har.  and  J.,  581;  2  N.  K,  840;  1  Hill  S.  C., 
411;  3  Met,  434.) 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  district 
of  Missouri. 

An  action  was  brought  by  Mathews  against  John  Sigerson, 
as  endorser  on  a  note  of  James  Sigerson,  now  deceased,  dated 
the  10th  of  March,  1852,  for  the  payment  of  the  sum  of  two 
thousand  dollars,  two  years  after  date,  at  the  Bank  of  the  State 
of  Missouri,  with  interest  from  the  date. 

It  was  proved  on  the  trial  that,  in  1851,  Mathews  advanced 
largely  to  John  Sigerson  on.  some  transactions  in  pork,  where- 
by Sigerson  became  indebted  to  him  in  the  sum  of  two  thou- 
sand dollars ;  that  Sigerson  wanted  two  years'  time,  on  which 
Mathews  required  a  mortgage  on  real  estate  as  security;  but 
Sigerson  offered  to  give  the  note  of  his  brother  James,  en- 
dorsed by  himself,  instead  of  the  mortgage;  and  he  repre- 
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sented  that  his  brother  James  was  the  owner  of  a  valuable  real 
estate  near  St.  Louis;  which  offer  was  accepted,  and  the  note 
was  given. 

Some  time  in  the  fall  of  1852,  Joseph  E.  Elder,  a  witness, 
received  the  note  from  Mathews  for  collection,  soon  after  the 
death  of  James  Sigerson,  and  before  the  note  became  due. 
Witness  called  on  John  Sigerson,  and  asked  him  if  '  3  should 
have  the  note  protested  against  the  estate. of  James  Sigerson. 
He  replied,  that  the  witness  need  not  do  so,  and  that  the  note 
should  be  paid  at  maturity.  The  witness  then  placed  the  note 
in  his  portfolio,  where  it  remained  until  after  due.  After  it 
was  due,  witness  called  on  John  Sigerson,  and  informed  him  that 
he  had  neglected  to  put  the  note  in  bank  for  collection,  and 
asked  him  what  he  was  going  to  do;  he  said  he  would  see 
witness  in  a  few  days,  ana  arrange  it.  Afterwards  Sigerson 
said  to  the  witness  that  he  did  not  consider  himself  liable  as 
endorser,  as  the  note  had  not  been  protested. 

In  February,  1852,  John  Sigerson  sold  his  interest  in  the 
farm  near  St.  Louis,  which  was  one-half  of  it,  and  which  con- 
tained about  one  thousand  acres,  to  James  Sigerson,  who  was 
to  pay  off  the  encumbrances  on  the  land,  which  amounted  to 
about  sixteen  thousand  dollars.  James  executed  twenty  notes 
for  two  thousand  dollars  each,  payable  in  six,  twelve,  and 
eighteen  months;  and  John  Sigerson  made  him  a  deed.  In 
July,  1852,  James  reconveyed  the  land  to  John,  and  the  bar- 
gain was  rescinded.  This  was  done  because  James  had  not 
fulfilled  his  contract.  Nineteen  of  the  notes  were  given  up, 
but  the  note  now  in  euit  was  not  surrendered,  and  for  which 
the  account  of  James  was  credited  on  the  books  of  John. 
James,  on  hid  decease,  loft  no  property. 

On  the  above  facts,  the  court  charged  the  jury,  "if  they  be- 
lieve, from  the  evidence,  that,  before  the  maturity  of  the  note, 
in  conversation  with  the  agent  of  the  plaintiff  the  defendant 
dispensed  with  a  presentation  of  the  note  and  demand  of  pay- 
ment, and  promised  to  pay  it  or  provide  for  its  payment  at 
maturity,  he  cannot  now  set  up  as  a  defence  to  this  suit,  that 
the  note  was  not  presented  for  payment,  and  demand  made 
therefor,  when  it  was  due,  and  that  no  notice  of  its  dishonor 
was  given." 

That,  "if,  after  the  maturity  of  the  note,  the  defendant 
promised  the  plaintiff  or  his  agent  to  pay  the  same,  having 
at  the  time  of  making  said  promise  knowledge  of  the  fact  that 
the  note  had  not  been  presented  for  payment,  and  that  no  de- 
mand had  been  made  therefor,  or  notice  of  non-payment  given, 
the  defendant  cannot  now  set  up,  as  a  defence  to  said  note,  a 
want  of  such  demand  or  notice." 
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"If  the  defendant  dispensed  neither  with  the  presentation 
of  the  note  and  noticfc,  nOr  promised  to  pay  the  same,  having 
knowledge  as  above  stated*  the  plaintiff  cannot  recover." 

Exception  was  taken  to  these  instructions. 

Certain  instructions  were  asked  by  the  defendant,  which 
were  refused;  but  it  is  unnecessary  to  state  them,  as  they  are 
substantially  embraced  in  those  given  by  the  court 

As  there  was  no  formal  demand  of  payment,  nor  protest 
for  non-payment  and  notice,  those  requisites  must  have  been 
waived  by  the  defendant,  to  make  him  responsible  as  endorser; 
and  to  this  effect  were  the  instructions  of  the  court;  and  we 
think  the  testimony  not  only  authorized  the  instructions  given, 
but  also  the  verdict  rendered  by  the  jury.  Before  the  note 
was  due,  the  defendant  said  to  Elder,  the  agent  of  Mathews, 
and  who  held  the  note,  that  he  need  not  take  steps  to  collect 
it  from  the  estate  of  his  brother  James,  as  it  should  be  paid  at 
maturity.  This  was  an  assurance  which  could  not  be  mis- 
taken, and  it  was  relied  on  by  the  agent  He  placed  the  note  in 
his  portfolio,  where  it  remained  until  after  it  became  due. 
After  this,  the  agent  called  on  the  defendant,  and  informed  him 
that  he  had  neglected  to  take  measures  for  the  collection  of 
the  note,  and  asked  him  what  he  was  going  to  do;  he  an- 
swered, that  in  a  few  days  he  would  see  the  witness,  and  ar- 
range it  This  was  an  unconditional  promise  to  pay  the  note, 
tvhich  no  one  could-  misunderstand,  and  which  he  could  not 
repudiate  at  any  subsequent  period. 

A  promise  by  an  endorser  to  pay  a  note  or  bill,  dispenses 
with  the  necessity  of  proving  a  demand  on  the  maker  or 
drawer,  or  notice  to  himself.  (Pierson  v.  Hooker,  8  Johns,, 
68 ;  Hopkins  v.  Liswell,  12  Mass.  Rep.,  52.)  Where  the  drawer 
of  a  protested  bill,  on  being  applied  to  for  payment  on  behalf 
of  the  holder,  acknowledged  the  debt  to  be  due,  and  promised 
to  pay  it,  saying  nothing  about  notice,  it  was-  held,  that  the 
holder  was  not  bound  to  prove  notice  on  the  trial.  (Walker 
v.  Laverty,  6  Manf.,  487.)  An  unconditional  promise  \>j  the 
endorser  of  a  bill  to  pay  it,  or  an  acknowledgment  of  his  lia- 
bility, and  knowledge  of  his  discharge  by  the  laches  of  the 
holder,  will  amount  to  an  implied  waiver  of  due  notice  of  a 
demand  of  the  drawee,  acceptor,  or  maker.  (Thornton  v. 
Wynn,  12  Wheat,  188;  Bank  of  Georgetown  v.  Magruder,  7 
Pet,  287.)  We  think  the  instructions  of  the  court  were  correct, 
and  that,  consequently,  the  judgment  must  be  affirmed,  with 
costs. 
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J  axes  Mabks,  Plaintiff  in  Error,  v.  Michael  Dickson  and 
Elizabeth  M.  Dickson. 

In  May,  1830,  Congress  passed  an  act  (4  Stat,  at  L.,  420)  which  gave  the  right  of  pre- 
emption to  settlers  on  the  public  lands,  but  made  null  and  Toid  all  assignments 
and  transfers  of  the  right  of  pre-emption  prior  to  the  issuance  of  patents.  This 
act  was  to  remain  in  force  for  one  year. 

In  January,  1832,  another  act  was  passed,  (4  Stat,  at  L.,  496,)  supplementary  to 
the  former,  allowing  certificates  of  purchase  to  be  transferred,  and  patents  to  be 
issued  in  the  name  of  the  assignee. 

In  June,  1834,  another  act  was  passed,  (4  Stat  at  L.,  678,)  reviving  the  act  of 
1830. 

The  true  construction  of  this  act  of  1834  is,  not  that  it  restored  the  prohibitory 

,  clause  of  1830,  but  that  it  revived  the  supplement,  together  with  the  original 
act;  and  that,  consequently,  an  assignment  was  good  and  legal  before  a  patent 
was  issued. 

But  it  was  necessary  to  enter  the  land  at  the  land  office,  before  the  right  of  assign- 
ment accrued;  and,  therefore,  assignments  made  before  such  entry  were  assign- 
ments of  floats,  and  void. 

A  power,  however,  although  executed  before  the  location,  was  sufficient  to  justify 
an  assignment  made  after  the  location,  there  being  a  tacit  affirmance  of  the 
power,  when  it  might  have  been  set  aside. 

/ 

This  case  was  brought  up  from  the  Supreme  Court  of  Louisi- 
ana, by  a  writ  of  error  issued  under  the  twenty-fifth  section  of 
the  judiciary  act. 

The  facta  are  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Benjamin  for  the  plaintiff  in  error,  and 
by  Mr.  Taylor  for  the  defendants. 

Mr.  Benjamin  made  three  points : 

L  The  policy  of  Congress  has  been  fixed  and  invariable,  not 
to  allow  the  beneficent  purposes  of  the  pre-emption  laws  to  be 
defeated,  nor  its  objects  perverted  to  the  profit  of  land  specu- 
lators. Whether  wise  or  unwise,  this  is  the  unmistakable 
policy  of  the  law. 

Under  this  point,  Mr.  Benjamin  contended,  that  although  the 
deed  from  Butler's  attorney  was  dated  after  the  location,  yet 
the  power  to  make  it  was  executed  before  the  location,  whilst 
the  interest  was  yet  nothing  but  a  float;  and  that  such  an  ar- 
rangement was  a  mere  device  to  elude  and  evade  the  law.  For 
example:  the  power  to  sell,  locate,  and  transfer,  was  executed 
on  17th  July,  1840.  The  location  was  made  on  the  8th  Au- 
gust, 1840.  The  deed  to  Dickson  was  executed  on  25th  No- 
vember, 1840. 

Mr.  Benjamin  reviewed  several  acts  of  Congress  and  cases,  to 
show  that  such  a  device  as  this  power,  given  prior  to  the  loca- 
tion, was  against  the  whole  policy  of  the  law. 
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TL  The  court  erred  in  determining  that  when  Congress,  in 
1884,  revived  the  act  of  1880,  it  also  revived  that  of  1882. 

An  opinion  to  that  effect  was  riven  in  1885,  by  Mr.  Attorney 
General  Butler,  (2d  Opinions,  7  01 ;)  but  no  reasons  are  riven 
for  it.  He  simply  says,  "that  the  revival  of  the  original  law 
is  to  be  considered  as  embracing  the  provisions  engrafted 
thereon  by  the  supplementary  act  of  23d  January,  1832." 

It  is  su  omitted  that  this  opinion  is  utterly  untenable. 
-    It  ifi  not  true  that  the  act  of  1882  engrafted  any  provision  on 
that  of  1880.    On  the  contrary,  the  act  of  1882  was  a  partial 
repeal  of  that  of  1880. 

The  act  of  1880  prohibited  assignments  of  pre-emption  rights 
prior  to  issuance  of  patents.  The  act  of  1882  repealed  this 
prohibition  so  far  as  to  permit  the  assignment  of  certificates 
of  purchase  or  final  receipts. 

In  1884,  Congress  re-enacts  the  law  which  prohibited  assign- 
ments before  issuance  of  patents.  By  what  possible  train  of 
reasoning  can  it  be  shown  that  this  act  of  1884  is  also  to  be 
controlled  by  that  of  1882  ?  The  whole  of  the  subsequent  legis- 
lation shows  the  contrary.  Every  law  since  passed  by  Con- 
gress repeats  the  prohibition,  as  already  shown. 

The  act  of  1884  is  to  be  construed  just  asjf  the  entire  act  of 
1880  had  been  copied  into  it.  If  this  had  been  done,  would 
any  one  pretend  that  the  act  of  1882  could  control  its  interpre- 
tation? 

m.  The  act  of  1882,  however,  can  have  no  possible  appli- 
cation to  the  case  before  the  court.  That  act,  in  its  very  terms, 
applies  only  to  persons  who  purchased  before  its  passage.  It 
says,  in  words,  that  "persons  who  have  purchased  under  the 
act  of  1830,"  may  transfer  their  certificates  of  purchase,  and 
patents  may  issue  to  assignees. 

The  act  of  1880  had  expired  by  its  own  limitation  on  the 
29th  May,  1831.  Nobody  who  had  acquired  rights  under  it 
could  sell  or  assign  before  the  issuing  of  the  patents.  On  the 
28d  January,  1882,  Congress,  speaking  of  this  expired  law, 
says  that  those  who  have  purchased  under  it  may  assign  their 
certificates  of  purchase,  notwithstanding  the  prohibition. 

The  law  applied  to  a  certain  class  of  pre-existing  cases. 
When  those  cases  were  settled,  the  law  was  functus  officio. 

Now,  Butler  was  not  a  person  who  had  purchased  under  the 
act  of  1830.  His  pre-emption  was  established  in  1836,  under 
the  act  of  1884. 

To  Apply  the  act  of  1882  to  his  case,  is  to  violate  the  lan- 
guage or  the  law,  the  rules  of  grammar,  and  the  legislative  in- 
tention as  exhibited  in  long-continued  and  repeated  expressions 
of  the  will  of  Congress. 
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Mr.  Taylor  made  the  following  points: 

The  judgment  of  the  court  of  the  first  instance  in  Louisiana 
was  against  the  plaintiff,  and  in  favor  of  the  defendants.  Upon 
an  appeal  to  the  Supreme  Court  of  that  State,  this  judgment 
was  affirmed,  on  the  ground  that  the  revival  of  the  act  of 1880, 
by  the  act  of  19th  of  June,  1884,  was  "to  be  considered  as  em- 
bracing the  provisions  engrafted  thereon  by  the  supplementary 
act  of  the  23d  of  January,  1832,"  "under  the  construction  put 
upon  the  Congressional  acts  on  this  subject  by  the  Attorney 
General  of  the  United  States;"  for,  say  the  court,  "the  offi- 
cers of  the  Government  appear  to  have  uniformly  acted  on  this 
construction,"  and  "this  construction,  it  appears  to  us,  ex- 
presses the  manifest  intention  or  will  of  the  law  maker." 

The  only  point  before  the  court  for  review  upon  the  writ  of 
error  to  the  Supreme  Court  of  Louisiana  in  this  case,  is  this: 

Is  there  any  error  in  the  judgment  of  that  court,  based  uppn 
this  construction  of  the  acts  of  Congress,  under  which  the  land 
in  controversy  has  been  separated  from  the  public  domain,  to 
satisfy  a  right  of  pre-emption  growing  up  in  virtue  of  settle- 
ment and  cultivation  prior  to  the  19th  of  June,  1884? 

The  defendants  say  there  is  no  error,  because — 

I.  The  act  of  the  29th  of  May,  1830,  and  the  supplementary 
acts  of  January  23d,  1832,  and  July  14th,  1832,  constituted  but 
one  act;  and  any  revival  of  the  act  of  the  29th  of  May,  1830,  in 
the  absence  of  any  declaration  to  the  contrary,  would  neces- 
sarily carry  with  it  the  supplementary  acts.  (Sedgwick  on 
Statute  and  Constitutional  Law,  pp.  247, 251, 255;  1st  Cranch, 
299.) 

This  view  confirmed  by  the  act  of  June  22d,  1838,  which  is 
cited  by  plaintiff's  counsel  fbr  a  different  purpose.    And, 

IL  The  administration  of  the  land  system  of  the  United 
States  is  vested  in  the  Executive  department  of  the  Govern- 
ment, and  the  officers  charged  with  the  disposal  of  the  public 
domain  under  the  authority  of  acts  of  Congress  are  required 
and  empowered  to  determine  the  construction  of  those  acts  so 
far  aq  it  relates  to  the  extent  and  character  of  the  rights  claimed 
under  them,  and  to  be  given,  through  their  action,  to  individ- 
uals. This  is  a  portion  of  the  political  power  of  the  Govern- 
ment, and  courts  of  justice  never  interfere  with  it  (Cousin  v. 
Blanc's  Ex.,  19  How.,  206,  209;  2  Pet,  253;  12  Pet,  511;  9 
How.,  154.) 

The  decision  of  the  Attorney  General,  and  the  action  of  the 
Land  Department  for  a  long  series  of  years  in  conformity  with 
it,  is  conclusive  as  to  the  right  of  a  pre-emptor  to  sell  the  land 
embraced*  in  his  entry  before  the  issuing  or  the  patent 

A  different  conclusion  would  unsettle  a  vast  number  of  titles, 
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and  overthrow  rights  acquired  upon  the  faith  of  the  settled 
practice  of  the  Land  Department  of  the  Government,  dating 
back  to  the  spring  of  1835;  and  for  what?  To  give  success  to 
an  operation  by  which  one  seeks  to  obtain  an  unjust  advantage 
over  his  neighbor,  by  dealing,  with  as  full  knowledge  as  was 
ever  yet  disclosed  to  the  observation  of  a  court  of  justice,  with 
one  who  stands  confessed  as  the  perpetrator  of  an  attempted 
fraud. 

Mr.  Justice  CATROK  delivered  the  opinion  of  the  court 

This  cause  is  brought  here  by  a  writ  of  error  to  the  Supreme 
Court  of  Louisiana,  which,  by  its  judgment,  construed  the  acts 
of  Congress  of  1880, 1832,  and  1884,  securing  pre-emption  rights 
to  actual  settlers  on  the  public  lands. 

The  facts  giving  rise  to  the  questions  decided  are  these: 
John  Butler  and  Elkin  T.  Jones  resided  on  the  same  quarter 
section  of  land,  lying  in  the  parish  of  Claiborne,  Louisiana; 
and  having  duly  proved  their  residence  on  the  land,  as  required 
by  the  acts  of  Congress,  were  allowed  to  purchase  jointly  at 
the  proper  land  office  the  quarter  section  on  which  they  resided. 

Being  entitled  to  additional  land,  Jones  and  Butler  obtained 
a  certificate,  known  as  a  float,  authorizing  them  to  enter  a 
quarter  section.  Butler  sold  his  float  to  Murrill  in  1837 ;  Mur- 
nll  sold  to  Wood  in  1838,  and  Wood  sold  to  Dickson  in  1889. 
The  land  was  located  in  August,  1840,  in  Butler's  name,  by 
Bullard,  who  held  a  power  from  Butler  to  locate  and  sell  it 

And  in  November,  1840,  Butler,  by  his  attorney  in  fact,  Bul- 
lard, conveyed  to  William  Dickson.  In  April,  1843,  a  joint 
patent  issued  in  favor  of  Butler  and  Jones  for  the  quarter  sec- 
tion. In  1851,  Butler  again  sold  his  undivided  moiety  of  the 
land  to  James  Marks,  and  conveyed  to  him  in  due  form.  The 
Supreme  Court  of  Louisiana  held,  that  the  assignment  made 
in  August,  1840,  to  William  Dickson,  was  lawfully  made,  and 
that  Marks  had  no  equity  to  sustain  his  petition,  in  which  he 
demanded  partition  and  possession.  Sis  petition  was  dismissed 
in  the  State  courts. 

If  the  assignment  of  the  entry  to  Dickson  was  valid,  then 
the  judgment  below  must  be  affirmed ;  on  the  other  hand,  if 
the  assignment  made  by  Bullard,  as  Butler's  attorney  in  fact, 
was  made  in  violation  of  the  acts  of  Congress,  then  it  cannot 
be  set  up  as  a  defence  against  the  deed  made  to  Marks  in  1851. 
This  is  the  only  question  that  can  be  revised  here  on  this  writ 
of  error  to  the  proceeding  in  the  Supreme  Court  of  Louisiana. 
Its  decision  depends  on  the  true  meaning  of  the  acts  of  Con- 
gress referred  to. 

The  act  of  1830  (sec.  3)  provides  .that  all  assignments  and 
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transfers  of  the  right  of  pre-emption  given  by  that  act,  prior  to 
issuing  of  the  patent,  shall  be  null  and  void. 

In  1832  a  supplementary  act  was  passed,  which  recites  the 
act  of  1830,  and  declares  that  all  persons  who  have  purchased 
under  the  act  may  assign  and  transfer  their  certificates  of  pur- 
chase, or  fiual  receipts,  anything  in  the  act  of  1830  to  the  con- 
trary notwithstanding. 

m  The  act  of  June  19,  1834,  revived  the  act  of  1830,  and  con- 
tinued it  in  force  for  two  years  without  referring  to  the  act  of 
1882.  If  this  act  was  made  part  of  that  of  1830,  then  the  re- 
vival of  the  latter  carried  with  it  no  incapacity  in  the  pre- 
emptor  to  assign  his  certificate  of  purchase. 

A  difficulty  arose  in  the  General  Land  Office,  as  to  the  effect 
of  the  revival  of  the  act  of  1830  by  the  act  of  1834 ;  and  whether 
the  act  of  183Q,  as  revived,  included  the  provision  of  the  act  of 
1832.  The  Commissioner  referred  the  matter  to  the  Secretary 
of  the  Treasury  for  his  decision;  and  this  officer  presented  the 
question  to  the  Attorney  General  for  his  official  opinion,  who 
decided  that  the  acts  of  1830  and  1832  stood  together  as  one 
provision;  and  being  revived  by  the  act  of  1834,  the  intention 
of  Congress  was  to  confer  on  the  purchaser  the  power  to  sell 
before  the  patent  issued. 

This  opinion  was  given  in  March,  1835,  and  has  been  fol- 
lowed at  the  General  Land  Office  ever  since;  and  as  Butler's 
claim  originated  under  the  act  of  1834,  it  was  governed  at  the 
land  office  by  that  decision. 

We  think  the  construction  then  given  was,  in  effect,  the  true 
one.  Before  the  prohibition  was  made  by  the  act  of  1830,  the 
purchaser,  when  he  had  obtained  his  final  certificate,  acquired 
with  it  a  right  to  sell  the  land  he  had  purchased  in  all  cases, 
nor  has  that  right  ever  been  questioned  by  Congress,  where 
entries  had  been  made  in  the  ordinary  operations  of  the  land 
office;  so  that  the  act  of  1832  repealed  the  prohibition  imposed 
on  those  having  a  pre-emption,  and  placed  those  who  purchased 
under  it  on  the  footing  of  other  purchasers. 

The  act  of  1832  provided  that  patents  might  issue  to  as- 
signees; but  this  provision  does  not  affect  the  present  case,  as 
the  transfer  of  the  entry  was  valid,  and  bound  Butler  from  its 
date,  and  vested  bis  equitable  title  in  Dickson  and  his  heirs, 
which  was  not  defeated  by  the  patent  Such  would  have  been 
the  rights  of  the  parties,  had  the  prohibitory  clause  not  been 
passed,  and  so  their  rights  stood  alter  its  repeal. 

The  object  of  the  Legislature  is  manifest.  It  was  intended 
to  prevent  speculation  by  dealings  for  rights  of  preference 
before  the  public  lands  were  in  the  market  The  specu- 
lator acquired  power  over  choice  spots,  by  procuring  occu- 
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pants  to  seat  themselves  on  them,  and  who  abandoned  them 
as  soon  as  the  land  was  entered  under  their  pre-emption  rights, 
and  the  speculation  accomplished.  Nothing  could  be  more 
easily  done  than  this,  if  contracts  of  this  description  could  be 
enforced.  The  act  of  1880,  however,  proved  to  be  of  little 
avail ;  and  then  came  the  act  of  1838,  (5  Stat.,  251,)  which  com- 
pelled the  pre-emptor  to  swear  that  he  had  not  made  an  agree-, 
ment  by  which  the  title  might  inure  to  the  benefit  of  any  one 
except  himself  or  that  he  would  transfer  it  to  another  at  any 
subsequent  time.  This  was  preliminary  to  the  allowing  of  his 
entry,  and  discloses  the  policy  of  Congress,  but  it  has  no  ap- 
plication in  this  cause,  as  this  claim  was  founded  on  the  act  of 
1884. 

a  The  contract  preceding  the  entry  made  by  Butler  with  Mur- 
rill  was  merely  void ;  and  so  were  the  agreements  of  Wood 
and  Dickson  for  the  float  before  its  location.  But  after  the 
land  was  entered  by  Butler,  he  had  power  to  affirm  his  con- 
tract of  sale  at  his  option,  by  conveying  the  land,  and  which 
sale  bound  Butler,  and  concludes  Marks. 
^  We  order  that  the  judgment  of  the  Supreme  Court  of  Lou- 
isiana be  affirmed,  with  costs. 


!«•<  St    Fhancis  Sbldbn,  Appellant,  v.  Lawrence  Myers,  Philip  Pike, 
Walter  Lenox,  and  Jambs  0.  McGuire. 

A  person  dealing  with  an  unlettered  man  who  can  neither  read  nor  write,  and 
taking  from  him  a  promissory  note  for  the  payment  of  money  and  a  deed  for 
property,  in  trust,  to  secure  the  payment,  is  bound  to  show,  when  he  seeks  to 
enforce  them,  that  they,  or  the  material  parte  of  them,  were  read  and  folly  ex- 
plained to  the  party  before  they  were  executed,  and  that  he  fully  understood 
their  meaning  and  effect 

If  this  fact  is  established  by  positive  and  unimpeached  testimony,  parol  evidence 
cannot  be  received,  to  show  that  the  contract  was  different  from  that  expressed 
in  the  writings,  or  that  nothing  was  at  that  time  due  from  the  parry  who  exe- 
cuted the  instruments. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

It  was  a  bill  filed  by  Selden,  under  the  circumstances  partic- 
ularly  stated  in  the  opinion  of  the  court  The  Circuit  Court 
dismissed  the  bill,  and  Selden  appealed  to  this  court 

It  was  argued  by  Mr.  Ooze  and  Mr.  Webb  for  the  appellant 
and  by  Mr.  Bradley  for  the  appellees. 

Digitized  by  VjOOQIC 


DECEMBER  TERM,  1857.  60T 

Selden  y.  Jfycr*  et  al. 

As  this  was  a  case  depending  entirely  upon  testimony,  where 
no  general  principle  of  equity  jurisprudence  was  involved,  the 
arguments  drawn  from  that  testimony  are  omitted. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  Circuit  Court  for  the  District  of 
Columbia. 

It  appears  that  the  appellant,  for  some  years  before  the  exe- 
cution of  the  instruments  hereinafter  mentioned,  kept  a  res- 
taurant in  the  city  of  Washington,  and  had  considerable  deal- 
ings with  Lawrence  Myers  &  Company,  who  are  merchants  in 
New  York,  and  who,  from  time  to  time,  had  supplied  him  with 
liquors  for  the  use  of  his  restaurant.  On  the  31st  of  Decem- 
ber, 1846,  the  appellant  gave  his  promissory  note  for  $1,246.68 
to  Lawrence  Myers  &  Company,  payable  with  interest  on  the  1st 
of  January,  1849,  for  value  received;  and  on  the  same  day  he 
executed  a  deed  to  Walter  Lenox,  of  the  city  of  Washington,, 
which  recites  that  he  is  indebted  to  Lawrence  Myers  and  Philip 
Pike,  of  the  city  of  New  York,  trading  under  the  name  of  Law- 
rence Myers  &  Company,  in  the  sum  of  $1,246.68,  for  which 
sum  they  held  his  promissory  note,  dated  the  81st  of  Decern- 
ber,  1846,  drawn  to  the  order  of  the  said  Lawrence  Myers  & 
Company,  payable  on  the  1st  of  January,  1849,  and  that  the 
appellant  was  desirous  to  secure  the  payment  of  the  said  debt, 
and  all  interests  and  costs  that  may  accrue  thereon;  and  then 
proceeds  to  convey  certain  real  property  in  the  city  of  Wash- 
ington to  the  said  Lenox,  in  trust;  that  in  case  the  appellant 
should  fail  to  pay  the  said  debt,  or  any  part  thereof  or  any 
proper  costs  or  charges  that  may  accrue  thereon,  then,  at  the 
request  of  the  holders  of  the  said  note,  due  and  unpaid,  to  sell 
the  said  premises,  (or  such  part  thereof  as  the  trustee  may  deem 
necessary  to  pay  so  much  of  the  debt  as  shall  be  then  unpaid,) 
in  such  manner,  after  such  notice,  at  such  time  and  place,  ana 
upon  such  terms  and  conditions,  as  the  trustee  shall  deem  most 
convenient  for  the  interest  of  all  concerned,  and  convey  the 
same  in  fee  simple  to  the  purchaser. 

This  deed  was  duly  acknowledged  by  Selden,  according  to 
law,  before  two  justices  of  the  peace  for  the  county  of  Wash- 
ington, and  recorded  amoug  the  land  records  of  the  countv.^ 

Some  years  after  the  expiration  of  the  credit  mentioned  in 
these  instruments — that  is  to  say,  in  1858 — the  trustee,  at  the 
request  of  Lawrence  Myers  &  Company,  advertised  the. prem- 
ises to  be  sold  on  the  18th  of  July  in  that  year;  and  thereupon 
Selden  filed  this  bill  to  obtain  an  injunction  to  stay  the  sale. 

The  bill  states,  that  in  184S  the  appellant  had  a  settlement 
of  accounts  with  Lawrence  Myers  &  Company;  and  after  the 
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settlement,  Myers,  in  order  to  enable  him  to  carry  on  his  busi- 
ness, agreed  that  the  company  would  make  advances  to  him 
from  time  to  time  in  goods  or  money,  as  he  should  need  them, 
provided  he  would  give  them  his  note  for  $1,246.68,  payable 
on  the  1st  of  January,  1849 ;  that  he  accepted  the  proposition, 
and  thereupon  executed  the  promissory  note  above  mentioned; 
and  afterwards,  at  the  request  of  Myers,  executed  the  deed  of 
trust  to  Lenox. 

The  bill  further  charges,  that  it  was  the  distinct  understand- 
ing of  the  parties  that  advances  should  be  made  to  the  amount 
set  forth  in  the  note;  but  that  only  a  small  advance  of  about 
two  hundred  dollars  had  afterwards  been  made,  and  that  sum 
diminished  by  sundry  payments  made  by  appellant;  that  the 
property  conveyed  by  him  in  trust  was  of  much  greater  value 
than  the  amount  of  the  note;  that  he  can  neither  read  nor 
write ;  and  when  he  executed  the  deed,  did  not  know  that  the 
whole  of  said  property  was  included,  and  was  under  the  ira- 
•pression  that  it  conveyed  only  a  portion  of  it. 

The  bill  further  charges,  that  Lawrence  Myers  &  Company 

Eersuaded  him  to  execute  the  deed  with  the  intention  to  de- 
mand him,  and  since  its  execution  had  refused  to  make  ad- 
vances to  him  in  money  or  goods ;  that  the  west  half  of  the  lot 
conveyed  in  trust  was  advertised  for  sale  by  the  trustee,  and 
if  the  sale  was  allowed  to  proceed  he  would  be  injured  and 
defrauded. 

The  members  of  the  firm  of  Lawrence  Myers  &  Company, 
and  Lenox,  the  trustee,  and  McGuire,  the  auctioneer,  were 
made  parties  defendants  to  the  bill. 

The  answer  of  Lawreuce  Myers,  who  answers  separately, 
denies  that  the  note  was  given  for  the  purpose  stated  in  the 
bill,  and  states  that  it  was  given  upon  a  settlement  of  accounts 
for  goods  before  that  time  sold  to  the  appellant,  and  for  the 
amount  which  the  appellant  acknowledged  to  be  then  due; 
that  the  deed  was  executed  voluntarily,  and  with  full  knowl- 
edge of  its  contents,  and  after  it  had  been  read  and  explained 
to  him,  and  denies  all  fraud  charged  in  the  bill. 

The  respondent  also  denies  that  the  property  conveyed  was 
more  than  sufficient  to  pay  the  debt;  that  the  east  half  of  it 
had  been  previously  mortgaged,  and  had  since  been  sold  to  pay 
that  debt,  and  the  remaining  half  is  not  more  than  sufficient 
to  pay  the  debt  due  to  the  defendant.  He  admits  that  the  ap- 
pellant is  entitled  to  a  credit  of  $119.70,  with  interest  from  the 
11th  of  September,  1845,  on  account  of  so  much  money  received 
on  a  note  of  a  certain  William  Walker,  assigned  by  the  appel- 
lant to  Lawrence  Myers  &  Company. 

The  answer  of  Philip  Pike,  the  other  partner  in  the  firm,  is 
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substantially  the  same  with  that  of  Myers,  as  far  as  he  has 
knowledge.  Bat  he  was  not  in  Washington  when  the  note 
was  taken  and  the  conveyance  made,  and  had  therefore  no  per- 
sonal knowledge  of  that  transaction. 

And  the  answer  of  Lenox,  the  trustee,  states  that  ho  pre* 
pared  the  deed,  at  the  request  and  according  to  the  instructions 
of  Lawrence  Myers;  that  Selden  and  Myers  met  together  at 
his  office/ on  or  about  the  day  of  the  date  of  the»deed ;  that  he 
laid  the  note  and  deed  before  the  parties ;  that  he  cannot  charge 
his  memory  that  the  entire  deed,  word  for  word,  was  read  to 
the  parties,  but  avers  that  the  description  of  the  property  con- 
veyed, and  the  nature  and  purport  of  the  deed,  were  made  known 
and  explained  to  each  of  the  parties,  and  so  much  read  as  was 
necessary  for  that  purpose ;  that  the  transaction  was  the  sub- 
ject of  conversation  between  the  parties  in  his  presence;  and 
that  Selden  showed  a  clear  knowledge  of  its  character  and  pur- 
pose, and  that  it  was  declared  by  both  parties  thatit  was  a  set- 
tlement between  them  of  past  dealings  and  accounts ;  and  that 
the  note  and  deed  were  prepared  by  him,  and  strictly  con- 
formed to  the  views  of  both  parties,  as  made  known  to  him  by 
each  of  them.  They  were  not  signed  in  his  presence,  but  taken 
away  by  Mvers,  in  company  with  Selden.  And  he  denies  all 
fraud  and  deceit  charged  in  the  bill. 

Testimony  was  taken  on  both  sides.  On  the  part  of  Selden 
several  witnesses  were  examined,  who  state  that,  from  conver- 
sations between  Selden  and  Myers,  at  which  they  were  present, 
about  the  time  when  the  note  and  deed  were  executed,  or 
shortly  before  the  advertisement  for  the  sale,  they  understood 
that  Selden  owed  nothing  to  Myers  &  Company  when  they 
were  given,  and  that  they  were  intended  to  secure  future  sup- 
plies which  Myers  &  Company  were  to  furnish.  But  none  of 
these  witnesses  were  present  when  they  were  executed,  and 
none  of  them  know  whether  they  were  or  were  not  read  and 
explained  to  the  parties  before  they  were  signed.  And,  cer- 
tainly, parol  testimony  is  altogether  inadmissible  to  show  that 
the  contract  was  different  from  the  one  reduced  to  writing, 
unless  it  can  also,  be  shown  that  the  party  was  fraudulently 
deceived  and  misled  as  to  the  contents  of  the  written  instru- 
ments. 

~  It  is  true  that  Selden  is  an  unlettered  man,  and  can  neither 
read  nor  write*  He  makes  his  mark  to  the  instruments  he 
executed;  and,  dealing  with  such  a  person,  it  is  incumbent  on 
Myers  &  Company  to  show,  past  doubt,  that  he  folly  under- 
stood the  object  and  import  of  the  writings  upon  which- they 
are  proceeding  to  charge  him;  and  if  they  had  failed  to  do  so, 
the  above-mentioned  testimony  offered  by  the  appellant,  as  to 
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the  state  of  the  accounts  between  them  at  the  time,  would  have 
furnished  strong  grounds  for  inferring  that  he  had  been  de- 
ceived, and  had  not  understood  the  meaning  of  the  written 
instruments  he  signed.  But  the  testimony  offered  by  Myers 
k  Company  is  conclusive  on  this  point  Lenox,  who  was  neces- 
sarily made  a  defendaut  in  these  proceedings,  was,  by  consent 
of  parties,  examined  as  a  witness  on  the  part  of  Myers  k  Com- 
pany, and  in  his  testimony  he  confirms  the  statement  made  in 
nis  answer  in  every  particular.  He  proves  that  the  parties 
were  together  at  his  office;  that  they  talked  of  their  accounts 
while  there,  and  that  Selden  admitted  that  the  balance  due 
from  him  at  that  time  to  Myers  k  Company  was  the  amount 
for  which  the  note  was  given.  '■  He  says,  "  I  read  so  much  of 
it  (the  deed)  to  the  parties  as  explained  its  object,  the  amount 
of  the  note,  and  the  description  of  the  property,  and  the  par- 
poses;  and  it  was  admitted  by  both  parties  that  it  was  right, 
and. received  from  me  as  such  by  them  together,  and  they  left 
my  office  for  the  purpose  of  executing  it.  The  testimony  of 
this  witness  is  not  impeached,  nor  his  statement  of  facts  con- 
tradicted by  any  witness  for  the  appellant,  and  is  therefore  a 
decisive  answer  to  the  allegations  in  the  bill  of  the  appellant. 

Nor  is  there  any  ground  for  supposing  that  Selden,  in  his 
ignorance  of  accounts,  was  deceived  or  imposed  upon  as  to  the 
balance  actually  due.  The  accounts  of  the  dealings  between 
the  parties  up  to  that  time  have  been  produced  by  Myers  & 
Company,  and  proved  to  be  correct  by  the  clerks  who  were  at 
that  time  in  their  employment,  and  whose  duty  it  was  to  keep 
them;  and  these  accounts  show  that  the  balance  then  due  was 
the  amount  for  which  the  note  was  taken. 

In  this  view  of  the  subject,  it  is  unnecessary  to  examine  par- 
ticularly the  testimony  of  the  different  witnesses  produced  by 
the  complainant.  They  no  doubt  speak  to  the  nest  of  their 
recollections;  but  every  one  knows  how  liable  a  party  is  to  be 
led  into  mistakes  who  hears  casual  conversations  about  accounts 
in  which  he  has  no  interest,  and  how  liable  they  are  to  be  mis- 
taken, when  some  years  have  elapsed,  both  as  to  the  particular 
time  when  the  conversation  took  place  and  the  precise  lan- 
guage used  by  the  speaker.  And  the  strong  probability  is, 
that  the  conversations  of  which  they  speak,  and  in  which  they 
understood  Myers  to  admit  that  he  had  been  paid,  related  to 
the  small  transactions  which  took  place  after  these  instruments 
were  executed;  for  it  appears  that  liquors  were  supplied  by 
Myers  k  Company  after  this  settlement,  and  for  which  Selden 
made  some  payments;  and  this  account,  it  appears,  was  not 
adjusted  and  balanced  when  the  property  was  advertised  for 
sale,  and  there  was  some  controversy  about  it    The  depoei- 
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tions  of  these  witnesses  were  taken  many  years  after  tbe  instru- 
ments of  writing  were  executed,  and  alter  these  conversations 
are  supposed  to  have  passed,  and  the  accuracy  of  their  recol- 
lection in  such  a  matter  can  hardly  he  relied  on  as  to  time  or 
language;  and  they,  as  well  as  Selden,  who  is  an  unlettered 
man,  and  incapable  of  keeping  accounts,  and  who  does  not 
appear  to  have  had  any  regular  books  kept  by  a  clerk,  would 
most  likely  have  but  a  confused  recollection  of  these  conversa- 
tions, and  might,  without  any  evil  intention,  confound  what 
had  been  said  in  relation  to  dealings  subsequent  to  the  note 
with  conversations  which  passed  at  the  time  it  was  executed. 

And  this  view  of  the  subject  is  strengthened  by  the  fact,  that 
although  Selden  states  in  his  bill  that  he  had  a  settlement  with 
the  company  of  all  accounts  at  that  time  standing  unsettled  be- 
tween him  and  the  firm,  he  does  not  state  that  nothing  was 
found  due  from  him  on  that  settlement,  nor  does  he  say  that 
the  balance  against  him,  if  any,  was  paid.  His  statement  of  a 
settlement  is  no  doubt  true;  out  it  is  evident  from  the  testi- 
mony that,  upon  that  settlement,  the  sum  claimed  by  Lawrence 
My  era  &  Company  was  found  to  be  due,  and  the  note  and  deed 
given  to  secure  it. 

We  see  no  reason,  therefore,  for  disturbing  the  decision  of 
the  Circuit  Court  dismissing  the  bill;  and  the  decree  must  be 
affirmed,  with  costs. 

fern 

John  N.  Ahl,  Appellant,  v.  Roswell  B.  Johnson. 

Where  there  was  a  contract  for  the  sale  of  a  lot  of  ground,  partly  on  time,  and  the 
vendee  entered  into  possession;  and  the  vendor  did  not  formally  demand  the 
payment  of  the  balance  When  due,  bat  merely  said  he  was  ready  to  make  a  deed 
when  the  money  was  paid;  and  after  the  time  of  payment  had  elapsed,  the  ven- 
dee made  a  tender  of  the  snm  due,  which  the  vendor  refused  to  receive;  these 
and  other  circumstances  show  that  time  was  not  of  the  essence  of  the  contract, 
and  the  vendee  was  entitled  to  relief  upon  a  bill  for  a  specific  performance  of  the 
contract 

This  was  an  appeal  from  the  Supreme  Court  of  the  Territory 
of  Minnesota. 

It  was  a  bill  filed  by  Ahl,  under  the  circumstances  stated  in 
the  opinion  of  the  court 

It  was  argued  by  Mr.  Cooper  for  the  appellant,  aud  Mr. 
Bradley  for  the  appellee. 

The  principal  point  in  the  case  was,  whether  time  was  of 
the  essence  of  the  contract  Mr.  Cooper  contended  that  it 
was  not: 
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m.  Because  time  in  this  case  was  not  of  the  essence  of  the 
contract,  as  is  manifest  from  the  contract  itself,  as  well  as  from 
the  conduct  of  the  defendant,  in  demanding  the  residue  of  the 
money  since  the  exhibition  of  his  bill  by  the  said  complainant, 
without  ever  pretending  that  he  had  a  right  to  rescind  the  con- 
tract, or  re-enter  into  possession  of  the  said  premises.  (See 
pages  13,  16,  and  17.  Taylor  v.  Longwood,  14  Pet.  R.,  174, 
175;  8  Hor.  Pa.  R,  429,  438;  6  Wheat.,  528;  Wyson  v.  Mor- 
gan, 7  Ves.,  202 ;  Radcliflfe  v.  Warrington,  12  Ves.,  826 ;  Irvine 
v.  Reminton,  2  Harris,  145;  Decomp  v.  Feay,  5  S.  and  R.,  823, 
826;  4  Adol.  and  Ellis,  599;  3  McLean,  148.) 

Mr.  Bradley  contended  that  the  parties  meant  to  make  time 
of  the  essence  of  the  contract :  1st.  JBecause  of  the  stipulations 
in  respect  to  the  payment  of  the  purchase-money.  2d.  Because 
of  the  purposes  contemplated  in  the  sale,  &q. 

IV.  It  was  competent  for  the  parties  to  make  time  of  the 
essence  of  the  con  tract;  and  if  tnat  intention  clearly  appears, 
a  court  of  equity  will  not  assist  him  who  is  in  default  (Sug- 
den  on  Vendors,  ch.  8,  sec.  8,  pi.  82  to  36  inclusive;  see  Note 
2  to  Harrington  v.  Wheeler,  4  Ves.,  689;  see  cases  collected 
in  note  (a)  same  case,  p.  686,  American  notes;  Lloyd  v.  Col- 
lett,  4  Bro.  Ch.,  469,  and  American  notes.) 
•  V.  The  facts  that  he  went  into  possession  and  improved  the 
property,  and  paid  part  of  the  purchase-money,  do  not  relieve 
nim  from  his  default,  if  time  was  of  the  essence  of  the  contract. 
Nor  do  they  aid  in  arriving  at  the  intent  of  the  parties. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Supreme  Court  of  the  Territory 
of  Minnesota,  in.  a  suit  in  chancery  to  compel  a  specific  per- 
formance of  a  written  contract  to  convey  a  certain  parcel  of 
land  described  in  the  bill  of  complaint,  and  situated  in  the 
village  of  Stillwater,  and  county  of  Washington,  in  that  Ter- 
ritory. The  bill  was  presented  to  the  district  judge  at  cham- 
bers, in  the  first  place,  where  an  order  was  passed  for  an  injunc- 
tion, and  it  was  then  duly  filed  in  the  office  of  the  clerk  of  the 
District  Court,  aud  on  the  same  day  the  writ  of  injunction  was 
issued,  returnable  to  the  District  Court  at  the  May  term  next 
ensuing,  and  was  duly  served  en  the  respondent.  On  the  29th 
day  of  November,  1851,  the  respondent,  by  his  solicitors,  filed 
his  answer  to  the  bill  of  complaint,  and  on  the  30th  day  of 
June,  1852,  the  complainant  filed  the  general  replication,  and 
testimony  was  subsequently  token  by  both  parties,  under  a  reg^ 
ular  commission  issued  in  pursuance  of  the  order  of  the  court 
After  the  testimony  was  taken,  the  temporary  injunction  was 
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dissolved,  and  the  cause  was  set  down  for  hearing  on  the  6th 
day  of  October,  1853,  upon  bill,  answer,  replication,  and  proofs; 
and  after  the  hearing,  the  District  Court  decided  in  favor  of  the 
complainant,  and  entered  a  final  decree  against  the  respondent 
for  a  specific  performance  of  the  agreement  set  forth  in  the 
bill  of  complaint  An  appeal  was  taken  by  the  respondent  to 
the  Supreme  Court  of  the  Territory,  and  the  Supreme  Court, 
at  the  January  term,  1856,  reversed  the  decree  of  the  District 
Court,  and  entered  a  final  decree  against  the  complainant, 
dismissing  the  bill,  with  costs;  whereupon,  the  complainant 
appealed  to  this  court 

A  brief  statement  of  the  pleadings  will  be  sufficient  to  give 
a  clear  view  of  the  nature  of  the  controversy  between  the  par- 
ties to  the  suit  On  the  part  of  the  complainant,  it  is  alleged 
that  the  respondent,  being  seized  in  fee  simple  of  the  parcel 
of  land  described  in  the  bill  of  complaint,  entered  into  a  treaty 
with  the  complainant  for  the  purchase  of  the  same  on  the  15th 
day  of  June,  1850,  for  the  price  of  one  hundred  and  ninety 
dollars,  with  interest,  to  be  paid  on  the  1st  day  of  May,  1851, 
and  that  he  agreed  to  accept  that  sum  for  the  consideration; 
and  that  an  agreement  in  writing  was  entered  into  between 
them  to  that  effect,  and  the  bill  of  complaint  sets  forth  the 
agreement,  which  is  of  that  date,  and  is  signed  and  sealed  by 
the  parties.  By  that  agreement,  the  respondent  contracted  to 
sell  and  convey  the  premises  by  deed  of  warranty,  provided 
the  complainant  should  pay  him  the  sum  of  one  hundred  aad 
sixty-five  dollars  on  the  1st  day  of  October  then  next,  or  the 
sum  of  one  hundred  and  ninety  dollars  by  the  1st  day  of  May, 
1851,  and  the  complainant  agreed  to  purchase  and  pay  for  the 
premises  in  the  manner,  and  to  the  amount  specified..  They 
also  thereby  mutually  agreed  to  build  a  whan  suitable  for  a 
steamboat  landing — the  complainant  on  the  land  contracted  for, 
and  the  respondent  on  his  lot  adjoining — and  it  was  stipulated 
between  them  that  either  party  was  to  be  at  liberty  to  com* 
mence  the  building  of  the  wharf  on  his  own  lot,  but  neither 
was  to  be  obliged  to  continue  or  complete  it,  unless  the  other 
upon  notice  did  the  same  in  a  reasonable  time.  And  the  com- 
plainant further  alleges  that  the  respondent  delivered  up  the 
possession  of  the  premises  to  him  about  the  time  of  the  execu- 
tion of  the  agreement,  and  that  he  has  ever  since  remained  in 
the  occupation  of  the  same;  that  he  paid  the  respondent  sixty 
dollars  on  the  2d  day  of  July,  1850,  in  part  performance  of  the 
agreement;  and  the  respondent,  on  the  7th  day  of  September, 
1850,  endorsed  on  the  agreement  thirty  dollars  and  thirty-three 
cents  more,  in  part  performance  of  the  same,  being  the  amount 
awarded  to  him  as  damages  under  a  reference  oetween  tae 
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parties  of  a  claim  he  presented  against  the  respondent  on  ac- 
count of  a  misrepresentation  made  by  him,  at  the  time  of  the 
execution  of  the  agreement,  in  respect  to  the  western  bound- 
ary of  the  land;  and  that  since  he  entered  into  the  possession 
of  the  premises,  under  the  agreement,  he  has  laid  out  large 
sums  of  money  upon  the  land,  in  erecting  a  valuable  dwelling- 
house,  and  in  making  other  improvements  thereon;  and  that 
he  has  tendered  to  the  respondent  the  whole  sum  of  the  balance 
of  the  purchase-money,  with  the  interest,  and  has  always  been 
ready  and  willing  to  perform  the  agreement  on  his  part,  ac- 
cording to  its  terms,  upon  having  a  proper  title  made  out,  and 
a  proper  conveyance  executed  to  him  ot  the  premises  therein 
described;  and  that  he  has  demanded  the  deed  of  the  respond- 
ent, and  he  had  hoped  that  he  would  specifically  perform  his 
part  of  the  agreement,  as  in  iustiee  and  equity  he  ought  to  do. 
And  the  bill  of  complaint  charges  that  the  respondent,  com- 
bining and  confederating  with  persons  unknown,  refuses  to 
perform  his  part  of  the  agreement,  and  at  times  falsely  pre- 
tends that  he  is  entitled  to  more  than  the  sum  stipulated  be- 
tween the  parties;  and  at  other  times,  that  the  complainant 
had  not  performed  his  part  of  the  agreement,  whereas  it  is 
alleged  he  has  performed  his  part  of  the  agreement,  and  that 
the  respondent  is  entitled  to  no  more  than  the  balance  due 
and  unpaid  of  the  sum  stipulated,  and  the  interest  thereon, 
and  that  the  whole  of  that  sum,  with  interest,  is  now  ready 
and  unproductive  in  the  hands  of  the  complainant;  and  that 
he  is  seriously  embarrassed  and  injured  by  reason  of  not  hav- 
ing a  good  and  sufficient  title  to  the  premises,  which  is  contrary 
to  equity;  and  the  complainant  prays  for  discovery  and  gen- 
eral relief,  and  that  the  respondent  may  be  decreed  specifically 
to  perform  the  agreement  upon  being  paid  the  balance  so  due, 
with  interest,  and  for  an  injunction  to  restrain  the  respondent 
from  conveying,  transferring,  or  in  any  manner  disposing  of 
the  title  to  the  premises. 

The  answer  admits  that  the  fee  simple  title  was  in  the  re- 
spondent at  the  time  mentioned,  and  that  there  was  a  negotia- 
tion between  the  parties  respecting  the  purchase  and  sale  of 
the  premises,  and  that  the  agreement  was  made  and  executed 
at  the  time  it  bears  date,  and  that  the  complainant  paid  the 
sum  of  sixty  dollars,  as  alleged  in  the  bill  of  complaint,  but  ex- 
pressly denies  that  the  respondent  delivered  the  possession  of 
the  same  to  the  complainant,  or  that  he  ever  consented  to  his 
taking  the  possession  in  any  manner,  as  is  stated,  unless  he 
should  pay  the  purchase-money,  with  interest,  except  and  save 
for  the  purpose  of  building  the  wharf;  and  the  answer  also 
denies  that  any  misrepresentation  was  made  respecting  the 
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western  boundary  of  the  lot,  or  that  the  respondent  ever  ad- 
mitted that  he  made  it,  as  is  charged  in  the  bill,  or  that  the 
complainant  was  ever  injured  by  any  representation  made  by 
him  in  that  behalf,  though  the  answer  admits  that  the  com- 
plainant did  express  some  dissatisfaction  with  that  boundary, 
and  that  for.  the  purpose  of  cultivating  and  sustaining  friendly 
relations  with. him,  as  a  citizen  and  neighbor,  in  the  same  com- 
munity where  they  resided,  he  did  agree  to  refer  the  matter, 
whether  he  ought  to  make  any  deduction  from  the  price  agreed, 
and  that  the  referees  did  determine  that  he  should  deduct  the 
sum  of  thirty  dollars  and  thirty-three  cents  from  the  same; 
and  he  further  admits,  that  the  complainant  has  made  improve- 
ments upon  the  premises  by  erecting  a  dwelling-house  thereon, 
which  has  greatly  enhanced  the  value  of  the  same,  but  he  denies 
that  any  improvements  were  ever  made  by  his  consent,  or  that 
the  complainant  had  any  right  to  make  them,  and  ^lso  denies 
every  allegation  in  the  bill  that  the  complainant  w^s  ever  ready 
and  willing  to  perform  his  part  of  the  agreement,  or  that  he 
has  performed  or  ever  pftered  to  perform  the  same;  On  the 
contrary,  the  answer  avers  the  fact  to  be,  that  at  the  time  the 
purchase-money  became  due  and  payable,  he  called  upon  the 
complainant,  and  demanded  of  him  tne  sum  due,  and  told  him 
he  was  ready  and  willing  to  execute  and  deliver  to  him  the  deed, 
upon  being  paid  the'balance  of  the  money,  which  he  refused 
to  pay,  alleging  as  an  excuse  that  he  had  not  the  means.  And 
it  is  further  averred,  that  the  respondent  at  different  times,  af- 
terwards, called  upon  the  complainant,  and  informed  him  of 
his  ability  and  readiness  to  deliver  the  deed  upon  being  so 
paid,  and  urged  the  payment,  which  was  refused  on  every  oc- 
casion when  the  demand  was  made ;  and  the  respondent  says 
he  has  suffered  great  pecuniary  embarrassment  and  injury  in 
his  business,  from  the  refusal  of  the  complainant  to  perform 
his  part  of  the  agreement  He  admits,  however,  that  the  so-  » 
licitor  of  the  complainant,  on  or  about  the  first  day  of  Novem- 
ber, 1861,  did  demand  the  deed  of  him,  and  offered  to  pay  him 
a  sum  of  money  which  the  solicitor  informed  him  was  the 
balance  of  the  sum  of  one  hundred  and  ninety  dollars  and  in- 
terest at  seven  per  cent. ;  but  what  sum  of  money  was  so  of- 
fered he  does  not  know,  nor  whether  that  money  is  now  ready 
in  the  hands  of  the  complainant  and  unproductive,  but  he  does 
not  believe  such  to  be  the  fact;  and  he  denies  all  manner  of 
fraud,  combination,  and  confederacy. 

There  is  not  much  dispute  about  the  facts  of  the  case,  whether 
we  look  to  the  testimony  on  the  one  side  or  the  other.  The 
agreement  was  admitted  in  the  answer,  and  was  made,  as  is 
alleged  in  the  bill,  on  the  fifteenth  day  of  June,  1850,  and  it  is 

Digitized  by  VjOOQIC 


616  SUPREME  COURT. 

•  •  -  '     '         '         -    -  -  ■  .'  .  _r.» 

AMy.  Johnson. 

fully  proved  that  the  complainant  shortly  after  entered  into 
the  possession  of  the  premises,  and  has  continued  in  the  pos- 
session pf  the  same  to  the  present  time,  and  there  is  not  an 
intimation  in  the  proofs  exhibited  in  the  case  that  the  respond- 
ent ever  demanded  the  surrender  of  the  premises,  or  that  he 
ever  manifested  any  intentiotf  to  rescind  the  agreement,  except 
so  fer  as  it  arises  from  his  refusal  on  the  first  day  of  Novem- 
ber, 1851,  to  accept  the  balance  remaining  unpaid  when  it  was 
tendered  to  him  by  the  solicitor  of  the  complainant.  On  the 
contrary,  it  appears  from  his  own  witness,  William  H.  Morse, 
that  in  the  fill  of  1851  he  requested  payment  of  the  balance 
then  due  and  unpaid;  and  when  the  complainant  replied  to 
his  request,  that  ne  had  a  good  many  debts  out,  and  as  soon 
as  he  could  collect  the  money  he  would  settle  up  with  him,  he 
told  the  complainant  he  was  ready  to  make  him  a  deed  when- 
ever he  was  paid  the  balance  due  on  the  lot.  The  precise  time 
when  this  conversation  took  place  does  not  appear;  but  the 
witness  says  he  was  in  the  employment  of  the  respondent  from 
the  twentieth  day  of  October  to  the  eighteenth  day  of  Novem- 
ber, 1851,  and  that  within  that  time  he  heard  the  respondent 
ask  the  complainant  two  or  three  times  for  the  balance  due  on 
that  lot,  and  it  was  in  some  one  of  those  conversations  that  he 
told  the  complainant  that  he  was  ready  to  make  the  deed 
whenever  the  balance  was  paid;  and  we  infer  from  the  testi- 
mony of  the  witness,  though  it  is  not  very  clearly  expressed 
in  the  deposition,  that  the  last  interview  between  the  parties, 
when  that  remark  was  repeated,  must  have  taken  place  only 
a  few  days  before  the  tender  was  made  by  the  solicitor  of  the 
complainant.  Whether  so  or  not,  it  is  plain,  as  well  from  the 
language  of  the  request  as  from  that  employed  by  the  respond* 
ent  in  reply  to  the  reasons  assigned  by  the  complainant,  why 
he  could  not  make  the  payment  as  requested;  that  the  object 
of  the  respondent  on  the  occasion  was  more  to  hasten  the  ac- 
tion of  the  complainant,  and  prompt  him  to  an  early  compli- 
ance, than  to  make  any  formal  demand  of  the  money  with  the 
view  to  terminate  the  agreement,  or  to  impair  the  right  of  the  . 
complainant  to  make  the  payment  at  a  future  time.  Such,  un- 
questionably, was  the  impression  that  the  conversation  at  the 
interview  was  calculated  to  produce  upon  the  mind  of  the  com- 
plainant; and  considering  all  the  circumstances  under  which 
the  interview  took  place,  and  the  relation  of  the  parties  to  each 
other  in  respect  to  the  matter  now  in  controversy,  we  think  it 
was  the  only  reasonable  construction  which  could  be  put  upou 
the  language  used  by  the  respondent,  consistent  with  fair  deal- 
ing on  his  part,  and  rectitude  of  intention ;  and  that  view  of 
the  conversation  derives  strong  confirmation  in  ^  A 
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the  deed  subsequently  tendered  to  the  complainant  had  not 
then  been  prepared,  and  no  allusion  was  made  to  a  conveyance 
on  the  part  of  the  respondent,  except  in  connection  with  the 
promise  of  the  complainant  to  settle  and  make  the  payment  as 
soon  as  he  could  collect  the  means. 

Nothing  further  transpired  between  the  parties,  in  respect  to 
the  subject-matter  of  the  controversy,  till  after  the  tender  was 
made  by  the  solicitor  of  the  complainant.  There  is  not  a  word 
of  proof,  other  than  what  has  been  mentioned,  that  has  the 
least  tendency  to  show  that  the  respondent,  prior  to  the  tender 
made  by  the  complainant,  ever  formally  demanded  the  pay- 
ment of  the  sum  due  as  is  alleged  in  the  answer,  or  ever  noti- 
fied the  complainant,  or  even  intimated  to  him  that  he  should 
insist  upon  a  rescission  of  the  agreement,  unless  the  payment 
was  made  at  the  time,  or  in  the  manner  specified,  or  that  he 
ever  expressed  so  much  as  a  wish  that  the  possession  of  the 
premises  should  be  surrendered  up  because  the  payment  had 
not  been  made,  or  in  any  manner  signified  to  the  complainant 
that  he  was  unwilling  that  he  should  remain  in  possession,  and 
continue  his  occupation  and  improvement  of  the  same,  as  he 
had  done,  throughout  nearly  the  whole  period  after  the  agree- 
ment was  made.  The  proofs  are  clear  and  full  that  the  com- 
plainant entered  into  the  possession  shortly  after  the  agreement 
was  made,  and  that  he  had  built  a  valuable  dwelling-house  on 
the  premises,  and  if  the  wharf  was  not  completed,  he  had  at 
least  commenced  the  building,  and  made  considerable  pro- 
gress in  the  work,  and  had  otherwise  made  expenditures  in 
levelling  and  grading  the  grounds,  and  in  various  ways  had 

Seatlv  improved  the  premises  and  enhanced  their  value,  and 
at  all  these  improvements  had  been  carried  forward  at  large 
expense,  while  the  respondent  resided  in  the  same  village,  and 
under  circumstances  which  show,  beyond  controversy,  that  he 
must  have  had  full  knowledge  of  their  progress,  and  daily  op- 

Sortunities  to  have  manifested  his  dissent  u  he  had  desired  to 
o  so,  or  if  such  had  been  his  intention ;  and  yet,  he  never  ex- 
pressed the  slightest  dissatisfaction  while  the  works  were  pro- 
gressing, or  intimated  to  the  complainant,  so  far  as  appears, 
that  in  case  he  failed  to  make  the  payment  at  the  time  specified 
in  the  agreement,  he  should  claim  that  the  improvements 
had  been  made  of  his  own  wrong,  and  at  his  own  risk,  and 
without  afiv  liability,  ;on  his  part,  to  allow  any  compensation 
either  for  the  labor,  materials,  or  money  expended,  in  making 
them.  On  the  contrary,  he  suffered  the  improvements  to  go 
on,  silently  acquiescing  in  the  right  of  the  complainant  to  make 
them,  until  they  were  nearly  completed;  and  when  the  tender 
was  made  by  the  solicitor  of  the  complainant,  and  he  found  he 

Digitized  by  VjOOQIC 


518  SUPREME  COURT. 

AM  t.  Joknton. 

could  no  longer  conceal  bis  real  position  with  respect  to  the 
failure  to  make  the  payment  at  the  time  specified  in  the  agree- 
ment, he  then  declined  to  accept  the  money,  and  refused  to 
execute  the  deed. 

The  tender  .on  the  part  of  the  complainant  was  made  by 
Frederick  R.  Bartlett,  his  solicitor,  on  the  1st  day  of  Novem- 
ber, 1851,  at  Stillwater,  where  the  land  is  situated,  and  in  the 
office  of  H.  L.  Morse,  the  solicitor  of  the  respondent  A' sum 
sufficient  to  pay  the  whole  balance  due,  with  interest,  was 
formally  tendered  on  the  occasion,  and  the  deed  demanded, 
and  the  respondent  notified  that  the  sum  so  tendered  would 
be  always  in  readiness  to  be  paid  by  the  solicitor,  at  his  dwell- 
ing-house in  Stillwater,  where  both  parties  resided.  Accord- 
ing to  the  testimony  of  the  solicitor,  the  respondent  refused  to 
accept  the  money,  and  cot  up  and  went  out  of  the  office,  and 
did  not  take  it,  and  did  not  offer  to  execute  a  deed;  and  it 
does  not  appear  that  he  gave  any  explanation  whatever,  as  to 
the  grounds  of  his  refusal.  His  omission  to  explain  why  he 
refused  to  accept  the  money,  which,  not  many  days  before,  he 
had  requested  the  complainant  to  pay,  indicates  an  inconsist- 
ency in  his  acts  not  altogether  reconcilable  with  the  idea  that 
the  previous  request  for  payment  had  been  made  in  good  faith, 
or  at  a  time  and  under  circumstances  when  he  either  antici- 
pated or  desired  that  the  complainant  might  be  able  to  obtain 
the  money  to  comply  with  the  request;  and  it  is  calculated 
also  to  throw  some  light  upon  his  subsequent  conduct,  in 
selecting  a  moment  to  demand  the  money  and  tender  the  deed 
to  the  complainant,  when  there  is  much  reason  to  think  that 
he  must  have  known  that  a  compliance  could  not  be  expected, 
on  account  of  the  absence  of  the  solicitor,  in  whose  hands  the 
money  was  deposited.  He  was  then  reminded  by  the  com- 
plainant that  the  money  had  been  deposited  with  his  solicitor, 
and  informed  that  he  was  absent,  and  told  that  he  must  wait 
until  the  solicitor  returned.  These  facts  are  established  by  the 
testimony  of  several  witnesses  introduced  by  the  respondent, 
and  it  is  worthy  of  remark,  that  this  attempt  to  demand  the 
money  and  tender  the  deed  was  not  made  till  more  than  a  year 
after  the  bill  was  filed,  and  nearly  six  months  after  the  respond- 
ent had  formally  answered  to  the  suit.  It  occurred  at  the 
dwelling-house  of  the  complainant  on  the  premises ;  and  it  ap- 
pears, from  the  testimony  of  Elijah  A.  Bissell,  that  the  respond- 
ent called  upon  the  complainant  at  the  time  mentioned,  and 
told  him  that  he  understood  that  he,  the  complainant,  had  a 
sum  of  money  for  him  on  the  account  of  the  lot,  and  that  he 
was  ready  to  give  him  a  deed  of  the  premises,  upon  the  receipt 
of  the  money  which  he  then  demanded,  and  called  the  witness 
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to  notice  the  same,  and  the  witness  put  a  private  mark  on  the 
deed,  which  is  annexed  to  his  deposition,  and  makes  a  part  of 
the  case.  According  to  the  testimony  of  that  witness,  the 
complainant  said  that  the  money  which  he  was  supposed  to 
have,  had  been  paid  away,  bat  the  witness  admits  that  he  re* 
ferred  to  the  money  deposited  with  his  solicitor,  as  that  which 
was  designed  to  pay  the  respondent. 

Three  days  afterwards  the  same  thing  was  repeated,  when 
the  complainant  was  called  into  the  office  of  the  solicitor  of  the 
respondent,  unattended  by  any  friend  or  legal  adviser,  and  a 
second  demand  was  made  of  him  for  the  money,  and  the  same 
deed  was  again  tendered.  His  explanation  on  this  last  occa- 
sion, as  given  in  the  testimony  produced  by  the  respondent,  is 
full  and  satisfactory,  and  we  refer  to  it  as  affording  a  perfect 
solution  of  the  whole  transaction.  After,  the  demand  was 
made,  he  replied  that  he  could  not  pay  the  money,  as  he  had 
not  enough  to  pay  his  taxes;  that  he  had  left  the  money  with 
his  solicitor,  who  had  once  tendered  it  to  the  respondent,  and 
that  he  ought  then  to  have  taken  it;  that  his  solicitor  was  now 
away  from  home,  and  the  respondent  must  wait  until  he  re- 
turned. Three  depositions  were  taken  by  the  respondent  to 
establish  this  last  demand,  and  each  of  the  witnesses  proves  the 
substance  of  this  explanation,  and  we  think  it  is  not  of  a  char- 
acter to  require  any  extended  comment,  as  the  transaction 
speaks  its  own  construction.  More  than  a  year  before  that 
demand  was  made,  the  complainant  had  tendered  the  money 
to  the  respondent,  and  deposited  it  in  the  hands  of  his  solicitor, 
and  notified  the  respondent  that  it  would  always  be  in  readi- 
ness to  be  paid  Whenever  he  would  accept  it;  and  he  well 
knew  that  he  had  never  asked  for  it,  or  in  any  manner  signi- 
fied his  willingness  either  to  receive  the  money  or  to  execute 
the  deed.  These  considerations  furnish  a  complete  answer  to 
any  supposed  defence  upon  that  ground,  wholly  irrespective  of 
any  question  which  might  otherwise  arise,  involving  the  recti- 
tude of  the  transaction,  or  the  motives  of  those  who  were  con- 
cerned in  making  the  demand,  and  consequently  remove  all 
necessity  for  any  farther  remarks  upon  this  branch  of  the  case. 
Looking  to  the  whole  evidence,  we  think  it  is  satisfactorily 
proved  that  more  than  half  of  the  consideration  was  paid  in 
advance  of  the  time  when  it  fell  due;  that  valuable  im- 
provements were  made  on  the  premises  by  the  conlplainant, 
under  the  agreement;  and  that  the  possession  of  the  prem- 
ises was  continued  by  him  after  the  time  elapsed  for  pay- 
ment, with  the  knowledge  and  approbation  of  the  respondent, 
which,  in  some  cases,  has  been  held  sufficient  of  itself  to 
entitle  the  party  to  relief,  where,  iA  all  other  respects,,  it 
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appeared  that  he  was  without  fault     (Waters  v.  Travis,  9 
John.,  466.) 

Suppose  it  were  otherwise ;  it  can  make  no  difference  in  this 
case,  as  it  also  appears,  and  the  proof  on  this  point  is  equally 
satisfactory,  that  the  tender  of  the  balance  of  the  purchase- 
money  was  duly  made  while  the  complainant  was  in  posses- 
sion of  the  premises,  under  the  agreement,  and  before  any  act 
had  been  done  by  the  respondent  disaffirming  it,  or  any  notice 
or  intimation  given  by  him  that  he  did  not  intend  to  insist 
upon  its  performance.  Readiness  to  perform  is  distinctly 
alleged  in  the  bill  of  complaint,  and  is  as  distinctly  denied  in 
the  answer,  and  therefore  it  becomes  important  to  inquire  how 
the  fact  was,  according  to  the  evidence  in  the  case.  What 
occurred  between  the  parties,  in  respect  to  the  delay  which 
had  ensued  prior  to  the  interview  at  the  dwellitog-house  of  the 
complainant,  does  not  appear  by  the  testimony  on  either  side, 
and  consequently  it  is  reasonable  to  conclude  that,  so  far  as 
that  period  is  concerned,  it  was  not  the  subject  of  dispute ;  and 
it  seems  quite  probable  that  it  had  been  arranged  by  mutual 
consent.  That  such  was  the  fact,  though  not  directly  proved, 
is  clearly  inferable,  as  well  from  the  conduct  as  the  conversa- 
tion of  the  parties  at  the  time  the  interview  took  place.  They 
met  at  the  time  in  a  friendly  way,  and  the  respondent  asked 
for  the  money,  and  in  turn  the  complainant  asked  for  some 
forbearance  till  he  could  collect  the  means;  and  apparently  it 
was  granted,  without  objection  or  any  imputation  of  any  prior 
remissness.  No  demand  was  made  of  the  money,  or  any  in- 
timation given,  that  if  it  was  not  paid  immediately,  the  delay 
would  be  regarded  in  any  manner  as  impairing  the  right  of  the 
complainant  to  make  it  at  any  time.  It  was  a  mere  ordinary 
request  of  a  creditor  to  a  debtor,  and  embraced  not  .only  what 
was  due  on  the  agreement,  but  also  a  balance  due  on  account, 
and  was  not  intended  as  anything  more  than  an  offer  to  settle 
and  a  request  for  payment,  which  applied  quite  as  much  to  the 
account  as  to  the  agreement;  and  tnere  is  good  reason  to  infer 
that  the  respondent  himself  had  not  been  ready  to  execute  the 
title  prior  to  that  time,  as  he  took  occasion  to  inform  the  com- 
plainant that  he  was  ready  to  make  the  deed  when  he  was 
paid ;  whereas,  if  the  business  had  been  delayed,  contrary  to  his 
wishes,  there  would  have  been  no  necessity  for  that  notifica- 
tion. However  that  may  have  been,  the  circumstances  we 
think  abundantly  show  that  the  delay,  prior  to  that  time,  was 
not  the  subject  of  complaint;  and  therefore  it  is  dismissed 
from  any  farther  consideration.  Time  may  be,  and  often  is, 
of  the  essence  of  a  contract  for  the  purchase  and  sale  of  real 
property,  so  that  courts  of  equity  will  not  interfere  in  behalf 
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of  either  party.  It  may  be  made  bo  by  express  stipulations  of 
the  parties,  or  it  may  arise  bv  implication  from  the  nature  of 
the  property,  or  the  avowed  objects  of  the  seller  or  purchaser; 
and  even  when  it  is  not  so,  expressly  or  impliedly,  if  the  party 
seeking  redress  has  been  guilty  of  gross  laches,  or  has  been 
inexcusably  negligent  in  performing  the  contract  on  his  part, 
or  if  there  has,  in  the  mean  time,  been  a  material  change  in  the 
circumstances  affecting  the  rights,  interests,  or  obligations  of 
the  partieB,  in  all  such  cases  courts  of  equity  will  in  general 
refuse  to  decree  a  specific  performance,  upon  the  plain  ground 
that  it  would  be  inequitable  and  unjust.  On  the  other  hand, 
the  general  doctrine  on  this  point  is  expressed  in  the  maxim, 
"that  time  is  not  of  the  essence  of  a  contract  in  equity; "  and 
except  in  cases  like  those  already  mentioned,  or  in  those  of  a 
kindred  character,  courts  of  equity,  as  a  general  rule,  have 
always  claimed  and  exercised  the  right  to  decree  specific  per- 
formance of  agreements,  in  respect  to  tbe  purchase  and  sale 
of  real  property,  in  their  discretion,  and  usually  to  a  more  lib- 
eral extent  in  favor  of  purchasers  than  those  who  contract  to 
sell  such  properties.  (Taylor  v.  Longwood,  14  Pet.,  174;  2 
Story's  Eq.  Jur.,  sec.  7vl  to  776;  Adams  Eq.,  ch.  2,  p.  263.)    ' 

The  authorities  cited  will  suffice  for  the  present  occasion,  as 
the  cause  depends  very  much  upon  the  facts  exhibited  by  the 
parties,  and  upon  certain  obvious  principles  of  justice  and 
equity,  universally  admitted  wherever  courts  of  equity  exist. 
Tnere  was  no  negligence  or  delay  of  performance  on  the  part 
of  the  complainant  prior  to  the  tender  of  the  money  on  the  1st 
day  of  November,  1851,  except  what  is  reasonably  and  satis- 
factorily accounted  for  on  the  ground  of  acquiescence  or  waiver 
on  the  part  of  the  respondent;  and  after  that  time  the  fault 
was  entirely  his  own,  and  neither  the  rules  of  common  justice 
nor  equity  will  allow  him  to  take  advantage  of  his  own  wrong. 
He  can  derive  no  benefit  from  his  subsequent  attempt  to  ten- 
der the  deed,  as  it  was  then  too  late  to  impair  the  right  of  the 
complainant  to  insist  upon  performance ;  and  we  attach  no 
importance  whatever  to  his  demand  of  the  money,  as  he  well 
knew  at  the  time  that  the  amount  was  deposited  in  the  hands 
of  the  solicitor  of  the  complainant,  and  that  he  could  have  it 
the  moment  he  returned. 

It  is  a  case  of  clear  equity  on  the  part  of  the  complainant 
He  has  been  guilty  of  jio  negligence  or  fraud,  and  he  was  ad- 
mitted into  possession  of  the  premises  under  the  agreement, 
and  suffered  to  make  valuable  improvements,  without  any  no- 
tice to  desist;  and  now,  when  he  cannot  be  made  whole  in  any 
other  way,  it*  is  his  right  to  insist  that  the  agreement  shoula 
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be  performed,  and  a  court  of  equity  is  the  proper  tribunal  to 
enforce  his  right 

On  the  whole  case,  we  are  of  the  opinion  that  the  Supreme 
Court  of  the  Territory  of  Minnesota  erred  in  the  order  and 
decree  made  in  this  cause.  The  decree,  therefore,  of  that  court 
is  reversed,  and  the  cause  remanded  for  further  proceedings, 
with  directions  to  enter  a  decree  affirming  the  decree  of  the 
District  Court,  with  costs. 


David  Mobbland,  Plaintiff  in  Error,  v.  Jeremiah  Page. 

This  court  has  not  jurisdiction,  under  the  twenty-fifth  lection  of  the  judiciary  act, 
to  review  the  judgment  of  a  State  court,  where  the  question  involved  merely 
related  to  the  proper  boundary  between  two  tracts  of  land,  although  the  owners 
of  both  had  valid  grants  from  the  United  States. 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Iowa,  by  a  writ  of  error  issued  under  the  twenty-fifth 
section  of  the  judiciary  act 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Badger  and  Mr.  Carlisle  for  the  plaintiff 
in  error,  and  by  Mr.  Bradley  for  the  defendant 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 
In  a  court  which  is  not  bound  by  law  to  ignore  all  species 
of  actions,  and  use  only  the  generic  name,  this  would  be  called 
an  action  of  ejectment.  ^  Plaintiff's  statement  alleges  that  "he 
is  owner  of  certain  adjoining  quarter  sections  of  land,  and  that 
the  northern  boundary  thereof  is  a  line  surveyed  by  Joel  Baily, 
as  per  diagram  annexed,  and  that  plaintiff  claims  the  line  A  J$ 
to  be  the  true  line,  while  defendant  claims  that  the  line  0  D  is 
the  proper  line  between  them.  The  defendant,  by  his  plea  or 
answer,  denies  that  A  B  is  the  true  line,  and  avers  that  C  D  is. 
On  this  issue  the  parties  went  to  trial  without  a  jury,  and  the 
court  decided  in  favor  of  plaintiff.  But,  on  appeal  to  the  Su- 
preme Court  of  Iowa,  the  judgment  below  was  reversed,  and 
judgment  entered  for  defendant,  establishing  the  line  C  D  as 
the  true  line  between  the  respective  patents,  according  to  a  sur- 
vey made  by  Edward  James,  "a  copy  of  a  plat  of  which  is  on 
file  in  the  case,  from  the  original  deposited  in  the  office  of  the 
surveyor  general." 

We  have  searched  this  record  in  vain  to  discover  any  author- 
ity for  this  court  to  assert  its  Jurisdiction  to  review  the  judg- 
ment of  the  State  court  under  the  power  granted  by  the  twenty- 
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fifth  section  of  the  judiciary  act  The  record  does  not  show 
that  it  draws  in  question  any  treaty,  statute,  or  authority,  exer- 
cised under  the  United  States ;  or  the  validity  of  any  State 
statute,  for  repugnancy  to  the_Constitution  of  the  United  States ; 
or  the  construction  of  any  clause  of  the  Constitution ;  or  of  a 
treaty  or  statute  commission  held  under  the  United  States.  It 
is  a  mere  question' of  boundary  between  two  neighbors,  both 
admitted  to  have  valid  grants  from  the  United  States.  It  is  a 
question  of  fact,  depending  on  monuments  to  be  found  on  the 
ground,  documents  in  the  land  office,  or  the  opinion  of  experts 
or  surveyors  appointed  by  the  court  or  the  parties.  It  the 
accident  to  the  controversy  that  both  parties  claim  title  under 
the  United  States  should  be  considered  as  sufficient  to  bring  it 
within  our  jurisdiction,  then  every  controversy  involving  the 
title  to  such  lands,  whether  it  involve  the  inheritance,  parti- 
tion, devise,  or  sale  of  it,  may,  with  equal  propriety,  be  subject 
to  the  examination  of  this  court  in  all  time  to  come. 

This  question  is  not  new;  it  was  decided  in  the  case  of  Mc- 
Donougn  v.  Millaudon,  8  How.,  693,  where  this  court  refused 
to  entertain  jurisdiction  to  review  the  judgment  of  a  State 
court,  ascertaining  the  boundaries  between  complete  grants 
under  the  French  Government,  as  it  did  not  call  in  question 
either  the  construction  or  the  validity  of  the  treaty,  or  the  title 
to  the  land  held  under  it.  (See  also  Kennedy  v.  Hunt,  7  How., 
593.) 

It  is  therefore  ordered  that  this  case  be  dismissed  for  want 
of  jurisdiction. 


Eneas  McFaul,  Plaintiff  in  Error,  v.  James  C.  Ramsey. 

Where  the  only  bills  of  exception  were  to  the  refusal  of  the  court  to  grant  a  con-  ^h16^ 
tinuance  and  change  the  venue,  the  judgment  of  the  court  below  must  be  affirmed,  ™  10JJ 
as  these  matters  are  not  the  subjects  of  review  by  this  court.  501  gi6 

The  laws  of  Iowa  permitting  a  demurrer  only  when  the  petition  by  a  fair  and  nat- 
ural construction  does  not  show  a  substantial  cause  of  action,  a  demurrer  to  part 
of  the  petition  in  this  case  was  properly  overruled. 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  the  district  of  Iowa. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Reverdy  Johnson  and  Mr.  Reverdy  John- 
»on,  jun.y  for  the  plaintiff  in  error,  and  by  Mr.  Norm  for  the 
defendant. 

Mr.  Justice  QRIER  delivered  the  opinion  of  the  court 
Ramsey,  the  plaintiff  below,  instituted  this  suit  in  the  Dis- 
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trict  Court  of  the  United  States  for  the  district  of  Iowa.  The 
parties  have  beeil  permitted  by  that  court  to  frame  their  plead- 
ings, not  according  to  the  simple  and  established  forms  of 
action  in  courts  of  common  law,  but  according  to  a  system  of 
pleadings  and  practice  enacted  by  that  State  to  regulate  pro- 
ceedings in  its  own  courts.  This  code  commences  oy  abolish- 
ing "all  technical  forms  of  actions,"  prescribing  thd  following 
curt  rules  for  all  cases,  whether  of  law  or  equity : 

"Any  pleading  which  possesses  the  following  requisites  shall 
be  deemed  sufficient: 

"1st.  When  to  the  common  understanding  it  conveys  a  rea- 
sonable certainty  of  meaning. 

"2d.  When,  by  a  fair  ana  natural  construction,  it  shows  a 
substantial  cause  of  action  or  defence. 

."If  defective  in  the  first  of  the  above  particulars,  the  court, 
on  motion;  will  direct  a  more  specific  statement;  if  in  the  lat- 
ter, it  is  ground  of  demurrer." 

If  the  right  of  deciding  absolutely  and  finally  all  matters  in 
controversy  between  suitors  were  cbmmitted  to  a  single  tribu- 
nal, it  might  be  left  to  collect  the  nature  of  the  wrong  com- 
plained of,  and  the  remedy  sought,  from  the  allegations  of  the 
party  ore  tenus,  or  in  any  other  manner  it  might  choose  to  adopt, 
feut  the  common  law,  which  wisely  commits  the  decision  of 
questions  of  law  to  a  court  supposed  to  be  learned  iii  the  law, 
and  the  decision  of  the  facts  to  a  jury,  necessarily  requires  that 
the  controversy,  before  it  is  submitted  to  the  tribunal  having 
jurisdiction  of  it,  should  be  reduced  to  one  or  more  integral 
propositions  of  law  or  fact;  hence  it  is  necessary  that  the  parr 
ties  should  frame  the  allegations  which  they  respectively  make 
in  support  of  their  demand  or  defence  into  certain  writings 
called  pleadings.  These  should  clearly,  distinctly,  and  suc- 
cinctly, state  the  nature  of  the  wrong  complained  of,  the  remedy 
sought,  and  the  defence  set  up.  The  end  proposed  is  to  bring 
the  matter  of  litigation  to  one  or  more  points,  simple  and  un- 
ambiguou8.  At  one  time,  the  excessive  accuracy  required,  the 
subtlety  of  distinctions  introduced  by  astute  logicians,  the  in- 
troduction of  cumbrous  forms,  fictions,  and  contrivances,  which 
seemed  only  to  perplex  the  investigation  of  truth,  had  brought 
the  system  of  special  pleading  into  deserved  disrepute,  not- 
withstanding the  assertion  of  Sir  William  Jones,  that  "it  was 
the  best  logic  in  the  world,  except  mathematics."  This  sys- 
tem is  said  to  have  come  to  its  perfection  in  the  reign  of  Ed- 
ward III.  But  in  more  modern  times  it  has  been  so  modified 
by  the  courts,  and  trimmed  of  its  excrescences,  the  pleadings 
in  even-  form  of  common-law  action  have  been  so  completely 
reduced  to  simple,  clear,  and  unambiguous  forms,  that,  the 
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merits  of  a  cause  are  now  never  submerged  under  folios  of  spe- 
cial demurrers,  alleging  errors  in  pleading,  which,  when  dis- 
covered, are  immediately  permitted  to  be  amended.  This  sys- 
tem, matured  by  the  wisdom  of  ages,  founded  on  principles  of 
truth  and  sound  reason,  has  been  ruthlessly  abolished  in  many 
of  our  States,  who  have  rashly  substituted  in  its  place  the  sug- 
gestions of  sciolists,  who  invent  new  codes  and  systems  of 
pleading  to  order.  But  this  attempt  to  abolish  all  species,  and 
establish  a  single  genus,  is  found  to  be  beyond  the  power  of 
legislative  omnipotence.  They  cannot  compel  the  human  mind 
not  to  distinguish  between  things  that  differ.  The  distinction 
between  the  different  forms  of  actions  for  different  wrongs,  re- 
quiring different  remedies,  lies  in  the  nature  of  things;  it  is 
absolutely  inseparable  from  the  correct  administration  of  jus- 
tice in  common-law  courts. 

"The  result  of  these  experiments,  so  far  as  they  have  come  to 
our  knowledge,  has  been  to  destroy  the  certainty  and  simplicity 
of  all  pleadings,  and  introduce  on  the  record  an  endless  wrangle 
in  writing,  perplexing  to  the  court,  delaying  and  impeding  tne 
administration  of  justice.  In  the  case  of  Randon  r,  Toby,  (il 
Howard,  517,)  we  had  occasion  to  notice  the  operation  and  re- 
sult of  a  code  similar  to  that  of  Iowa.  In  a  simple  action  on 
a  promissory  note,  the  pleadings  of  which,  according  to  com- 
mon-law forms,  would  not  have  occupied  a  page,  they  were 
extended  to  over  twenty  pages,  requiring  two  years  of  wrangle, 
with  exceptions  and  special  demurrers,  before  an  issue  could 
be  formed  between  the  parties.  In  order  to  arrive  at  the  jus- 
tice of  the  case,  this  court  was  compelled  to  disregard  the  chaos 
of  pleadings,  and  eliminate  the  merits  of  the  case  from  a  con- 
fussed  mass  of  fifty  special  demurrers  or  exceptions,  and  decide 
the  cause  without  regard  to  these  contrivances  to  delay  and 
impede  a  decision  of  the  real  controversy  between  the  parties. 
In  the  case  of  Bennet  v.  Butterworth,  (11  Howard,  667*}  origi- 
nating under  the  same  code,  the  court  were  unable  to  discover 
from  the  pleading  the  nature  of  action  or  of  the  remedy  sought. 
It  might,  with  equal  probability,  bo  called  an  action  of  debt,  or 
detinue,  or  replevin,  or  trover,  or  trespass,  or  a  bill  in  chan- 
cery. The  jury  and  the  court  below  seem  to  have  labored 
under  the  same  perplexity,  as  the  verdict  was  for  $1,200,  and 
the  judgment  for  four  negroes.  In  both  these  cases  this  court 
have  endeavored  to  impress  the  minds  of  the  judges  of  the  Dis- 
trict and  Circuit  Courts  of  the  United  States  with  the  impro- 
priety of  permitting  these  experimental  codes  of  pleading  and 
practice  to  be  inflicted  upon  them.  In  the  last-mentioned  case, 
the  Chief  Justice,  in  delivering  the  opinion  of  the  court,  says: 
*'The  Constitution  of  the  United  States  has  recognised  theais- 
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tinction  between  law  and  equity,  and  it  must  be  observed  in  the 
Federal  courts."  In  Louisiana,  where  the  civil  law  prevails, 
we  have  necessarily  to  adopt  the  forms  of  action  inseparable 
from  the  system.  But  in  those  States  where  the  courts  of  the 
United  States  administer  the  common  law,  they  cannot  adopt 
these  novel  inventions,  which  propose  to  amalgamate  law  and 
equity  by  enacting  a  hybrid  system  of  pleadings  unsuited  to 
the  administration  of  either. 

We  have  made  these  few  introductory  remarks  before  pro- 
ceeding to  notice  the  merits  of  the  controversy,  as  developed 
by  the  record,  in  order  that  the  bar  and  courts  of  the  United 
States  may  make  their  records  conform  to  these  views,  and 
not  call  upon  us  to  construe  new  codes  and  hear  special  de- 
murrers or  pleadings,  which  are  not  required  to  conform  to  any 
system  founded  on  reason  and  experience.  To  test  such  plead- 
ings by  the  logical  reasoning  of  the  common  law,  after  requi- 
ring the  party  to  disregard  all  forms  of  action  known  to  the  law 
under  which  he  seeks  a  remedy,  would  be  unwarrantable  and 
unjust 

The  plaintiff's  petition  sets  forth  his  grievances  in  plain,  in- 
telligible form,  if  not  with  technical  brevity  and  simplicity. 

1st  He  alleges  a  contract  with  defendant  to  deliver  to  him 
eight  hundred  hogs,  on  or  before  a  certain  day;  in  consider- 
ation whereof  the  defendant  agreed  to  pay  plaintiff  (5.50  per 
hundred  pounds  net  He  avers  that  he  did  deliver  according  to 
contract,  at  the  time  and  place,  the  number  of  eight  hundred 
hogs;  that  defendant  refused  to  receive  over  five  hundred  and 
fifty  of  them,  or  pay  for  the  remainder. 

2d.  He  complains  that  defendant  refused  to  receive  and 
butcher 'the  hogs  in  accordance  with  the  agreement,  and,  thus 
caused  by  his  delay,  that  the  plaintiff  was  put  to  expense  in 
feeding  the  hogs,  and  exposed  to  a  great  loss  in  the  net  weight. 

8<L  That  defendant  did  not  make  a  true  return  of  the  net 
weight,  but  defrauded  plaintiff  on  that  behaUL 

4th.  That  he  slaughtered  twenty-four  more  hogs  than  he 
accounted  for,  and  improperly  cut  off  parts  of  others  to  reduce 
their  weight 

5th.  The  plaintiff  alleges,  in  what  might  be  called  a  second 
count,  another  contract  to  deliver  fourteen  hundred  hogs  to 
defendant,  at  (5.60  per  hundred  net 

He  avers  delivery  according  to  contract,  and  charges  defend- 
ant with  delay  in  slaughtering  them ;  causing  great  loss  in  the 
weight,  and  expense  to  plaintiff  in  feeding  them  in  the  mean 
while. 

6th.  He  charges  defendant  with  taking  one  hundred  other 
hogs  of  plaintiff,  for  which  he  refused  to  account 
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7th.  That  in  consequence  of  delay  in  receiving,  many  of  the 
hogs  died,  to  the  great  loss  of  plaintiff. 

8th.  That  defendant  returned  false  weights  of  these  fourteen 
hundred,  and  cut  off  parts  before  Weighing. 

9th.  The  plaintiff  also  sets  up  a  third  contract  for  five  hun- 
dred hogs,  which  were  delivered,  and  avers  the  same  delay  and 
consequent  injury  to  plaintiff;  and  the  same  frauds  in  weigh- 
ing, &c. 

To  this  catalogue  of  grievances  the  defendant,  in  his  answer, 
pleads  thirty-three  distinct  denials  of  the  averments  in  the  pe- 
tition. A  jury  was  called  to  try  these  thirty-three  issues,  and 
found  a  verdict  for  plaintiff,  and  assessed  his  damages. 

No  exception  was  taken  on  the  trial  to  the  admission  or  re- 
jection of  evidence ;  no  error  is  alleged  in  the  charge  of  the 
court;  and  a  regular  judgment  was  entered  on  the.verdict. 

The  only  bills  of  exception  were  to  the  refusal  of  the  court 
to  grant  a  continuance' and  change  the  venue;  both  of  which 
were  matters  of  discretion  in  the  court  below,  and  not  the  sub- 
ject of  review  here. 

The  cavils  to  the  sufficiency  of  the  plaintiff's  statement, 
under  the  name  of  a  special  demurrer,  were  overruled  by  the 
court  below,  and  justly,  because  the  code  permits  a  demurrer 
only  when  the  petition  "by  a  fair  and  natural  construction  does 
not  show  a  substantial  cause  of  action."  As  we  have  already 
shown,  it  contains  a  dozen. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


Joseph  D.  Bbbbs,  use  of  William  A.  Platbnius,  as  Adminis- 
trator of  James  Holford,  deceased,  Plaintiff  in  Error, 
v.  Thb  Statb  of  Arkansas.    William  A.  Platbnius,  Ad-  **g{ 

MINISTRATOR   OF   JAMBS    HOLFORD,    DECEASED,    PLAINTIFF   IN  106   2* 

Error,  t?.  Thb  Statb  of  Arkansas.  William  A.  Plateni-1??!  «* 
us,  Administrator  of  Jambs  Holford,  decbasbd,  Plaintiff  *<*  $ 
in  Error,  v.  Thb  State  of  Arkansas. 

Under  the  Constitution  of  the  State  of  Arkansas,  the  Legislature  passed  a  law  al- 
lowing the  State  to  be  sued. 

According  to  this  law,  a  suit  was  brought  upon  some  of  the  State  bonds ;  and 
whilst  the  suit  was  going  on,  the  Legislature  passed  another  law,  requiring  the 
bonds  to  be  filed  in  court,  or  the  suit  to  be  dismissed. 

The  suitor  refusing  to  file  his  bonds,  the  suit  was  dismissed ;  and  the  case  was 
carried  to  the  Supreme  Court  of  the  State,  where  the  judgment  was  affirmed. 

The  case,  being  brought  to  this  court  under  the  twenty-fifth  section  of  the  judici- 
ary act,  must  be  dismissed  for  want  of  jurisdiction. 

The  permission  to  bring  the  suit  was  not  a  contract  whose  obligations  were  impaired 
by  the  passage  of  the  subsequent  law. 
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These  three  cases  depended  vpon  the  same  principle,  and 
are  therefore  classed  together.  The  report  in  the  first-named 
case  will  apply  to  them  all.  It  was  a  case  which  was  brought  up 
from  the  Supreme  Court  of  the  State  of  Arkansas,  by  a  writ  of 
error,  issued  under  the  twenty-fifth  section  of  the  judiciary  act 

The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Pike  for  the  plaintiff  in  error,  and  by 
Mr.  Hempstead  for  the  defendant. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  was  an  action  of  covenant,  brought  in  the  Circuit  Court 
for  Pulaski  county,  in  the  State  of  Arkansas,  to  recover  the 
interest  due  on  sundry  bonds  issued  by  the  State,  and  which 
the  State  had  failed  to  pay  according  to  its  contract 

The  Constitution  of  the  State  provides,  that  "the  General 
Assembly  shall  direct  by  law  in  what  courts  and  in  what 
manner  suits  may  be  commenced  Against  the  State."  And  in 
pursuance  of  this  provision,  a  law  was  accordingly  passed;  and 
it  is  admitted  that  the  present  suit  was  brought  in  the  proper 
court,  and  in  the  manner  authorized  by  that  Taw. 

The  suit  was  instituted  in  the  Circuit  Court  on  the  21st  of 
November,  1854,  And  after  it  was  brought,  and  while  it  was 
pending  in  the  Circuit  Court*  the  Legislature  passed  an  act, 
which  was  approved  on  the  7th  of  December,  1854,  which  pro- 
vided, "that  in  every  case  in  which  suits  or  any  proceedings 
had  been  instituted  to  enforce  the  collection  ot  any  bond  or 
bonds  issued  by  the  State,  or  the  interest  thereon,  before  any 
judgment  or  decree  should  be  rendered,  the  bonds  should  be 
produced  and  filed  in  the  office  of  the  clerk,  and  not  withdrawn 
until  final  determination  of  the  suit  or  proceedings,  and  full 
payment  of  the  bonds  and  all  interest  thereon ;  and  might  then 
be  withdrawn,  cancelled,  and  filed  with  the  State  treasurer,  by 
order  of  the  court,  but  not  otherwise."  And  the  act  further 
provided,  that  in  every  case  in  which  any  such  suit  or  pro- 
ceeding had  been  or  might  be  instituted,  the  court  should,  at 
the  first  term  after  the  commencement  of  the  suit  or  proceed- 
ing, whether  at  law  or  in  equity,  or  whether  by  original  or 
cross  bill,  require  the  original  bond  or  bonds  to  be  produced 
and  filed;  and  if  that  were  not  done,  and  the  bonds  filed  and 
left  to  remain  filed,  the  court  should,  on  the  same  day,  dismiss 
the  suit,  proceeding,  or  cross  bill. 

Afterwards,  on  the  25th  of  June,  1855,  the  State  appeared 
to  the  suit,  by  its  attorney,  and,  without  pleading  to  or  answer- 
ing the  declaration  of  the  plaintiff  moved  the  court  to  require 
l^im  to  file  immediately  in  open  court  the  bonds  on  which  the 
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suit  was  brought,  according  to  the  act  of  Assembly  above 
mentioned;  and  if  the  same  were  not  filed,  that  the  suit  be 
dismissed. 

Upon  this  motion,  after  argument  by  counsel,  the  court 
passed  an  order  directing  the  plaintiff  to  produce  and  file  in 
court,  forthwith,  the  bonds  mentioned  and  described  in  the  dec- 
laration. But  he  refused  to  file  them,  and  thereupon  the  court 
adjudged  that  the  suit  be  dismissed,  with  costs. 

This  judgment  was  afterwards  affirmed  in  the  Supreme  Court 
of  the  State,  and  this  writ  of  error  is  brought  upon  the  last- 
mentioned  judgment. 

The  error  assigned  here  is,  that  the  act  of  December  7, 1854, 
impaired  the  obligations  of  the  contracts  between  the  State 
ana  the  plaintiff  in  error,  evidenced  by  and  contained  in  each 
of  the  said  bonds,  and  the  endorsement  thereon,  and  was  there- 
fore null  and  void,  under  the  Constitution  of  the  United  States. 

The  objection  taken  to  the  validity  of  the  act  of  Assembly 
cannot  be  maintained.  It  is  an  act  to  regulate  the  proceedings 
and  limit  the  jurisdiction  of  its  own  courts  in  suits  where  the 
State  is  a  partv  defendant,  and  nothing  more. 

It  is  an  established  principle  of  jurisprudence  in  all  civilized 
nations  that  the  sovereign  cannot  be  sued  in  its  own  courts,  or 
in  any  other,  without  its  consent  and  permission ;  but  it  may, 
if  it  thinks  proper,  waive  this  privilege,  and  permit  itself  to  be 
made  a  defendant  in  a  suit  by  individuals,  or  by  another  State. 
And  as  this  permission  is  altogether  voluntary  on  the  part  of 
the  sovereignty,  it  follows  that  it  may  prescribe  the  terms  and 
conditions  on  which  it  consents  to  be  sued,  and  the  manner  in 
which  the  suit  shall  be  conducted,  and  may  withdraw  its  con- 
sent whenever  it  may  suppose  that  justice  to  the  public, re- 
quires it. 

Arkansas,  by  its  Constitution,  so  far  waived  the  privilege  of 
sovereignty  as  to  authorize  suits  to  be  instituted  against  it  in 
its  own  courts,  and  delegated  to  its  General  Assembly  the 
power  of  directing  in  what  courts,  and  in  what  manner,  the  suit 
mi^ht  be  commenced.  And  if  the  law  of  1854  had  been  passed 
before  the  suit  was  instituted,  we  do  not  understand  that  any 
objection,  would  have  been  made  to  it.  The  objection  is,  that 
it  was  passed  after  this  suit  was  instituted,  and  contained  reg- 
ulations with  Which  the  plaintiff  could  not  conveniently  com- 
ply. But  the  prior  law  Was  not  a  contract.  It  was  an  ordinary 
act  of  legislation,  prescribing  the  conditions  upon  which  the 
State  consented  to  waive  the  privilege  of  sovereignty.  It  con- 
tained no  stipulation  that  these  regulations  should  not  be  mod- 
ified afterwards,  if,  upon  experience,  it  was  found  that  further 
provisions  were  necessary  to  protect  the  public  interest;  and 
vol.  xx.  84 
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no  such  contract  can  be  implied  from  the  law,  nor  can  this 
court  inquire  whether  the  law  operated  hardly  or  unjustly  upon 
the  parties  whose  suits  were  then  pending.  That  was  a  ques- 
tion for  the  consideration  of  the  Legislature.  They  might  have 
repealed  the  prior  law  altogether,  and  put  an  end  to  the  juris- 
diction of  their  courts  in  suits  against  the  State,  if  they  had 
thought  proper  to  do  so,  or  prescribe  new  conditions  upon  which 
the  suits  might  still  be  allowed  to  proceed.  In  exercising  this 
latter  power,  the  State  violated  no  contract  with  the  parties; 
it  merely  regulated  the  proceedings  in  its  own  courts,  and  lim- 
ited the  jurisdiction  it  had  before  conferred  in  suits  when  the 
State  consented  to  be  a  party  defendant. 

Nor  has  the  State  court,  in  the  judgment  brought  here  for 
review,  decided  anything  but  a  question  of  jurisdiction.  It 
has  given  no  decision  in  relation  to  the  validity  of  the  contract 
on  which  the  suit  is  brought,  nor  the  obligations  it  created,  or 
the  rights  of  parties  under  it.  It  has  decided,  merely,  that  it 
has  no  right  under  the  laws  of  the  State  to  try  these  questions, 
unless  the  bonds  given  by  the  State  are  filed.  The  plaintiff 
refused  to  file  them  pursuant  to  the  order  of  the  court,  and  the 
case  was  thereupon  dismissed,  for  want  of  jurisdiction  in  the 
court  to  proceed  further  in  the  suit.  There  is  evidently  noth- 
ing in  the  decision,  nor  in  the  act  of  Assembly  under  which  it 
was  made,  which  in  any  degree  impairs  the  obligation  of  the 
contract,  and  nothing  which  will  authorize  this  court  to  reverse 
thejudgment  of  the  State  court. 

The  writ  of  error  must  therefore  be  dismissed,  for  want  of 
jurisdiction  in  this  court 

The  two  cases  of  William  A.  Platenius,  administrator  of 
James  Holford,  against  the  State  of  Arkansas,  in  covenant 
are  the  same  in  all  respects  with  the  one  above  decided,  and 
must  also,  for  the  same  reasons,  be  diseased  for  want  of  juris- 
diction. 


Thb  President  and  Directors  of  the  Bank  of  Washington, 
and  Henry  S.  and  Frederick  S.  Holford,  Administrators 
of  James  Holford,  deceased,  Plaintiffs  in  Error,  v.  The 
Stats  of  Arkansas,  and  Henry  L.  Briscoe,  Sandford-C. 
Faulkner,  and  Jambs  H.  Walker.  Same  v.  The  State  of 
Arkansas  and  the  Bank  of  the  State  of  Arkansas. 

A  bill  in  chancery,  purporting  to  be  a  cross  bill,  filed  under  the  tame  law  of  Ar- 
kansas which  was  mentioned  in  the  preceding  case  of  Holibrd's  Administrator 
v.  The  State  of  Arkansas,  comes  under  the  decision  in  that  case,  and  must  be 
dismissed  for  want  of  jurisdiction  in  this  court. 
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Thesb  two  cases  depended  upon  the  same  principle,  and  a 
report  of  the  first  will  apply  equally  to  the  second.. 

It  was  brought  up  from  the  Supreme  Court  of  the  State  of 
Arkansas  by  a  writ  of  error  issued  under  the  twenty-fifth  sec* 
tion  of  the  judiciary  act. 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Pike  for  the  plaintiffs  in  error,  and  by 
Mr.  Hempstead  for  the  defendants. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

This  is  a  bill  in  equity,  brought  in  the  Chancery  Court  of 
the  State  of  Arkansas,  to  recover  the  money  due  on  or  which 
had  arisen  from,  certain  bonds  issued  by  the  State,  to  which 
the  complainants  claimed  to  be  entitled.  The  bill  is  drawn 
out  very  much  at  length,  and  states  particularly  the  bonds  and 
contracts  on  which  the  complainants  are  proceeding,  and  also 
certain  laws  and  acts  of  the  State,  which  the  bill  alleges  im- 
paired the  obligation  of  these  contracts,  and  were  forbidden  by 
the  Constitution  of  the  United  States.    ~ 

It  is  unnecessary,  however,  to  state  at  large  the  contents  of 
the  bill,  or  the  particular  contracts  and  bonds  to  which  it  re- 
fers, because  the  decision  of  the  State  court  dismissing  the  bill 
has  no  relation  to  the  validity  of  these  contracts,  or  to  the 
rights  and  obligations  which  they  created.  The  bill  was  dis- 
missed by  the  State  court  upon  the  same  ground  with  the  com- 
mon-law actions  above  mentioned ;  and  the  appeal  to  this  court 
must  be  disposed  of  upon  the  principles  upon  which  we  have 
dismissed  the  writs  of  error. 

The  bill  was  filed  in  November,  1854,  and  in  February,  1855, 
.  the  attorney  for  the  State  moved  the  court  to  dismiss  it,  unless 
the  bonds  upon  which  the  complainants  were  proceeding  were 
forthwith  filed  according  to  the  provisions  of  the  act  of  Decem- 
ber, 1854.  The  complainants  put  in  written  objections  to  the 
motion,  and  finally  refused  to  file  the  bonds.  The  court  over- 
ruled the  objections  a*  insufficient,  and  dismissed  the  bill. 
*  The  complainants  call  their  bill  a  cross  bill.  The  bill  filed 
by  the  State,  and  which  gave  rise  to  this,  is  not  set  forth  in  full 
in  the  transcript.  The  appellants  in  their  bill  refer  to  it,  and 
.state  that  it  was  filed  by  the  State  for  itself  and  in  behalf  of  all 
the  creditors  of  the  Real  Estate  Bank;  and  that  it  claims  for 
the  State  a  right  to  share  with  other  creditors  of  the  bank  in 
certain  assets  of  the  bank  in  the  hands  of  trustees,  although 
the  bonds  issued  by  the  State,  which  furnished  the  capital  tor 
the  bank,  had  not  been  paid;  And  many  of  these  bonds  were 
held  by  the  appellants,  who  were  creditors  of  the  bank  as  well 
as  of  the  State. 
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But  this  18  not  a  cross  bill  in  the  chancery  sense  of  the  words ; 
the  complainants,  according  to  their,  own  statement,  were  not 
defendants  in  the  suit  brought  by  the  State.  They  cannot, 
therefore,  file  a  cross  bill,  nor  be  regarded  as  defending  them- 
selves in  that  form  of  proceeding  against  the  suit  of  the  State. 
Their  bill  is  evidently  a  suit  against  the  State  and  others,  to 
enforce  the  payment  of  money  due  on  certain  contracts  made 
by  the  State,  and  the  State  is  made  a  party  defendant  in  the 
suit.  And  for  the  reasons  assigned  in  the  aforegoing  cases  at 
common  law,  the  judgment  of  the  State  court  dismissing  the 
bill  is  not  open  to  revision  here.  Like  the  cases  at  common 
law,  it  was-dismissed  by  the  State  court  for  want  of  jurisdic- 
tion to  proceed  further,  after  the  passage  of  the  act  of  Decem- 
ber, 1854. 

Th6  appellants  have  not  sought  to  come  in  under  the  bill  filed 
by  the  State  for  itself  and  all  the  creditors  of  the  Real  Estate 
Bank,  and  to  share  with  the  State  the  assets  in  tho  hands  of 
the  trustees,  who  are  assignees  of  the  bank.  Nor,  indeed,  could 
they  do  so  upon  the  allegations  made  in  their  bill;  for  they  do 
not  claim  a  common  interest  with  the  State  in  the  fund  they 
are  pursuing,  but  an  adverse  interest,  and  deny  the  right  of 
the  State  to  share  in  it,  and  could  not,  therefore,  come  in  and 
associate  themselves  as  complainants  with  the  State  in  its  cred- 
itor's bill. when  they  denied  that  the  State  was  a  creditor  of 
the  fund. 

The  laws  and  proceedings  on  the  part  of  the  State  may  have 
operated  harshly  and  unjustly  upon  the  appellants.  But  it  is 
not  the  province  of  this  court  to  decide  that  question.  Those 
who  deal  in  the  bonds  and  obligations  of  a  sovereign  State  are 
aware  that  they  must  rely  altogether  on  the  sense  of  justice 
and  good  faith  of  the  State ;  and  that  the  judiciary  of  the  State 
cannot  interfere  to  enforce  these  contracts  without  the  consent 
of  the  State,  and  the  courts  of  the  United  States  are  expressly 
prohibited  ffom-exercising  such  a  jurisdiction. 

The  case  must  be  dismissed  for  want  of  jurisdiction  in  this 
court;  and  the  case  of  the  Bank  of  Washington  et  al.  against 
the  State  of  Arkansas^  and  the  Bank  of  Arkansas,  being  con- 
fessedly an  original  bill,  must  be  disposed  of  in  like  manner. 


whs* 

J42     •£ 


Jame£  Barton,  Plaintiff  in  Error,  v.  Robert  Forsyth 

Where  there  wse  an  affidavit  made,  after  verdict  and  judgment,  that  the  affiant 
was  the  real  party  in  interest,  and  prayed  to  be  substituted  for,  or  admitted  with,, 
the  defendant,  and  the  court  overruled  the  motion,  an  exception  to  thii  ruling 
will  not  bring  up  the  pointe  which  were  railed  at  the  trial;  nor  witt  it  bring  up 
;He  ruling  upon  the  motion. 
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Exceptions  most  be  taken  or  the  points  reserved  whilst  the  jury  are  at  the  bar. 

Evidence  of  the  sale  of  property  under  certain  proceedings  of  a  State  court  was 
properly  received  in  the  Circuit  Court,  where  the  proceedings  of  the  State  court 
were  duly  certified,  and  it  had  competent  jurisdiction  over  the  subject-matter. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  northern  district  of  Illinois. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  BaUance  and  Mr.  Beverdy  Johnson  for 
the  plaintifi  in  error,  and  by  Mr.  Williams  for  the  defendant. 

Mr*  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

This  action  was  brought  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Illinois,  to  recover  a  certain  lot  in  the 
town  of  Peoria,  described  in  the  plaintiff's  declaration. 

In  that  suit,  Forsyth,  the  defendant  in  error,  was  plaintiff, 
and  Barton,  the  plaintiff  in  error,  was  the  defendant;  and  upon 
the  trial,  the  judgment  of  the  Circuit  Court  was  in  favor  of  the 
plaintiff,  Forsyth,  and  thereupon  Barton  brought  the  case  here 
by  writ  of  error. 

It  appears  from  the  record  that  the  title  was  a  very  disputed 
one,  and  sundry  questions  of  much  nicety  and  difficulty  were 
raised  in  the  trial  and  decided  by  the  court.  But,  from  the  man- 
ner  in  which  the  case  has  been "brbught  up,  none  of  these  ques- 
tions are  open  for  revision  here ;  for  no  exception  to  them  ap- 
pears to  have  been  taken  or  reserved  by  Barton  while  the  jury 
were  at  the  bar. 

The  record  shows,  that  after  the  trial,  and  after  verdict  and 
judgment  for  Forsyth,  Charles  BaUance  filed  an  affidavit,  sta- 
ting that  he  was  the  landlord  of  Barton,  and  the  real  party  in 
interest,  and  thereupon  moved  the  court  to  substitute  him  for 
Barton,  as  defendant;  or  if,  in  the  opinion  of  the  court,  that 
could  not  be  done,  that  he  might  be  admitted  as  co-defendant 
with  Barton,  and  that  BaUance  might  proceed  with  the  suit  in 
his  own  name.  But  the  court  overruled  the  motion,  and  re- 
fused to  permit  said  BaUance  to  become  a  defendant  in  the 
suit.  "  To  all  which  decisions,  rulings,  and  instructions,  defendant 
then  and  there  excepted,  and  prayed  that  this  bill  of  exceptions  6# 
sealed,  signed,  and  made  a  record,  which  is  done."  And  this  has 
been  relied  on  here  as  an  exception  to  aU  the  points  which  the 
transcript  shows  to  have  been  raised  at  the  trial,  and  decided 
by  the  court.  But  this  is  no  valid  exception  to  anything,  ac-  ' 
cording  to  the  well-settled  and  established  principles  of  law.  It 
has  been  repeatedly  ruled  by  this  court,  as  will  appear  by  the 
cases  reported,  that  no  instruction  to  the  jury,  given  or  refused 
by  the  court  below,  can  be  brought  here  for  revision  by  writ 
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of  error,  unless  the  record  shows  that  the  exception  to  it  was 
taken  or  reserved  while  the  jury  were  at  the  bar. 

This  is  required  by  the  statute  which  authorized  the  excep- 
tion, and  cannot  be  dispensed  with.  If  the  party  does  not  re- 
serve the  exception  at  the  time  at  which  the  law  requires  it  to 
be  done,  he  acquiesces  in  the  decision,  and  cannot  bnng  up  the 
point  upon  writ  of  error. 

But  in  this  case,  the  exception  was  not  proposed  to  be  re- 
served until  long  after  the  trial  was  over,  and  the  verdict  and 
iludgment  had  been  entered;  for  the  affidavit  of  Charles  Bal- 
ance, upon  which  his  motion  was  made,  appears  to  have  been 
sworn  to  on  the  22d  of  July,  1856,  after  judgment,  and  his 
motion  was  not  overruled  until  August  oth,  on  which  last- 
mentioned  day  he  for  the  first  time  took  his  exceptions.  Such 
an  exception  is  clearly  unauthorized  by  law,  and  the  decisions 
and  rulings  to  which  it  refers  cannot  oe  considered  upon  this 
writ  of  error. 

There  is  but  one  exception  legally  taken,  and  thai  is  upon 
the  admission  as  evidence  of  the  legal  proceeding  under  which 
the  lot  in  question  was  sold  as  the  property  of  a  certain  Michael 
La  Croix,  to  pay  his  debts,  and  at  which  sale  Morrison  was 
the  purchaser,  under  whom  Forsyth  claims  title. 

Barton  objected  to  the  admissibility  of  this  evidence*  and 
the  judges  of  the  Circuit  Court  were  divided  in  opinion;  and 
thereupon  the  evidence  was  allowed  to  go  to  the  jury,  and  the 
defendant  excepted.  Upon  this  point,  therefore,  the  plaintiff 
in  error  is  entitled  to  the  consideration  and  judgment  of  this 
court. 

But  we  think  that  there  was  no  error  in  admitting  the  evi- 
dence objected  to.  The  documents  appear  to  be  duly  certified, 
and  the  proceedings  under  which  the  sale  was  made  to  have  been 
before  a  court  of  competent  jurisdiction.  If  there  were  any 
irregularities  or  errors  in  the  proceedings  after  they  were  in- 
stituted, they  were  not  open  to  examination  in  the  Circuit 
Court,  coming  in,  as  they  did,  collaterally  as  evidence  of  title. 
Being  the  proceedings  of  a  judicial  tribunal  which  had  juris- 
diction over  the  subject-matter,  the  Circuit  Court  had  no  right 
to  take  upon  itself  the  functions  of  an  appellate  court,  and 
inquire  whether  the  debts  claimed  were  really  due  from  La 
Croix,  nor  whether  the  proceedings  were  conducted  and  the 
decision  rendered  in  good  faith  by  the  tribunal  which  author- 
ized the  sale. 

This  being  the  only  point  legally  before  this  court,  an<L  there 
being  no  error  in  it,  tne  judgment  of  the  Circuit  Court  must 
be  affirmed,  with  costs. 
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Jom  S.  Williams,  Administrator  of  Jambs  Williams,  m-  $**£ 
ceased,  Appellant,  v.  Robert  M.  Gibbes  and  Charles 
Oliver,  surviving  Executors  of  Robert  Oliver,  deceased; 
and  Robert  M.  Gibbes  and  Charles  Oliver,  surviving 
Executors  of  Robert  Oliver,  deceased,  Appellants,  v. 
John  S.  Williams,  Administrator  of  James  Williams,  ds- 

.  CEASED. 

Where  an  assignee  of  a  claim  upon  a  foreign  Government,  holding  it  under  an 
assignment  supposed  to  be  good,  but  afterwards  adjudged  invalid,  prosecuted 
the  claim  to  a  successful  result,  and  was  subjected  to  costs  and  expenses  in 
protecting  the  fund  from  rival  claimants,  and  thereby  preserving  it,  he  was  enti- 
tled to  a  reimbursement  of  these  costs  and  .expenses  by  the  true  owner,  upon  a 
final  settlement  of  accounts  between  them. 

Being  placed  in  the  position  of  a  trustee,  it  was  his  duty  to  defend  the  title,  and 
the  expenses  for  so  doing  were  properly  chargeable  to  the  estate. 

The  assignee  ought  also  to  have  been  allowed  a  compensation  for  his  trouble  and 
personal  exertions  in  the  prosecution  of  the  claim;  and  under  the  special  cir- 
cumstances of  this  case,  the  Circuit  Court  having  allowed  thirty-five' per  cent, 
of  the  sum  realised,  this  court  are  not  prepared  to  say  it  is  too  much. 

An  objection,  that  the  executors  of  the  assignee  had  distributed  a  portion  of  the 
money  in  the  regular  course  of  administration,  should  have  been  made  when  the 
cause  was  before  this  court  upon  its  merits.  After  a  mandate  has  gone  down,, 
and  the  cause  came  before  the  Circuit  Court  for  a  settlement  of  accounts,  the 
objection  comes  too  late. 

No  objection  can  be  made  to  the' Circuit  Court  allowing  a  supplemental  answer  to 
be  filed  when  the  mandate  went  down.  It  was  like  a  petition  to  bring  before 
the  court  the  facts,  which  were  proper  to  be  known  before  instructions  were 
given  to  the  master  as  to  the  mode  of  settling  the  accounts. 

These  were  cross  appeals  from  the  Circuit  Court  of  the 
United  States  for  the  difltriet  of  Maryland.  In  the  report,  the 
first  case  only  will  be  mentioned,  viz :  that  of  Williams  against 
Oliver's  executors. 

The  case  was  formerly  before  the  court,  and  is  reported  in 
17  How.,  289. 

The  facts  are  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Davis,  Mr.  DuUmyy  and  Mr.  Martin, 
for  Williams,  and  by  Mr.  Beverdy  Johnson  and  Mr.  Campbell 
for  Oliver's  executors. 

The  decree  was  for  (9,686.83  in  money,  and  $19,215.95  in 
stock,  instead  of  $22,866.94  in  money,  and  (32,847.77  in  stock, 
as  claimed  by  the  appellant. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 

United  States  for  the  district  of  Maryland. 
A  bill  was  filed  in  the  court  below  bv  Williams,  the  present 

appellant,  to  recover  of  the  defendants  the  proceeds  of  the  share 
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of  complainant's  intestate  in  what  is  known  as  the  Baltimore 
Company,  which  had  a  claim  against  the  Mexican  Government, 
that  was  awarded  to  it  under  the  treaty  of  1839.  The  proceeds 
of  the  share  amounted  to  the  sum  of  $41,306.41.  The  history 
of  the  litigation  to  which  the  award  under  the  treaty  gave  rise, 
in  the  distribution  of  the  fund  among  the  claimants  or  the  as- 
signees composing  the  Baltimore  Company,  will  be  found  in 
the  report  of  four  of  the  cases  which  have  heretofore  come  be- 
fore this  court  (11  How.,  529;  12  ib.,  Ill;  14  ib.,  610;  17 
ib.,  283,  239.)  That  of  Williams  v.  Gibbes,  in  17  How.,  con- 
tains the  report  of  the  present  case,  when  formerly  here.  This 
court  then  decided  that  the  claim  of  the  executors  of  Oliver  to 
the  share  of  Williams  was  not  well  founded ;  that  the  interest  of 
Williams  in  the  same  had  not  been  legally  divested  during  his 
lifetime ;  and  that  his  legal  representative  then  before  the  court 
was  entitled  to  the  proceeds.  The  decree  of  the  court  below 
was  reversed,  and  the  cause  remanded  for  further  proceedings, 
in  conforniity  with  the  opinion  of  the  court  Upon  the  cause 
coming  down  before  that  court  on  the  mandate,  the  defendants, 
the  executore  of  Oliver,  set  up  several  charges  against  the  fund, 
which  it  was  claimed  should  be  received  and  allowed  in  abate- 
ment of  the  amount. 

1.  For  certain  costs  and  expenses  to  which  they  had  been 
subjected  in  resisting  suits  instituted  against  it  by  third  parties. 
The  history  of  these,  suits  will  be  found  in  the  cases  already 
referred  to  in  this  court,  and  need  not  be  stated  at  large. 

2.  For  services  and  expenses  of  Oliver,  in  his  lifetime,  in 
the  prosecution  of  the  claim  of  the  Baltimore  Company,  as  its 
attorney  and  agent  before  the  Government  of  Mexico,  from 
the  year  1825  down  to  the  time  of  his  death,  in  1834. 

•The  court  below  allowed  to  the  executors  the  costs  and  ex- 
penses to  which  they  had  been  subjected  in  defending  the  suits 
mentioned,  and  also  thirty-five  per  cent  of  the  fund  ia  ques- 
tion for  the  services  of  Oliver. 

The  case  is  one  in  many  of  its  features  novel  and  peculiar. 

James  Williams;  the  intestate,  and  owner  of  the  share  in 
the  Baltimore  Company,  became  insolvent  in  1819,  and  took 
the  benefit  of  the  insolvent  laws  of  Maryland,  and  in  1825  the 
insolvent  trustee  of  his  estate  sold  and  assigned  to  Robert  Oli- 
ver the  share  in  question  in  this  company;  and  from  thence 
down  to  the  year  1849,  Oliver  in  his  lifetime,  and  his  executors 
afterwards,  cud  not  doubt  but  that  a  perfect  title  to  the  share 
had  passed  by  virtue  of  this  assignment  In  that  year,  the 
Court  of  Appeals  of  Maryland  decided,  in  a  case  between  the 
executors  and  an  insolvent  trustee  of  Williams,  that  no  title 
passed  to  Oliver  by  this  assignment;  and,  as  a  legal  cohm* 
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quence,  it  was  held  by  this  court,  in  17  How.,  that  the  interest 
remained  in  Williams  at  his  death,  and  of  course  passed  to  his 
legal  representative,  the  complainant. 

All  tne  services  and  expenses,  therefore,  of  Oliver,  in  his 
lifetime,  in  the  prosecution  of  the  claims  of  the  Baltimore 
Company  against  the  Government  of  Mexico,  and  of  the  liti- 
gation since  encountered  by  his  executors  in  respect  to  the 
share,  have  resulted  in  securing  the  proceeds  of  the  same  to 
the  estate  of  Williams,  the  original  shareholder.  Williams  in 
his  lifetime,  and  his  legal  representatives  since,  down  till  the 
fund  was  in  court  awaiting  distribution,  had  taken  no  steps 
for  its  recovery,  nor  had  they  been  subjected  to  anv  expense. 
The  whole  of  the  services  had  been  rendered,  and  expenses 
borne,  by  Oliver  and  his  executors;  and  the  question'  is, 
whether,  upon  any  established  principles  of  law  or  equity, 
the  court  below  were  right  in  taking  into  the  account  in  the 
settlement  between  the  parties  these  services  and  expenses* 
We  are  of  opinion  they  were. 

By  the  judgment  of  the  Court  of  Appeals  of  Maryland, 
Oliver  was  at  no  time  the  true  owner  of  this  share,  as,  not- 
withstanding the  assignment  bv  the  insolvent  trustee,  it  still 
remained  in  Williams.  Oliver  thereby  became  trustee,  instead 
of  owner,  of  the  share  and  of  the  proceeds,  as  did  also  his  execu- 
tors, and  they  must  be  regarded  as  holding  this  relation  to  the 
fund  from  their  first  connection  with  it  In  that  character  the 
executors  havabeen  made  accountable  to  the  estate  of  Williams, 
and  have  been  responsible  since  the  fund  came  into  their  pqs- 
session  for  all  proper  care  and  management  of  the  same.  In 
defending  these  proceeds,  therefore,  against  suits  instituted  by 
third  parties  to  recover  them  out  of  the  hands  of  the  executors, 
they  have  done  no  more  nor  less  than  they  were  bound  to  do, 
as  the  proper  guardians  of  the  fund,  if  they  had  known  at  the 
time  the  relation  in  which  they  stood  to  it,  and  that  they  were 
defending  it  for  the  benefit  of  the  estate  of  Williams,  and  not 
for  that  of  Oliver.  The  services  rendered  and  expenses  borne 
could  not  have  been  dispensed  with,  consistent  with  their  duties 
as  trustees. 

But  it  is  said  that  these  suits  were  defended  by  the  executors, 
while  claiming  the  fund  in  right  of  their  testator,  and  hence 
for  the  supposed  benefit  of  his  estate ;  that  the  defence  was  not 
made  in  their  character  of  trustees,  and  cannot,  therefore,  be 
regarded  as  a  ground  for  charging  the  estate  of  Williams  with 
the  costs  of  the  litigation. 

The  answer  to  this  view.is,  that  although  in  point  of  fact  the 
defence  was  made  under  the  supposition  that  the  fund  belonged 
to  the  estate  of  Oliver,  yet,  in  judgment  of  law,  it  was  made 
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by  them  as  trustees,  and  not  owners,  as  subsequently  judicially 
ascertained;  and  as  the  <*osts  and  expenses  were  properly  in- 
curred in  the  protection  and  preservation  of  the  fund,  it  is  but 
just  and  equitable  they  should  be  made  a  charge  upon  it. 

Tfre  misapprehension  as  to  the  right  cannot  change  the  ben- 
eficial character  of  the  expense,  when  indispensable  to  its  secu- 
rity. 

The  duty  of  a  trustee,  whether  of  real  or  personal  estate,  to 
defend  the  title,  at  law  or  in  equity,  in  case  a  suit  is  brought 
against  it>  is  unquestioned,  and  the  expenses  are  properly  charge- 
able in  his  accounts  against  the  estate.  (2  Story  Eq.  Juris., 
sec.  1275.) 

Another  principle  which  we  think  applicable  to  this  case  is 
to  be  found  in  a  class  of  cases  where  a  bona  fide  purchaser,  for  a 
valuable  consideration,  without  notice,  has  enhanced  the  value 
of  the  property  by  permanent  expenditures,  and  has  been  sub- 
sequently evicted  by  the  true  owner,  on  account  of  some  latent 
infirmity  in  the  title.  It  is  well  settled,  if  the  true  owner  is 
obliged  to  come  into  a  court  of  equity  to  obtain  relief  against 
the  purchaser,  the  court  will  first  require  reasonable  compen- 
sation for  such  expenditures  to  be  made,  upon  the  principle 
that  he  who  seeks  equity  must  first  do  equity.  (2  Story  Eq., 
sees.  799  and  7996;  6  Paige  R.,  403,  404;  1  Story  Rep^,  494, 
495.) 

.  AJdndred  principle  is  also  found  in  a  class  of  cases  where 
there  has  been  a  bona  fide  adverse  possession  of  the  property 
tacitlyitcquiesced  in  by  the  true  otfrner.  The  practice  of  a  court 
of  equity,  in  such  cases,  does  not  permit  an  account  of  rents 
and  profits  to  be  carried  back  beyond  the  filing  of  the  bill.  (8 
Wheat,  78;  27  E.  L.  and  E.  Rep.,  p.  212;  7  Ves.,  641;  1  Ed. 
Oh.,  579.)  This  principle  is  applicable  where  the  person  in 
possession  is  a  bona  fide  purchaser,  and  there  has  been  some 
degree  of  remissness,  or  neglig^pee,  or  inattention,  on  the  part 
of  the  true  owner,  in  the  assertion  of  his  rights. 

Courts  of  equity,  it  would  seem,  do  not  grant  active  relief  in 
fevor  of  a  bona  fiat  purchaser,  making  permanent  meliorations 
-and  improvements  by  sustaining  a  bill  brought  by  him  against 
the  true  owner,  after  he  has  succeeded  in  recovering  the  prop- 
erty at  law.  (6  Paige  It,  890,  408,  404, 405;  1  Story  R.,  495; 
8  Wh.,  81,  82.) 

The  civil  law  in  this  respect  is  more  liberal,  and  provides  a 
remedy  in  behalf  of  the  purchaser,  even  beyond  an  abatement 
of  the  rents  and.  profits  for  such  expenditures  as  have  enhanced 
the  value  of  the  estate,  (cases  above;)  and,  indeed,  generally 
applies  the  principle  in  favor  of  any  bom  fide  possessor  of  prop* 
ertv  who  has  in  good  faith  expended  his  money  for  its  preser- 
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vation  or  amelioration;  otherwise,  it  is  said,  the  true  owner 
appropriates  unjustly  the  property  of  another  to  himself.  (Tou- 
illier,  8  B.,  tit.  4,  ch.  1,  sees.  19,  20.) 

Now,  in  the  case  before  us,  Oliver,  in  1825,  purchased  this 
share  in  the  Baltimore  Company  for  the  consideration  of  $2,000, 
its  full  value  at  the  time.  The  purchase  was  made  from  the 
insolvent  trustee  of  Williams,  whom  all  parties  concerned  be- 
lieved had  the  power  to  sell  and  transfer,  the  title,  Williams, 
down  till  his  death  in  1836,  set  up  no  claim  to  it,  nor  did  his 
representative  after  his  death  till  August,  1852,  when  this  bill 
was  filed.  Oliver  and  his  executors  had  been  in  the  undisturbed 
possession,  so  far  as  respects  any  claim  under  the  present  right, 
for  the  period  of  twenty-seven  years.  And  although  it  may  be 
said  in  excuse  for  any  remissness,  and  by  way  of  avoiding  the 
consequences  of  delay,  that  Williams,  and  those  representing 
him,  had  no  knowledge  of  the  defect  in  the  title  till  the  de- 
cision of  the  Court  of  Appeals  of  Maryland;  it  may  be  equally 
said,  on  the  other  hand,  that  Oliver  and  his  executors  were 
alike  ignorant  of  it,  and  had  in  good  faith  expended  their  time 
and  money  in  recovering  the  claim  against  the  Government  of 
Mexico,  and  afterwards  in  defending  it  against  a  long  and  ex* 
pensive  litigation. 

It  is  difficult  to  present  a  stronger  case  for  the  protection  of 
a  bona  fide  purchaser  from  loss,  who  has  expended  time  and 
.money  in  enhancing  the  value  of  the  subject  of  the  purchase, 
or  a  case  in  which  the  principle  more  justly  applies,  that  where 
the  true  owner  seeks  the  aid  of  a  court  of  equity  to  enforce  such 
a  title,  the  court  will  administer  that  aid  only  when  making 
compensation  to  the  purchaser.  We  are,  therefore,  of  opinion 
that  the  court  below  was  right  in  allowing  in  the  accouut  the 
costs  and  fees  paid  to  counsel  by  i  >  executors  in  the  defence 
of  the  suits. 

#Iu  respect  to  the  thirty-five  per  cent,  allowed  for  the  prosecu- 
tion of  the  claim  against  the  Government  of  Mexico,  it  stands,  in 
principle,  upon  the  same  footing  as  other  services  and  expenses 
incurred  in  protecting  and  preserving  the  fund  after  possession 
was  obtained.  The  amount  of  compensation  depends  upon 
the  proofs  in  the  case  as  to  the  value  of  the  service,  and  which 
must,  in  a  good  degree,  be  governed  by  the  usual  and  custom- 
ary charges  allowed  for  similar  services  and  expenses. ,  As  +his 
claim  was  prosecuted  with  others  by  Oliver  when  he  supposed 
and  believed  that  he  was  the  owner,  and  that  he  was  acting  on 
his  own  behalf,  and  not  as  trustee  for  Williams,  the  rate  of 
compensation  mu^t  rest  upon  all  the  facts  and  circumstances 
attending  the  service.  There  could  have  been  no  agreement 
as  to  the  compensation.    AM  for  the  same  reason,  it  cannot 
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be  expected  that  an  account  of  the  service  and  expenses  was 
kept  so  as  to  enable  the  court  to  arrive  with  exactness  at  the 
proper  sum  to  be  allowed,  as  might  have  been  required,  if  Oli- 
ver nad  been  chargeable  with  notice  of  the  trust.  The  proofs 
show  that  Oliver  appointed  agents  to  represent  him  at  the  Gov- 
ernment of  Mexico  as  early  as  March,  1825,  and  that  these 
agencies  were  continued  from  thence  down  till  his  death  in 
1§84 ;  and  that  during  all  this  time  he  kept  up  an  active  corres- 
pondence with  them  and  others,  and  with  our  ministers  at  Mex- 
ico, and  with  his  own  Government,  on  the  subject.  The  justice 
of  these  claims  had  been  acknowledged  by  the  Government  of 
Mexico  as  early  as  1823-'4,  but  no  provision  was  made  for  their 
payment  They  were  regarded  as  of  very  little  value,  from  the 
hopelessness  of  their  recovery;  and  it  is  perhaps  not  too  much 
to  say,  upon  the  evidence,  that  in  the  absence  of  the  vigorous 
and  efficient  prosecution  of  them  by  Oliver,  they  would  have 
been  worthless.  In  the  result,  for  the  share  in  question,  which 
was  sold  in  1825  for  $2,000,  there  was  realized  from  the  Gov- 
ernment of  Mexico,  under  the  treaty  of  1839,  the  sum  of 
$41,806.41.  The  estate  of  Williams  has  never  expended  a 
dollar  towards  recovering  it;  nor  has  Oliver  ever  received  any 
Compensation  for  his  servicess.  The  amount  may  seem  large, 
but  we  cannot  say  the  court  below  was  not  warranted  in  allow- 
ing it  upon  the  proofs  in  the  case  of  the  great  service  rendered, 
and  of  tne  customary  charges  in  similar  cases. 

It  has  been  urgea  by  the  executors  of  Oliver,  that  they  had 
paid  over  three-eighths  of  the  fund  in  the  distribution  of  the 
estate  before  the  filing  of  the  bill  in  this  case,  and  that  they  are 
not,  therefore,  liable  for  that  portion  of  the  fund.  It  is  claimed 
that  it  was  shown  before  the  master  that  this  portion  was  paid 
over  in  the  regular  course  of  administration,  and  as  in  duty 
bound  by  the  laws  of  the  State  of  Maryland.  If  this  had  ap- 
peared when  the  cause  was  heard  upon  the  merits,  and  the 
question  as  to  the  right  to  this  fund  was  determined,  the  ground 
now  taken  might  possibly  have  been  a  good  defence  to  that 
portion  of  the  fund;  and  the  complainant  would  have  been 
sent  to  the  distributees  to  recover  it  This,  however,  may 
not  be  entirely  certain ;  for  there  is  authority  for  saying,  that 
a  trustee  having  notice  that  it  is  doubtful  if  the  trust  fund 
should  be  distributed  according  to  the  trusts  under  which  he 
holds  it,  he  should  apply  to  the  court  for  its  direction  before 
he  executed  the  trust,  by  paying  over  the  fund,  (27  E.  L.  and 
Eq.  R.,  p.  802.)  In  this  case,  the  executors  of  Oliver  had  no- 
tice of  the  defect  of  the  title  of  their  testator  after  the  decision 
of  the  Court  of  Appeals.  But  be  this  as  it  may,  we  think  the 
question  of  liability,  to  the  extent  of  the  whole  of  the  fund, 
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was  disposed  of  in  the  case  when  before  us  on  the  merits,  and 
was  not  reserved  for  the  hearing  on  the  adjustment  of  the 
accounts  before  the  court  below,  on  the  coming  down  of  the 
mandate.    (17  How.,  257.) 

An  objection  has  been  made  by  the  counsel  for  the  appel- 
lant, Williams,  in  respect  to  the  order  of  the  court  below,  per- 
mitting a  supplemental  answer.  We  suppose  this  question 
rather  a  matter  of  practice  than  otherwise,  resting  in  the  dis- 
cretion of  the  court  below,  and  as  a  matter  of  convenience 
preparatory  to  the  taking  of  the  account  before  the  master. 
The  answer — and,  for  aught  we  see,  the  object  in  view  might 
as  well  have  been  attained  by  a  petition  to  the  court,  stating 
the  facts — was  put  in  for  the  purpose  of  bringing  to  the  notice 
of  the  court  the  matters  relied  on  in  the  adjustment  of  the  ac- 
counts, and  by  way  of  charges  to  be  deducted  from  the  amount 
claimed.  The  proceeding  enabled  the  court  to  give  in  advance 
directions  to  the  master  in  making  the  settlement,  and  thereby 
narrow  the  grounds  of  controversy  before  him,  and  facilitate 
the  hearing.  It  could  work  no  prejudice  to  either  party,  for 
no  claim  by  way  of  abatement  of  the  account  thus  set  up  in  the 
answer  or  petition  should  be  allowed  by  the  court,  but  what 
was  pertinent  to  the  subject  of  examination  before  the  master. 

Upon  the  whole,  we  are  satisfied  the  decree  of  the  court  be- 
low was  right,  and  ought  to  be  affirmed. 

Mr.  Justice  GRDSR  dissented. 


William  Pi*kney  Whyte,  Administrator  be  bonis  won  op    gfgo 
John  Gooding,  deceased,  Appellant,  v.  Robert  M.  Gibbes    »<  »u 
and  Charles  Oliver,  surviving  Executors  op  Robert  Oli- 
ver, DECEASED;  AND  ROBERT  M.  GlBBES  AND  CHARLES  OLIVER, 

surviving  Executors  op  Robert  Oliver,  deceased,  Appel- 
lants, v.  William  Pinknet  Whtte^  Administrator  de 
bonis  non  op  John  Gooding,  deceased. 

Where  the  defendant  appeared  to  a  bill  in  chancery,  and  defended  the  suit,  and  no 
want  of  jurisdiction  appeared  in  the  record;  and  then  the  complainant  died,  an 
objection  that  the  defendants  were  citUens  of  another  State  comes  too  late  when 
made  to  a  bill  of  revivor,  which  ia  only  a  continuance  of  the  suit 

Moreover,  a  plea  to  the  jurisdiction  comes  too'  late  after  a  mandate  has  gone  down 
-  from  this-court  to  the  court  below. 

These  "were  cross  appeals  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland,  and  were  argued 
together  with  the  preceding  case  by  the  same  counsel. 
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Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  district  of  Maryland. 

The  case  in  principle  is  similar  to  the  case  of  Williams  v. 
The  Executors  of  Robert  Oliver,  in  which  the  opinion  has  just 
been  delivered,  with  the  exception  of  a  question  made  upon  a 
bill  of  revivor. 

The  suit  was  originally  brought  by  John  Gooding,  jun.,  ad- 
ministrator de  bonis  non  of  the  estate  of  John  Gooding,  sen. 
After  the  determination  of  the  cause  by  this  court,  reversing 
the  decree  below,  and  sending  it  back  with  directions  to  enter  a 
decree  /or  the  complainant,  and  to  take  an  account,  the  com- 
plainant died.  Thereupon,  Whyte,  the  present  complainant, 
was  appointed  administrator  de  bonis  non,  and  filed  a  bill 
of  revivor  of  the  original  suit,  and  presented  a  petition  to 
the  court,  praying  that,  as  the  defendants  were  residents  of 
the  city  of  JSew  York,  the  subpoena  may  he  served  upon  the 
counsel  of  the  defendants  in  the  original  suit,  which  was 
granted.  The  defendants  appeared,  ana  filed  an  answer  to  the 
bill  of  revivor  under  protest,  and  insisted  that  the  court  had 
not  jurisdiction  of  the  original  suit,  as  the  complainant  in  that 
suit  was  a  citizen  and  resident  of  Virginia,  and  the  defendants 
were  residents  of  New  York.  There  does  not  appear  to  have 
been  any  order  of  the  court  upon  the  question  presented  in 
this  answer;  but  the  cause  proceeded  before  the  master,  where 
it  was  pending  at  the  time  of  filing  the  bill  of  revivor  and  an- 
swer to  the  same. 

The  point  is  now  taken,  that  as  it  appears  the  defendants 
were  citizens  and  residents  in  New  York  at  the  time  of  the 
filing  of  the  original  bill,  and  also  the  bill  of  revivor,  the  court 
below  had  no  jurisdiction  in  the  case. 

The  answer  to  this  objection  is,  that  no  want  of  jurisdiction 
appeared  on  the  face  of  the  original  bill,  and  the  defendants 
appeared  and  defended  the  suit;  and,  as  the  bill  of  revivor  is 
but  a  continuance  of  that  suit,  the  residence  of  the  parties  at 
the  time  it  was  filed  is  altogether  immaterial. 

This  question  arose  in  the  case  of  Clarke  v.  Matthewson  et 
al.,  (12  reters,  164,)  and  was  decided  in  conformity  with  the 
rule  above  stated. 

In  respect  to  the  other  objection,  that  the  court  had  not  juris- 
diction in  the  original  suit,  we  may  add,  in  addition  to  what 
we  have  said,  it  comes  too  late  after  the  mandate  has  gone 
down  to  the  court  below.    (8  How.,  418.) 

The  decree  of  the  court  below  affirmed. 

Mr.  Justice  GKIER  dissented. 
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Thomas  A.  Snow  and  Oliybk  Palmxb,  managers  of  thb  Ocean 
Tow-boat  Company,  claimants  and  owners  op  the  steam 
tow-boat  "Stab,"  and  Oliver  Palmer,  Appellants,  v. 
Charles  Hill  et  al.,  owners  of  thb  ship  "Ocean  Queen," 
and  George  Law,  Marshall  O.  Roberts,  and  Bowes  R. 
McIlvainb,  trustees  of  thb  United  States  Mail  Steam- 
ship Company,  claimants  and  owners  of  thb  steamship 
"Crescent  City." 

Where  a  tow-boat  was  descending  the  Mississippi  rirer  with  a  ressel  fastened  to 
each  side,  and  another  at  the  stern,  and  a  collision  ensued  between  one  of  the 
ressels  thus  lashed  and  an  ocean  steamer  ascending  the  rirer,  the  evidence  shows 
that  the  latter  was  in  fault,  and  must  pay  for  all  the  damage. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  sitting  in  admiralty. 

On  the  night  of  the  5th  November,  1852,  a  collision  occurred 
at  about  midnight,  in  the  Mississippi  river,  at  a  point  .about 
twenty  miles  below  the  city  of  -New  Orleans,  between  the 
steamship  Crescent  City  and  the  ship  Ocean  Queen,  then  in 
tow  of  the  steam  tow-boat  Star.  The  Crescent  City  was  at  the 
time  ascending  the  river,  bound  for  New  Orleans.  The  tow- 
boat  Star  was  descending  the  river,  having  in  tow,  on  her 
starboard  side,  the  ship  Charles  and  Jane,  on  her  larboard 
side  the  ship  Ocean  Queen,  and  astern  the  brig  Telegraph. 
The  ships  on  either  side  of  the  tow-boat  were  firmly  lashed  to 
the  latter,  their  bows  projecting  some  distance  beyond  those 
of  the  tow-boat— the  brig  was  about  forty  fathoms  astern.  The 
effect  of  the  collision  was  to  cause  damage  to  both  the  colliding 
vessels — and  to  the  ship  Ocean  Queen,  to  such  an  extent  as  to 
compel  her  to  return  to  New  Orleans,  take  out  her  cargo,  and 
there  undergo  extensive  repairs. 

.The  owners  of  the  Ocean  Queen  libelled  both  the  tow-boat 
Star  and  the  steamship  Crescent  City.  The  owners  of  the 
Crescent  Citv  libelled  the  Ocean  Queen  and  the  tow-boat  Star, 
to  recover  tne  damages  they  had  sustained.  The  owners  of 
the  tow-boat  Star  libelled  the  steamship  Crescent  City,  for  the 
damaged  she  sustained  in  the  collision. 

The  cases  were  by  consent  consolidated  and  tried  together. 

The  cause  having  been  brought  to  a  hearing  before  the  Hon. 
T*  H.  McCaleb,  judge  of  the  District  Court,  on  the  4th  March, 
1854,  he  pronounced  a  decree  declaring  that  the  collision  was 
attributable  to  the  improper  position  in  the  river  and  the  bad 
management  of  the  tow-boat  Star;  and  he  ordered  a  reference 
to  a  commissioner,  to  ascertain  and  report  the  amount  of  dam- 
age sustained  by  the  Ocean  Queen. 
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On  the  18th  May,  1854,  the  report  of  the  commissioner  was 
confirmed,  and  a  decree  was  made  in  favor  of  the  owners  of 
the  Ocean  Queen  against  the  stipulators  of  the  tow-boat  Star 
for  $19,465.79,  with  interest  from  the  10th  January,  1853,  and 
costs. 

The  libel  against  the  Crescent  City  was  dismissed,  with  costs. 

On  the  25th  May,  1852,  the  Ocean  Tow-boat  Company  ap- 
pealed to  the  Circuit  Court,  from  the  decree  in  favor  of  the 
owners  of  the  Ocean  Queen. 

On  the  8th  June,  1854,  the  owners  of  the  Ocean  Queen  ap- 
pealed to  the  Circuit  Court,  from  that  part  of  the  decree  of  the 
18th  May  which  dismissed  the  libel  against  the  Crescent  City, 
with  costs. 

In  November,  1854,  these  appeals  were  argued  before  the 
Circuit  Court;  and  on  the  18th  June,  1855,  a  decree  was  made, 
affirming  that  of  the  court  below,  in  favor  of  the  owners  of  the 
Ocean  Queen,  against  the  tow-boat  Star,  for  the  aforesaid  sum 
of  $19,465.79,  with  interest  from  the  10th  January,  1853,  and 
costs. 

It  further  ordered  the  United  States  Mail  Steamship  Com- 
pany to  pay  the  costs  of  the  action  of  the  owners  of  the  Ocean 
Queen  against  the  Crescent  City. 

It  was  referred  to  a  commissioner  to  ascertain  the  entire 
damage  arising  from  the  collision,  and  to  apportion  it  between 
the  United  States  Mail  Steamship  Company,  claimant  of  the 
Crescent  City,  and  the  Ocean  Tow-boat  Company,  claimant  of 
steamboat  Star,  according  to  the  admiralty  rule,  where  there 
has  been  mutual  fault,  each  company  to  bear  its  own  costs. 

On  the  29th  of  June,  1855,  the  Ocean  Tow-boat  Company 
appealed  to  this  court  from  this  decree. 

The  owners  of  the  Ocean  Queen  appealed  to  this  court  from 
so  mpch  of  the  decree  of  the  Circuit  Court  as  discharged  the 
owners  of  the  Crescent  City  from  liability  to  them. 

In  November,  1857,  the  commissioner  made  his  report  of 
the  entire  damages  occasioned  by  the  collision  to  the  several 
vessels,  and  the  parties  to  the  several  actions,  by  their  respect- 
ive proctors,  having  filed  their  written  consent  to  the  entry  of 
a  decree,  confirming  the  report,  on  the  21st  November,  1857,  a 
final  decree  was  entered  in  the  said  actions  in  favor  of  Charles 
Bill  and  others,  owners  of  the  Ocean  Queen,  against  Thomas 
A.  Snow  and  Oliver  Palmer,  managers  of  the  Ocean  Tow- 
boat  Company,  and  Oliver  Palmer,  their  surety,  the  sum  of 
$19,465.79,  with  interest  at  the  rate  of  five  per  cent  per  an- 
num, and  costs  of  suit. 

It  further  decreed  that  the  Ocean  Tow-boat  Company,  upon 
the  payment  of  the  said  last-mentioned  sum,  should  recover 
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from  the  United  States  Mail  Steamship  Company,  and  Arnold 
Harris  and  FrederickFisher,  theiraureties,  the  sumvf  $9,782.89, 
the  one-half  of  the  amount  of  the  damages  sustained  by  the 
Ocean  Queen,  with  interest,  at  the  rate  of  five  per  cent.,  and 
one-half  pf  the  costs  of  the  suit. 

There  were  other  points  in  the  decree,  which  need  not  be 
mentioned. 

There  were  then  three  appeals  pending  before  th&s  court,  viz : 

Chabum  Hill  it  al.,  impiudid  with  tm  stbamshif  Cuflcnrr  City,  "I 

adt.  > 

Ocia*  Tow-boat  Compact.  J 

Charles  Hill  it  al.  "I 

••  r 

Tbb  Ujtitko  Statsb  Mail  Stbambhif  Compaxt.  J 

Charlis  Hill  it  al.  1 

ads.  I 

Tai  Ukitxd  Statm  Stbakuop  Compart.  J 

The  cases  were  finally  narrowed  down  to  the  one  which  is 
at  the  caption  of  this  report,  and  which  was  argued  by  Mr. 
Gushing  on  behalf  of  the  Ocean  Queen,  Mr.  Cutting  on  behalf 
of  the  Crescent  City,  and  Mr.  Benjamin  on  behalf  of  the  Ocean 
Tow-boat  Company,  owners  of  the  Star. 

The  arguments  upon  both  sides  were  chiefly  drawn  from  the 
evidence  in  the  case,  which  was  somewhat  contradictory.  A 
summary  of  that  portion  of  it  upon  which  the  judgment  was 
based,  will  be  found  in  the  opinion  of  the  court 

Mr.  Justice  McLEAlST  delivered  the  opinion  of  the  court 
This  is  an  appeal  in  admiralty  from  the  Circuit  Court-far 
the  eastern  district  of  Louisiana. 

Hill  and  others,  as  claimants,  in  their  libel,  state  that  the 
Ocean  Queen,  being  duly  enrolled,  registered,  and  equipped, 
left  the  port  of  New  Orleans  on  a  voyage  to  Liverpool,  Eng- 
land, having  a  cargo  of  about  2,780  bales  of  cotton;  that  on 
the  6th  of  November,  1862,  about  half  past  nine  o'clock,  P. 
M*,  under  the  tow  of  the  tow-boat  Star  on  the  larboard  side, 
the  ship  Charles  and  Jane  on  the  starboard,  and  a  brig  in  tow 
astern,  were  proceeding  down  the  river  Mississippi  for  the 
Baluse;  that  afc  about  midnight  on  the  same  evening  twenty 
mike  below  New  Orleans,  the  steamship  Crescent  City,  then 
ascending  the  river,  came  in  collision  with  the  Ocean  Queen 
on  her  larboard  bow,  cutting  her  to  the  bends,  breaking  her 
planking,  timbers,  and  knees,  and  so  injured  the  ship  as  to 
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disable  her  frqm  the  prosecution  of  her  voyage,  and  compelled 
her  to  retnjn  to  New  Orleans  to  refit;  and  that  the  costs  of 
repairs  and  expenses  amounted  to  the  sum  of  twenty-five  thou- 
sand dollars;  and  a  lien  on  the  Crescent  City  and  the  Star,  for 
the  above  sum,  is  jointly  and  severally  claimed. 

The  answer  of  the  United  States  Mail  Steamship  Company, 
a  body  corporate,  owner,  says,  the  Crescent  City  was  ascending 
the  Mississippi  river  to  the  port  of  New  Orleans,  and  was  at  a 
point  in  the  river  just  below  the  English  Turn,  when,  at  about 
midnight,  the  pilot  and  crew  discovered  a  tow-boat,  which 
proved  to  be  the  Star,  with  the  Ocean  Queen  and  two  other 
vessels,  a  short  distance  in  front,  and  close  to  the  eastern  bank 
of  the  river;  that  there  was  not  sufficient  room  to  pass  between 
the  tow  and  the  bank;  that  the  tow-boat  and  her  tow  were  out 
of  the  usual  course  of  vessels  descending  the  river,  and  that 
the  Crescent  City  was  in  her  proper  position;  that  the  Ocean 
Queen  had  not  a  light  set  in  her  rigging  or  elsewhere,  visible  to 
those  on  board  the  Crescent  City ;  that  the  tow-boat  failed  to  ring 
her  bell  or  stop  her  engines  and  float,  in  the  manner  pointed 
out  by  law;  that  the  Crescent  City  had  slowed  her  engines  on 
approaching  the  tow-boat,  and  receiving  no  signal  that  she 
was  descending  the  river,  put  the  helm  of  the  Crescent  City 
to  the  starboard,  so  as  to  pass  outside  of  and  clear  of  the  Star 
and  her  tow;  that  she  was  heading  to  the  western  bank  of  the 
river,  and  as  they  approached  her  the  Crescent  City  stopped 
her  engines,  and  then  backed,  and  was  backing  when  the  Ocean 
Queen  and  the  tow-boat  Star  ran  into  the  starboard  bow  of  the 
Crescent  City,  striking  her  about  twelve  feet  from  her  stern, 
and  causing  great  damage. 

That  the  puot,  officers,  and  crew,  of  the  Crescent  City,  man- 
aged their  boat  with  great  care  and  skill;  that  the  collision 
was  caused  by  negligence  and  want  of  care  of  the  tow-boat 
Star  and  the  Ocean  Queen,  in  not  keeping  their  proper  position 
on  the  river,  in  not  ringing  their  bell,  &c. 

The  answer  of  the  Tow-boat  Company  to  the  libel  was  filed, 
denying  the  allegations  it  contained,  and  charging  the  fault  on 
the  Crescent  City. 

As  the  decision  of  the  court  must  be  governed  by  the  evi- 
dence, it  is  not  important  to  refer  to  the  other  pleadings  in  the 
case. 

David  Kelly,  a  witness,  after  describing  the  tow-boat  and 
the  other  vessels  fastened  to  her,  as  stated  in  the  libel,  said, 
when  they  started  from  New  Orleans  the  Ocean  Queen  had 
one  of  her  own  men  at  the  helm;  afterwards  the  Star  sent  a 
man  who  took  charge  of  it  They  proceeded  down  the  river, 
as  near  the  middle  as  possible.    In  about  an  hour,  one  of  the 
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men  from  the  tow-boat  Star  came  on  board  and  set  the  wheel 
again.  They  continued  about  the  middle  of  the  river  until 
twelve  o'clock  at  night.  At  this  time  the  witness  was  on  the 
lookout,  when  he  saw  the  Crescent  City  ascending  the  river  at 
a  great  distance.  The  tow  was  about  the  middle  of  the  river,  a 
little  nearer  the  western  than  the  eastern  shore.  The  night  was 
clear,  so  that  one  could  see  all  over  the  river.  Witness  stood  on 
the  forecastle,  forward,  waiting  for  the  Crescent  City,  suppo- 
sing that  she  would  keep  clear  of  them,  as  there  was  plenty  of 
room  on  the  larboard  side ;  but  she  approached  so  near  that 
witness  hailed  he^  and  the  tow-boat  stopped  her  engines  and 
rang  her  bell,  but  to  no  purpose ;  the  Crescent  City  did  not 
alter  her  course;  she  came  so  close  that  witness  could  see  all 
over  her  forecastle  forward,  where  her  lookout  should  have 
been,  but  he  saw  no  one  on  the  lookout.  He  staid  in  his  posi- 
tion until  the  Crescent  City  struck  the  ship  Ocean  Queen  on 
her  larboard  bow.  Witness  then  jumped  off  the  forecastle  and 
ran  aft,  but  returned  in  a  few  minutes,  and  saw,  for  the  first 
time,  one  or  two  men  on  the  forecastle  of  the  Crescent  City. 
She  struck  the  Ocean  Queen  on  her  larboard  bow,  and  stove 
everything  in  forward;  carried  away  the  larboard  cathead  en- 
tirely, so  that  the  anchor  went  down  the  full  length  of  the 
chain,  and  parted  all  the  fastenings  of  the  Ocean  Queen  to  the 
tow-boat,  carried  away  the  guards  of  the  Star,  and  bent  her 
smoke-pipe.  The  tow-boat  brought  the  Ocean  Queen  back  to 
the  city.  The  witness  was  the  only  person  on  watch  on  the 
Ocean  Queen.  There  were  no  lights  hung  out  on  the  vessel, 
but  he  supposes  her  lights  in  the  cabin  must  have  been  visible 
through  the  windows.  Witness  knew  the  river  well;  took 
particular  notice,  and  is  confident,  when  the  Crescent  City  ap- 
proached the  tow,  it  was  about  the  middle  of  the  river.  The 
Star  did  not  alter  her  course.  When  he  first  saw  the  Crescent 
City,  she  was  about  half  a  mile  distant;  when  he  first  hailed  her, 
she  was  about  four  or  five  times  her  length  from  the  tow. 
Witness  thinks,  when  the  Crescent  City  struck,  she  was  going 
ahead  feet  The  tow-boat  Star  stopped  her  engine,  and  rang 
her  bell;  her  light  hung  between  the  smoke-pipe  and  her  for- 
ward fires. 

John  Marston  was  standing  on  the  deck  of  the  Ocean  Queen 
when  he  first  saw  die  Crescent  City;  she  was  about  five  times 
her  length  off.  The  night  was  clear,  and  he  could  distinctly 
see  both  shores.  The  tow-boat  was  heading  down  the  river, 
as  near  the  middle  of  it  as  possible.  She  was  running  about 
seven  knots  an  hour;  he  thinks  the  Crescent  City  was  running 
some  eight  or  ten  knots  an  hour  when  she  struck  the  Ocean 
Queen.    There  were  two  signal-lights  on  the  Star.  r^< 

Digitized  by  VjOOQIc 


648  SUPREME  COURT. 


Snow  et  al.  t.  BUI  et  aL 


Henry  Crowell,  a  witness,  was  on  the  deck  of  the  Ocean 
Queen;  saw  the  Crescent  City  half  a  mile  off;  as  she  ap- 
proached, he  hailed  her.  The  tow  was  in  the  middle  of  the 
river,  rather  nearer  to  the  western  than  the  eastern  shore ;  of 
this  he  is  confident.  Richard  Matthews  was  master  of  the 
Ocean  Queen.  The  night  was  clear  and  starlight;  could  see 
both  shores.  The  Ocean  Queen  was  nearer  the  western  than 
the  eastern  shore.  Soon  after  the  collision,  she  drifted  to  the 
western  shore. 

Henry  J.  Whitney  was  master  of  the  tow-boat;  he  has  been 
engaged  in  that  business  eight  or  ten  years;  heard  the  bell 
ring;  came  immediately  on  deck;  ran  aft,  and  directed  the 
hawser  of  the  brig  to  be  let  go,  in  order  that  he  might  back. 
The  tug  was  near  the  middle  of  the  river,  nearest  to  the  western 
shore.    He  is  positive  as  to  this  fact 

Witness  has  heard  Captains  Disney,  Chapman,  Brown,  La- 
place, Phillips,  and  others,  say  that  Captain  Foote,  the  pilot 
of  the  Crescent  City,  is  not  considered  as  a  pilot,  and  especially 
among  masters  of  tow-boats.  Peter  Curran  was  pilot  of  the 
Star,  and  on  duty  when  the  collision  occurred.  The  Star  had 
her  full  complement  of  men;  was  nearer  to  the  western  than 
the  eastern  shore.  On  seeing  the  Crescent  City^  coming,  he 
rang  the  bell  to  stop  the  engines ;  then  rang  the  big  bell  hard, 
three  or  four  times.  The  Crescent  City  seemed  to  come  to- 
wards them,  on  the  larboard  side,  till  she  got  nearly  abreast 
the  ship's  bow;  then  she  hauled,  as  witness  thought,  nearly 
square  across,  until  she  hit  the  ship  between  the  cathead  and 
the  8 tern,  and  hove  her  over  on  the  guards  of  the  tow-boat, 
which  were  broken.  The  bow  of  the  Ocean  Queen  was  a  little 
ahead  of  the  tow-boat.  Witness  watched  the  lights  of  the 
Orescent  City  when  she  turned  her  bow  westward.  At  that 
time  she  was  about  a  mile  and  a  half  from  the  tow.  She  ap- 
peared to  be  heading  all  the  time  westward,  till  she  came 
abreast  of  the  Ocean  Queen,  when  she  seemed  to  turn  sudden- 
ly, as  if  she  had  her  helm  hard  a-starboard  to  turn  towards  the 
western  shore. 

Asa  Payson  corroborates  the  above  witnesses  as  to  the  tow 
being  in  the  middle  of  the  river,  and  the  direction  taken  by 
the  Crescent  City  across  the  river. 

Foote,  the  pilot  of  the  Crescent  City,  says  he  was  ascending 
the  river  as  near  tie  eastern  bank  as  it  was  prudent  and  usual 
to  run.  He  descried  the  tow-boat,  being  on  the  lookout,  from 
the  ton  of  the  pilot-house;  there  was  a  man  on  the  watch  for- 
ward, Mr.  Ransnaw,  and  also  one  on  tie  deck.  When  he  first 
_  saw  the  light,  it  was  about  a  point  on  his  port  bow.  He  told 
the  man  at  the  helm  there  was  a  tow  ahead,  and  to  keep  cloee 
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in  to  the  eastern  bank,  for  that  was  his  position.  As  he  ap- 
proached the  tow,  an  order  to  slow  the  engines  was  given,  and 
at  the  same  time  witness  said  there  was  a  tow  ahead,  either 
bound  up  or  at  anchor.  The  engines  were  slowed.  The 
wheelsman  said  he  could  see  no  opening  between  the  tow  and 
the  shore.  Witness  then  directed  him  to  put  his  helm  to  the 
starboard,  and  go  outside  of  the  tow.  As  soon  as  witness  per- 
ceived the  tow  was  descending  the  river,  the  engines  were  or- 
dered to  be  stopped  and  backed.  This  order  was  obeyed,  but  it 
did  not  prevent  the  collision.  The  Crescent  City  was  not  going 
with  force  when  the  collision  occurred.  Captain  Davenport  ap- 
peared just  after  the  collision,  when  the  bows  of  the  boats  were 
still  together.  This  was,  he  thinks,  about  twice  the  length  of 
the  boat  from  the  eastern  bank.  He  is  confident,  when  he  first 
saw  the  tow,  it  was  not  in  the  middle  of  the  river.  If  he  cpuld 
have  seen  between  the  tow  and  the  eastern  shore,  he  should 
have  kept  ne&r  the  shore;  but  not  seeing  an  opening,  he  took 
a  western  direction,  which  was  his  proper  course. 

Several  witnesses  were  examined  who  were  on  board  the 
Crescent  City,  all  of  whom,  more  or  less,  corroborated  the  im- 
pression of  the  pilot,  that  they  were  very  near  the  eastern  shore, 
and  that  between  the  tow  and  that  shore  there  was  not  room 
for  the  Crescent  City  to  pass. 

From  what  has  been  stated  in  the  pleadings  and  testimony, 
it  will  be  seen  that  in  this,  as  in  other  cases  of  collision, 
the  theories  of  the  respective  parties  are  in  conflict.  Both 
cannot  be  true ;  and  if  either  be  so  to  the  extent  claimed,  the 
right  and  the  wrong  are  established. 

The  claimants  allege  that  the  Ocean  Queen  in  charge  of  the 
steam  tow-boat  Star,  with  two  other  vessels,  was  descending  . 
the  river  Mississippi,  about  twenty  miles  below  New  Orleans, 
being  near  the  micldle  of  the  river,  rather  nearer  to  the  western 
than  the  eastern  bank,  was  run  into  by  the  Crescent  City,  and 
injured  as  described. 

Some  eight  or  ten  witnesses  called  in  behalf  of  the  claim- 
ants— some  of  them  experienced  pilots,  and  well  acquainted 
with  the  river — being  on  board  the  Star  tow-boat,  or  one 
of  the  boats  fastened  to  it,  and  several  of  them  witnessed 
the  collision,  a  part  of  whose  testimony  is  above  stated,  and 
they  all  conduce  to  establish  the  allegations  in  the  libel.  They 
show  that  the  tow-boa$  was  in  her  proper  course  in  the  middle 
of  the  river,  or  rather  nearer  to  the  western  than  the  eastern 
shore,  and  this  all  the  witneses  admit  was  the  usual  and  proper 
course.  They  also  show  that  the  Star  had  lights,  and  that  there 
was  no  want  of  care  in  her  management.  Her  course  down  the 
middle  of  the  river  was  continued,  and  on  the  approach  of  .the 
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Crescent  City,  so  as  to  threaten  a  collision,  the  hawser  which 
fastened  the  brig  to  the  stern  was  thrown  off,  so  that  the  tow- 
boat  might  back;  the  engines  were  stopped,  and  the  approach- 
ing boat  was  hailed,  the  Bells  rang,  and  the  Star  was  inclined 
still  farther  to  the  western  shore.  More  than  this  could  not 
be  done,  nor  required  of  the  tow-boat  with  her  towage.  Being 
in  her  right  position,  the  Star  had  no  reason  to  apprehend  a 
collision  until  the  danger  became  imminent.  And  when  this 
was  apparent,  nothing  mort  could  be  done  by  the  tow-boat 
than  was  done.  It  would  be  a  strange  rule  of  navigation  to 
require  a  boat  descending  in  the  middle  of  a  river,  more  than 
twenty-four  hundred  feet  in  width,  to  keep  out  of  the  way  of 
a  vessel  ascending  the  river  close  to  the  shore,  a  thousand  feet 
from  the  descending  boat,  which  should  change  its  course  to  a 
direction  across  the  river,  out  of  its  proper  course,  and  with 
the  view  of  crossing  the  bow  of  the  descending  boat.  No 
stronger  case  could  be  put  or  imagined,  to  show  fault  in  the 
ascending  boat. 

The  theory  of  the  Crescent  City  is  unreasonable,  and  is  un- 
sustained  by  the  evidence.  It  was  ascending,  as  alleged,  the 
eastern  shore  of  the  river,  as  near  to  it  as  could  safely  be  navi- 
gated, until  the  light  of  the  tow-boat  was  discovered,  which 
was  directly  ahead,  and  so  close  to  the  shore  as  not  to  give 
room  for  the  ascending  boat  to  pass  between  it  and  the  shore. 
This  is  untrue,  if  the  facts  be  true  as  to  the  position  of  the 
tow-boat 

The  position  of  the  tow-boat  is  proved  by  experienced  pilots 
and  river  men,  well  acquainted  with  the  river  for  many  years, 
and  whose  character  for  truth  has  not  been  questioned.  They 
say  that  they  could  see  both  shores,  and  that  from  their  knowl- 
edge of  the  river  they  cannot  be  mistaken. 

To  counteract  this  proof;  there  is  nothing  but  the  statements 
of  the  pilot  of  the  Crescent  City,  who  is  proved  to  be  ignorant 
and  incompetent,  and  two  or  three  witnesses  on  board  that 
vessel,  who  were  not  shown  to  have  a  knowledge  of  the  river. 
The^pilot  directed  the  helm  to  the  starboard,  with  the  view  of 
passing  the  tow  on  the  western  side.  And  this  course  was  con- 
tinued until  the  collision  occurred,  by  striking  the  larboard  bow 
of  the  Ocean  Queen.  This  bow  was  a  little  in  advance  of  the  Star. 

Whilst  one  or  two  of  the  witnesses  speak  favorably  of  Foote, 
the  pilot,  the  greater  number  speak  of  him  as  ignorant  of  his 
duties,  and  not  fit  for  a  pilot.  And  in  addition  to  this,  it 
seems  he  was  not  acquainted  with  the  river.  This  is  shown 
to  some  extent,  as  he  seems  to  have  relied  more  on  the  opinion 
of  the  man  at  the  helm,  than  on  his  own  knowledge  and  judg- 
ment. 
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The  place  of  collision,  as  appears  from  a  survey  of  the  river, 
18  2,420  feet  wide;  and  if  the  tow  was  in  the -middle  of  the 
river,  there  were  twelve  hundred  and  ten  feet  between  the  tow 
and  the  eastern  shore,  which  afforded  room  for  three  vessels  to 
pass  abreast,  of  the  capacity  of  the  Crescent  City. 

The  statement  of  Foote  is  conclusive  against  his  theory.  He 
starboarded  his  helm,  to  pass  the  western  side  of  the  tow.  His 
approach  was  seen  by  those  on  board  the  Star  and  the  other 
vessels  connected  with  her,  some  time,  and  preparations  were 
made  to  avoid  the  collision.  This  shows  that  Foote  was  mis- 
taken as  to  the  position  of  the  tow,  and  this  mistake  was  fatal. 
Whether  it  resulted  from  his  ignorance  of  the  course  of  the 
river,  or  of  his  duties  as  a  pilot,  or  from  both,  is  immaterial. 
It  shows,  that  the  Crescent  City  was  in  fault,  as  the  colliding 
vessel. 

It  is  alleged  that  the  Ocean  Queen  had  no  lights,  and  that 
on  the  approach  of  the  Crescent  City  the  Star  did  not  stop  her 
engines  and  float,  as  the  statute  oi  Louisiana  requires  of  the 
descending  boat.  The  Ocean  Queen  was  passive,  following  in 
the  tow  of  the  Star;  her  lights  were  not  required  to  be  hung 
out  The  tow-boat  Star  was  responsible  for  her  safe  naviga- 
tion, so  far  as  skill  and  knowledge  of  the  river  were  concerned; 
but  it  was  not  responsible  for  the  wrongs  of  other  boats,  which 
could  not,  reasonably,  be  avoided. 

The  statute  of  Louisiana  referred  to,  we  think,  is  not  in  the 
case;  from  the  facts  proved,  its  requirements  could  have  had 
no  application. 

The  Ocean  Queen  was  bound  to  a  foreign  country;  the 
Crescent  City  was  carrying  on  an  intercourse  between  New 
Orleans  and  the  Atlantic  States.  The  agency  of  the  tow-boat 
did  not  change  the  character  of  the  commerce  in  which  the 
vessels  were  engaged.  The  Ocean  Queen  was  propelled  by 
steam,  and  whether  the  power  be  located  in  the  tug  or  in  the 
ship,  can  be  of  little  or  no  importance.  It  was  subject  to  the 
admiralty  jurisdiction,  and  to  the  rules  applied  to  vessels  hav- 
ing the  same  motive  power. 

The  Circuit  Court  decreed  against  the  Tow-boat  Company 
in  sotido,  the  sum  of  $19,465.79  damages,  with  interest  thereon 
at  the  rate  of  five  per  cent  per  annum  from  the  10th  of  Jan- 
uary, 1858,  till  paid,  and  costs  of  suit;  and  that  the  Tow-boat 
Company,  upon  the  payment  of  the  above  sum,  shall  have  and 
recover  from  the  Mail  Steamship  Company,  &o.,  $9,732.89, 
the  one-half  of  the  sum  decreed  as  above. 

In  this  decree  we  think  there  is  error.  The  tow-boat  was 
not  in  fault  Her  equipments  and  crew  were  such  as  the  law 
required,  and  the  usage  of  the  service.    In  nothing  did  the 
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tow-boat  fail,  which  in  the  least  conduced  to  the  disaster.  The 
Crescent  City  was  wholly  in  fault,  and  the  decree  for  the  dam- 
ages suffered  by  the  Ocean  Queen  should  have  been  against  the 
colliding  boat.  The  decree  of  the  Circuit  Court  is  therefore 
reversed,  and  the  cause  is  remanded  to  that  court,  with  direc- 
tions to  enter  a  decree  for  the  above  damage  against  the  Mail 
Steamship  Company,  their  sureties,  &c,  and  also  the  sum  of 
two  hundred  and  eight  dollars  and  ninety-seven  cents  for  the 
damage  done  to  the  tow-boat,  and  also  for  costs. 


Whfifig 
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William  Holcombb,  Plaintiff  in  Error,  v.  John  McKusick, 
Jonathan  E.  McKusick,  Christopher  Carle,  Horace  K. 
McKinstby,  Elias  McKean,  and  Joseph  C.  York. 

Wh€fee  there  was  a  demurrer  to  some  parts  of  a  replication,  and  a  motion  to  strike 
out  other  parts,  still  leaving  in  the  replication  some  essential  allegations,  a  judg- 
ment upon  the  demurrer  and  motion  to  strike  out  was  not  such  a  final  judgment 
as  can  be  reviewed  by  this  court 

This  case  was  brought  tip,  by  writ  of  error,  from  the  Supreme 
Court  of  the  Territory  of  Minnesota. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Bradley  for  the  plaintiff  in  error,  upon 
which  side  there  was  also  a  brief  filed  by  Mr.  Brisbin  and  Mr. 
Stevens,  and  by  Mr.  Cashing  and  Mr.  GuUt  for  the  defendants. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  Terri- 
tory of  Minnesota. 

The  suit  in  the  court  below  was  brought  to  recover  damages 
for  wrongfully  entering  the  plaintiff's  dwelling-house  at  Still- 
water, Minnesota  Territory,  and  doing  great  injury  to  the  same, 
removing  it  from  its  foundations,  damaging  and  destroying  the 
personal  property  therein,  Ac. 

The  defendants,  in  their  answer,  set  forth  an  act  of  the  Leg- 
islature of  the  Territory  of  Minnesota,  incorporating  the  city 
of  Stillwater,  and  conferring  upon  the  municipal  authorities 
the  usual  powers  for  the  well  government  of  the  inhabitants 
thereof;  the  organization  of  the  government  of  the  city  under 
its  charter,  and  the  election  of  its  officers,  and,  among  others, 
that  one  of  the  defendants,  J.  £.  McKusick,  was  elected  mar- 
shal. The  answer  set  forth,  also,  an  ordinance  passed  by  the 
city  council,  in  pursuance  of  authority  given  by  the  charter, 
which,  among  other  things,  provided  for  the  removal  of  ob- 
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stractioD8  in  the  public  streets  and  landing  places,  and  con- 
ferred authority  upon  the  marshal  to  remove  such  obstructions. 
The  answer  then  sets  forth  that  the  plaintiff's  dwelling  was 
erected  upon  Main  street  in  the  city,  and  obstructed  the  free 
use  of  the  same,  and  had  become  a  public  nuisance;  and  that 
the  marshal  removed  the  said  obstruction,  in  pursuance  of  the 
authority  conferred  upon  him  by  the  ordinance,  which  is  the 
act  complained  of  by  the  plaintiff;  and  that  the  other  defend- 
ants were  called  in  to  his  assistance  in  the  performance  of  this 
duty.  The  answer  then  denies  the  special  damage  set  up  in  the 
complaint. 

The  plaintiff,  in  reply  to  the  new  matter  set  forth  in  the 
answer,  denies,  according  to  the  formula  prescribed  by  the  Min- 
nesota code,  the  existence  of  the  charter  of  the  city  of  Still- 
water, set  forth  in  the  answer,  and  avers  that  no  act  of  incor- 
? oration  was  ever  published,  as  prescribed  by  the  laws  of  the 
'erritory.  The  plaintiff*  then  sets  out  at  large  a  charter  of  the 
city,  which  was  published  according  to  law ;  denies  the  elec- 
tion of  the  municipal  authorities  under  the  charter,  also  the 
existence  of  any  city  ordinance  passed  by  the  city  council ;  and 
the  election  of  the  defendant,  McKusick,  his  qualification  in 
the  office,  or  that  he  ever  entered  upon  his  duties.  The  plain- 
tiff also  denies  that  his  dwelling-house  was  erected  on  Main 
street,  or  that  it  obstructed  the  same. 

There  is  also  a  long  statement  respecting  the  title  to  the 
land  embraced  within  the  corporate  limits  of  Stillwater,  which 
it  is  not  material  to  set  forth.  The  plaintiff  further  denies 
that,  in  making  the  removal  of  the  dwelling-house,  the  defend- 
ants used  proper  care  and  caution  to  prevent  unnecessary  dam- 
age. 

The  defendants  have  demurred  to  all  that  portion  of  the  re- 
ply which  commences  with  denying  the  existence  of  the  act  of 
incorporation  of  the  city  of  Stillwater,  and  including  the  char- 
ter set  forth  in  the  answer.  They  demur  also  to  the  allegation 
in  the  answer,  stating  that  the  dwelling-house  was  erected  prior 
to  the  12th  day  of  September,  1848;  and,  also,  to  all  that  part 
of  the  answer  relating  to  the  title  to  the  land  embraced  within 
the  city  of  Stillwater. 

The  defendants  also  made  a  motion  to  strike  out  certain  pois 
tions  of  the  reply,  which  was  granted,  but  it  is  not  material  to 
notice  the  portions  particularly. 

The  District  Court  of  the  Territory  sustained  the  demurrer 
of  the  defendants  to  the  portions  of  the  plaintiff's  reply  above 
referred  to,  with  leave  to  the  plaintiff  to  amend.  No  amend* 
ment  having  been  made,  judgment  upon  the  demurrer  was 
made  absolute,  with  costs.    An  appeal  was  taken  to"  the  Su* 
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preme  Court  of  the  Territory,  where  the  judgment  below  was 
affirmed,  with  costs.  The  case  is  now  here  on  a  writ  of  error 
to  this  court. 

The  portions  of  the  reply  demurred  to,  and  also  those 
stricken  out  on  motion,  must  be  regarded  as  disposed  of,  and 
it  will  be  necessary  to  look  at  those  portions  left,  which  have 
neither  been  demurred  to  nor  stricken  out,  and  therefore  re- 
main unanswered.  One  portion  of  the  reply  in  this  predica- 
ment is  as  follows:  "And  the  plaintiff  denies  that  the  said 
dwelling-house  obstructed  Main  street,  in  the  city  of  Stillwa- 
ter, or  that  the  same  was  kept  or  maintained  as  a  public  nui- 
sance." 

Another  is,  a  denial  of  the  existence  of  the  ordinance  of  the 
city  council  of  Stillwater,  conferring  authority  upon  the  mar- 
shal to  remove  obstructions  in  the  public  streets;  also  a  denial 
that  the  defendant,  J.  E.  McKusick,  was  elected  marshal,  or 
had  qualified  as  such;  and,  further,  a  denial  by  the  plaintiff  of 
the  allegation  in  the  answer,  that  the  removal  of  the  dwelling- 
house  was  made,  doing  no  unnecessary  damage,  &c. 

All  these  matters,  in  reply  to  Allegations  in  the  answer,  con- 
stitute issues  of  fact  upon  the  record,  undisposed  of;  and  it  is 
quite  clear,  until  disposed  of  in  favor  of  the  defendants,  the 
plaintiff  would  be  entitled  to  recover.  Thev  put  in  issue  the 
authority  of  the  defendants  to  remove  the  dwelling-house,  which 
is  set  up  in  the  answer;  and  also  present  a  case,  in  which,  if 
the  general  authority  to  remove  obstructions  from  streets  ex- 
isted, it  would  not  protect  the  defendants,  as  the  dwelling- 
house  was  not  within  the  limits  of  the  street  as  claimed;  also, 
if  within  it,  unnecessary  force  was  used,  and  unnecessary  dam- 
age done  to  the  building  in  the  act  of  removal. 

On  the  trial  before  the  jury,  the  defendants  would  be  obliged 
to  meet  these  several  issues,  and  maintain  the  allegations  in 
their  answer,  before  they  would  be  entitled  to  a  verdict,  as  either 
of  them,  if  found  for  the  plaintiff,  would  have  displaced  the 
justification  set  up  in  the  answer. 

The  whole  of  the  cause,  therefore,  in  the  court  below,  was 
not  disposed  of,  and  no  final  judgment  rendered,  upon  which  a 
writ  of  error  from  this  court  would  lie.  It  is  the  settled  prac- 
tice of  this  court,  and  the  same  in  the  King's  Bench  in  Eng- 
land, that  the  writ  will  not  lie  until  the  whole  of  the  matters 
in  controversy  in  the  suit  below  are  disposed  of.  The  writ 
itself  is  conditional,  and  does  not  authorize  the  court  below  to 
send  up  the  case,  unless  all  the  matters  between  the  parties  to 
the  record  have  been  determined.  The  cause  is  not  to  be  sent 
up  in  fragments.    (11  How.,  82;  21  Wend.,  667.) 

The  statutes  of  Minnesota  have  provided  for  an  appeal  from 
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the  District  to  the  Supreme  Court,  on  an  interlocutory  order 
affecting  the  merits.  (Stat  Minn.,  p.  414,  sec.  7.)  It  was, 
therefore,  properly  taken  to  the  Supreme  Court  of  the  Terri- 
tory ;  but  that  practice  cannot  govern  this  court  in  revising  the 
judgments  of  tne  court  below  in  this  court. 

We  have  rarely  in  our  experience  examined  a  case,  which  in 
its  principles  is  common  and  readily  understood,  so  compli- 
cated and  confused  by  the  mode  of  pleading  which  has  been 
pursued,  and  which  it  is  understood  is  in  conformity  with  the 
system  adopted  in  this  Territory.  The  pleadings  raise  many 
immaterial  and  even  trivial  questions  of  fact  and  law,  which 
have  nothing  to  do  with  the  substantial  merits  of  the  case,  and 
seem,  in  practical  operation,  whatever  may  be  the  system  in 
theory,  to  turn  the  attention  of  courts  and  counsel  to  small 
matters  as  of  serious  import,  which  are  undeserving  a  moment's 
consideration,  overlooking  or  disregarding  the  most  material 
and  controlling  questions  involved. 

The  demurrers  are  put  in  to  detached  statements  in  the  an- 
swer, the  statements  thus  demurred  to  loosely  made,  and  often 
incongruous  in  themselves,  and  upon  which  no  principle  of 
law  can  be  raised  or  applied  to  govern  the  decision. 

The  system  is  anomalous,  and  involves  the  absurd  and  im- 

Eracticable  experiment  of  attempting  to  administer  common- 
iw  remedies  under  civil-law  modes  ot  pleading,  and  these  very 
much  perplexed  and  complicated  by  emendations  and  additions. 
The  case  must  be  dismissed  for  want  of  jurisdiction,  there 
being  no  final  judgment  in  the  court  below. 


Thomas  McCargo,  Plaintiff  in  Error,  i?.  John  L.  Chapman.   -*h  &» 
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An  order  of  the  Circuit  Court  to  quash  an  execution,  is  not  such  a  judgment  as    ios  iw 
can  be  reviewed  in  this  court  by  a  writ  of  error.  "  **  j  }* 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of  Missis- 
sippi. 

The  facts  of  the  case  are  set  forth  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Bradley  for  the  plaintiff  in  error,  and 
bv  Mr.  Badger  for  the  defendant,  upon  which  side  there  was 
also  a  brief  by  Mr.  Badger  and  Mr.  Carlisle. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 
This  case  is  brought  before  us  by  a  writ  of  error  to  the  Cir- 
cuit Court  for  the  southern  district  of  Mississippi.  ^        . . 
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On  the  14th  of  May,  1855,  the  defendant  moved  to  quash  an 
execution  issued  in  the  above  case,  on  two  grounds:  first,  be- 
cause the  same  issued  more  than  seven  years  after  a  prior  exe- 
cution; second,  because  the  same  issued  more  than  seven 
years  after  the  return  of  the  last  preceding  execution,  in  said 
cause. 

On  this  motion  the  defendant  read  to  the  court  the  record 
of  the  judgment  in  the  Circuit  Court,  which  was  entered  for 
the  sum  ot  twenty-one  hundred  and  nine  dollars,  and  costs; 
on  which  an  execution  was  issued  the  15th  of  June,  1843,  and 
was  returned,  uo  property  found;  and  afterwards,  an  alias  JL 
fa.  was  issued,  the  20th  of  April,  1855,  which  was  levied  on 
lots  3  and  6,  section  35,  township  14,  range  6  west,  as  the 
property  of  the  defendant,  which  was  not  sold  for  want  of 
time. 

It  appeared  that  no  other  execution  ever  issued  upon  the 
above  judgment,  and  the  court  sustained  the  motion  and 
quashed  the  execution,  to  which  an  exception  was  taken. 
This  writ  of  error  is  intended  to  bring  before  us  the  question, 
whether  the  motion  to  quash  the  execution  was  properly  sus- 
tained. A  preliminary  question,  however,  arises,  whether  a 
writ  of  error  can  be  maintained,  on  the  decision  of  the  above 
motion. 

The  judiciary  act  of  1789  authorizes  this  court  to  revise  final 
judgments  by  a  writ  of  error.  And  this  court  say,  in  Toland 
v.  Sprague,  12  Curtis,  734,  that  a  decision  of  the  court  upon  A 
rule  or  motion  is  not  of  that  character.  And  in  Boyle  ». 
Zacharie,  10  Curtis,  the  court  say:  "In  modern  times,  courts 
of  law  exercise  a  summary  jurisdiction,  upon  motion,  over  ex- 
ecutions, and  quash  them,  without  putting  a  party  to  his  writ 
of  audita  querela;  but  these  motions  are  addressed  to  die  sound 
discretion  of  the  court,  and  their  refusal  is  not  a  ground  for  a 
Writ  of  error."  In  Mountz  v.  Hodgson,  2  CuKis,  124,  it  is 
said :  "  A  refusal  of  the  court  below  to  quash  the  execution  on 
motion,  is,  by  some  of  the  judges,  supposed  nofrto  be  a  judgment 
to  which  a  writ  of  error  will  lie.  Others  are  of  opinion  that  a 
writ  of  error  will  lie  to  that  decision  of  the  court;  but  that  the 
writ  of  error  is  not  to  the  judgment  of  the  Circuit  Court,  but 
to  that  of  the  justices."  In  the  case  of  Early  v.  Rogers  et  ah, 
16  How.,  599,  it  is  said:  "Whether  a  court  will  quash  an  ex- 
ecution on  account  of  proceedings  against  the  debtor,  as  the 
garnishee  of  the  creditor,  is  a  question  appealing  to  the  dis- 
cretion of  the  court  below,  and  a  court  of  error  cannot  revise 
its  decision  thereon." 

In  Brooks  v.  Hunt,  17  John.,  484,  a  motion  was  made  to  the 
Supreme  Court  of  New  Yorkio  set  aside  *  fieri  facias y  on  the 
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ground  that  theparty  was  discharged  under  the  insolvent  laws 
of  the  State.  The  court  refused  the  motion;  and,  on  error 
brought,  the  court  of  errors  of  New  York  quashed  the 
writ  of  error.  Mr.  Chancellor  Kent,  on  behalf  of  the  court, 
assigned  as  one  of  the  grounds  of  quashing  the  writ  of  error, 
that  the  rule  or  order  denying  the  motion  was  not  a  judg- 
ment within  the  meaning  of  the  Constitution  or  laws  of  New 
York. 

And  yet  it  is  said  in  Co.  Lift.,  288,  b,  that  a  writ  of  error 
lieth  when  a  man  is  grieved  by  an  error  in  the  foundation, 
proceeding,  judgment,  or  execution  in  a  suit.  But  it  is 
added  in  the  same  authority,  "without  a  judgment,  or  an 
award  in  the  nature  of  a  judgment,  no  writ  of  error  doth 
lie/9  And  the  court  say,  in  the  case  of  Boyle  v.  Zacharie, 
"If,  therefore,  there  is  an  erroneous  award  of  execution, 
not  warranted  by  the  judgment,  or  erroneous  proceedings 
under  the  execution,  a  writ  of  error  will  lie  to  redress  the 
grievance." 

Whatever  discrepancies  tnay  be  found  in  decisions  on  this 
subject,  we  think  a  writ  of  error  will  not  lie  on  any  judgment, 
under  the  act  of  1789,  which  is  not  final,  in  whatever  form  it 
shall  be  given.  This  may  be  illustrated  by  the  case  before  us.  ' 
In  this  case,  the  Circuit  Court  quashed  the  execution;  and,  by 
a  writ  of  error,  tf  e  are  called  on  to  revise  that  decision.  What 
will  be  the  effect  of  an  affirmance  ?  May  not  the  Circuit  Court 
issue  another  execution  on  the  same  judgment?  In  short,  is 
the  action  of  the  Circuit  Court  final  as  to  anything  except  the 
particular  motion  before  it?  Mav  it  not  be  followed  by  an- 
other motion  of  the  same  import?  If  the  writ  of  error  may 
be  allowed  to  one  party,  it  cannot  be  denied  to  the  other.  Alia 
to  what  motions  shall  it  be  limited? 

It  has  uniformly  been  held  that  error  will  not  lie,  without  a 
statutory  provision,  on  a  motion  for  a  new  trial,  to  amend  the 
pleadings,  or  any  other  motion  which  depends  upon  the  dis- 
cretion of  the  court. 

If,  in  the  language  of  this  court  in  Boyle  r.  Zacharie,  an  ex- 
ecution should  be  issued  not  authorized  by  the  judgment,  the 
court,  on  motion,  would  set  it  aside  or  quash  it;  ana  should  it 
refuse  to  do  so,  a  mandamus  would  seem  to  be  the  proper  . 
remedy.  It  is  a  writ  which  may  be  issued  to  inferior  courts 
and  magistrates,  to  require  them  to  execute  that  justice  which 
the  party  is  entitled  toj  and  which,  by  law,  they  are  enjoined 
to  dog  and  where,  there  is  no  oth4r  remedy. 

This  writ  of  error  is  dismissed,  for  want  of  jurisdiction- 
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iSdSJ  John  R.  Irvine,  Appellant,  v.  "William  R.  Marshall  and 
ht^JS  Thomas  Barton. 
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146  sn  At  a  sale  of  public  lands  in  a  Territory,  an  agent  who  purchased  for  another  mast 
account,  as  trustee,  to  his  employer,  although  the  statutes  of  the  Territory  have 
abolished  all  resulting  trusts. 

The  United  States,  being  the  owner  of  the  public  lands  within  the  States  and  Ter- 
ritories, have  the  right  to  say  to  whom,  in  what  mode,  and  by  what  title,  they 
shall  be  conveyed. 

It  promotes  the  public  sales,  that  agents  should  be  allowed  to  attend  and  purchase, 
under  the  usual  responsibility  of  agents  or  trustees. 

The  control,  enjoyment,  and  disposal,  by  the  United  States,  of  their  own  property, 
is  independent  of  the  locality  of  such  property,  whether  it  be  situated  in  a  State 
or  Territory ;  nor  are  the  contracts  of  the  Government  with  respect  to  subjects 
within  its  constitutional  competency,  local,  or  confined  in  their  effects  and  ope- 
ration strictly  to  the  sites  of  the  subjects  to  which  they  relate. 

Although  a  certificate  may  be  the  subject  of  bargain  and  sale,  yet  the  United 
States  can  take  care  that  the  conveyance  shall  be  made  to  him  who  is  in  good 
faith  their  vendee. 

The  jurisdiction  of  the  courts  of  the  United  States  as  courts  of  equity  is  ample  to 
enforce  the  performance  6f  trusts  under  both  the<  Constitution  and  laws. 

The  United  States  can  declare  by  Congress  what  the  law  shall  be  with  respect  to 
the  publio  lands,  and  enforce  that  law  through  the  judiciary  department 

Although  the  officers  of  the  land  department  may  in  practice,  and  as  a  rule  of  con- 
venience, have  received  the  certificate  of  purchase  as  evidence  pf  title,  yet  neither 
that  practice  nor  the  certificate  itself  can  control  the  power  either  of  the  United 
States  or  of  this  court,  to  adjudge  or  to  confirm  the  title  to  the  land  to  the  true 
owner. 

This  was  an  appeal  from  the  Supreme  Court  of  the  Terri- 
tory of  Minnesota. 
The  facts  are  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Cooper  for  the  appellant,  and  by  Mr. 
Bradley  for  the  appellee,  upon  which  side  there  was  also  filed 
a  brief  by  Mr.  Brisbin  and  Mr.  Stevens. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  proceedings  in  this  cause,  though  in  form  somewhat 
anomalous  and  peculiar,  may  be  regarded  as  presenting  sub- 
stantially the  case  of  a  bill  for  the  specific  performance  of  a 
contract;  a  demurrer  to  the  relief  sought  by  that  bill,  a  decree 
(or  what  in  the  proceedings  is  called  a  judgment)  sustaining 
the  demurrer,  although  there  is  no  express  or  formal  direction 
or  order  for  a  dismission  of  the  bill;  and  a  general  affirmance, 
by  what  is  styled  the  judgment  of  the  Supreme  Court  of  the 
Territory,  of  the  decision  of  the  District  Court. 

The  appellant,  in  his  complaint  in  the  District  Court  of  the 
Territory,  alleges,  that  at  a  sale  of  public  lands  which  occurred 
on  the  11th  day  of  September,  in'  the  year  1854,  at  the  land 
office  at  Stillwater,  in  the  Territory  of  Minnesota,  in  pursu- 
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anee  of  the  proclamation  of  the  President  of  the  United  States, 
the  appellee,  Marshall,  as  the  agent,  and  with  the  funds  ana 
under  the  authority  of  the  complainant,  and  of  the  appellee, 
Barton,  purchased  for  them  the  southwest  quarter  of  section 
number  seven,  in  township  number  twenty-eight  north,  of 
range  twenty-three  west,  in  the  county  of  Ramsey,  containing.. 
one  hundred  and  sixty  acres,  at  the  price  of  one  dollar  and 
twenty-five  cents  per  acre,  making  an  aggregate  of  two  hun- 
dred dollars  for  the  entire  purchase;  the  certificate  for  which 
purchase  was,  with  the  assent  of  the  complainant  and  Barton, 
issued  in  the  name  of  their  said  agent,  Marshall.  That  not- 
withstanding the  equality  of  interest  in  the  land  in  the  com- 
plainant and  Barton,  and  the  fact  that  the  price  was  furnished 
by  them  in  equal  portions,  viz :  one  hundred  dollars  by  each 
of  these  parties,  the  appellee,  Barton,  has  claimed  the  entire 
tract  of  land;  and  the  agent,  Marshall,  in  consequence,  or  un- 
der the  pretext  of  this  pretension,  refuses  to  convey  to  the 
complainant  his  rightful  portion,  viz :  one  full  undivided  moiety 
of  these  lands. 

The  bill  next  charges,  that  Marshall  is  about  to  convey  the 
whole  of  the  land  to  Barton,  in  fraud  of  the  complainant's 
rights,  and  concludes  with  a  prayer  that  Marshall  may  be  en- 
joined from  executing  such  a  conveyance  to  Barton,  and  may 
be  compelled  to  convey  .to  the  complainant  his  full  undivided 
half  part  of  the  land,  in  conformity  with  the  terms  and  objects 
of  the  purchase;  it  contains  also  a  prayer  for  general  relief. 
To  this  complaint  there  was  no  answer;  but  the  record  of  the 
District  Court  discloses  the  following  entries: 

"  Territory  of  Minnesota,  county  ot  Ramsey.  District  Court 
second  district.  John  R.  Irvine  against  William  R.  Marshall 
and  Thomas  Barton.  Then  came  the  defendants,  by  their 
attorney,  and  demur  to  the  complaint  of  the  plaintiff  herein, 
and  specify  the  following  grounds  of  demurrer: 

"Krst.  The  complaint  does  not  state  on  its  face  facts  suffi- 
cient to  constitute  a  cause  of  action. 

"Second.  The  complaint  alleges  that  the  defendant,  Mar- 
shall, purchased  the  land  mentioned  therein,  in  trust  for  the 
plaintiff  and  the  defendant,  Barton.  No  trust  arises  or  can 
grow  out  of  the  facts  stated. 

"Third.  Admitting  that  a  trust  could  arise  upon  the  facts, 
the  complaint  does  not  show  the  plaintiff  entitled  to  the  re- 
lief sought,  inasmuch  as  it  does  not  specify  the  nature  of  the 
trust. 

"Fourth.  There  is  a  defect  of  the  parties  defendants;  it  does 
not  appear  that  the  defendant,  Barton,  has  any  ititerest  in  the 
event  of  the  action.    It  does  not  appear  that  the  defendant, 
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Barton,  has  any  interest  'in  the  event  of  the  suit,  adverse  to 
the  plaintiff: '  " 

Next  follows  the  decision,  judgment,  or  decree,  by  whichso- 
ever of  these  titles  it  mav  be  appropriately  designated,  in  these 
words:  "There  is  no  allegation  in  the  complaint  that  the  con- 
veyance was  taken  without  the  knowledge  or  consent  of  the 
complainant,  nor  that  the  purchase  was  made  in  violation  of 
some  trust.  The  complainant  does  not  therefore  bring  him- 
self within  the  provisions  of  sec.  9,  p.  202,  of  the  revised  stat- 
utes, and  the  demurrer  must  be  sustained.  See  also  sec.  5,  of 
the  same  chapter.  I  do  not  discover  any  defect  of  parties. 
The  plaintiff  has  twenty  days  to  amend,  so  as  to  bring  his 
complaint  .within  the  provisions  of  sec.  9  referred  to,  if  he  shall 
be  advised  that  the  facts  will  warrant  it." 

There  having  been  no  amendment  of  the  pleadings  in  the 
District  Court,  either  proposed  or  allowed,  the  decision  of  that 
court  must  be  regarded  as  final  between  the  parties  upon  the 
case,  as  disclosed  on  the  face  of  the  record;  and  that  decision 
having  been  taken  by  appeal  to  the  Supreme  Court  of  the  Ter- 
ritory, the  following  transcript  is  certified  as  containing  the 
proceedings  of  the  latter  tribunal  in  this  cause: 

"July  15,  1856.  John  R.  Irvine,  appellant,  v.  Marshall  and 
Barton,  respondents.  This  cause  having  been  argued  and  sub- 
mitted, after  due  consideration  of  the  matters  at  issue  herein, 
it  appears  to  the  court  that  in  the  order  and  judgment  thereon 
in  the  court  below,  there  is  no  error.  It  is  therefore  ordered 
that  said  judgment  be  in  all  things  affirmed,  with  costs  to 
respondents.'  ' 

The  omission  in  this  latter  decision  of  any  statement  of  the 
particular  grounds  on  which  it  has  been  placed,  and  the  gen- 
eral reference  made  by  it  to  the  opinion  of  the  District  Court, 
not  showing  the  principles  and  the  authority  on  which  the 
judgment  of  affirmance  has  been  rested,  lead  necessarily  to  an 
examination  of  the  opinion  of  the  District  Court  as  the  true 
test  of  conclusions,  adopting  that  opinion  and  relying  upon  it 
for  their  support  In  such  an  examination,  it  would  be  un- 
necessary, ana  even  irregular,  to  consider  anv  points  not  ruled 
by  the  inferior  court;  as  whatever  has  not  been  adjudged  or 
passed  upon  by  an  inferior  tribunal,  cannot  be  embraced  in  a 
general  judgment,  either  of  affirmance  or  reversal,  upon  an 
appeal  from  its  opinion. 

The  points  intended  to  be  ruled  by  the  District  Court,  and  . 
affirmed  by  the  Supreme  Court  of  Minnesota,  if  sought  for 
solely  upon  the  face  of  the  judgments  of  those  courts,  or  even 
with  the  aid  of  the  references  to  the  Territorial  statute  fur- 
nished by  the  former  judgment,  it  might  be  difficult  to  duh 
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cover.  Connecting  those  references,  however,  with  the  seventh 
and  eighth  sections  of  the  statutes  of  Minnesota,  (Rev.  Stat., 
pp.  202,  203,)  we  may  perceive  in  the  decisions  of  these  Terri- 
torial courts  the  design  to  assert  and  establish  the  following 
positions,  viz:  That  in  every  instance  of  a  grant  or  purchase, 
or  of  an  agreement  for  the  purchase  of  lands  for  a  valuable  con- 
sideration, in  which  the  price  or  consideration  shall  be  paid  by 
one  person,  and  the  conveyance  or  the  contract  for  title  shall 
be  to  another,  no  use  or  trust  shall  result  in  favor  of  the  person 
by  whom  such  payment  shall  be  made,  but  the  title  and  pos- 
session shall  vest  exclusively  in  the  person  named  as  the  alienee 
in  such  conveyance  or  agreement  The  position  asserted  by 
the  court  of  Minnesota,  in  interpreting  their  statute,  must  be 
understood  as  broadly  as  it  has  just  been  stated,  or  it  has  no 
application  to  the  case  before  us.  It  is  a  denunciation  of  every- 
thing like  an  equitable  title  or  lien,  or  a  resulting  trust,  with 
the  exceptions  contained  in  the  eighth  and  ninth  sections  of 
the  statute,  of  the  interests  of  creditors  of  the  equitable  claim- 
ant, of  instances  in  which  the  alienee  or  agent  shall,  without 
the  knowledge  and  consent  of  him  who  paid  the  consideration, 
have  taken  the  conveyance  in  his  own  name;  or  shall,  in  vio- 
lation of  some  trust,  have  purchased  the  lands  with  moneys 
belonging  to  another  person. 

The  authority* and  effect  of  the  Territorial  laws  of  Minne- 
sota upon  subjects  within  the  legitimate  bounds  or  cognizance 
of  that  Territorial  Government,  no  person,  it  is  presumed,  will 
be  disposed  to  question;  but  it  seems  equally  clear  that  to 
respect  the  rights  and  interests  which  come  not  within  the 
scope  of  that  authority,  but  which  are  created  by  the  Consti- 
tution and  laws  of  the  United  States,  imposes  a  duty  as  sacred 
as  any  which  enjoins  upon  a  State  or  Territory  the  obligation 
to  protect  and  maintain  whatever  of  power  may  justly  belong 
to  it  And  it  cannot  without  extravagance  be  supposed,  that 
to  secure  these  proper  and  necessary  ends,  the  Territory  should 
assume  the  power  to  control  the  acquisition  or  transmission  of 
property  never  belonging  to,  and  not  acquired  from,  herself; 
to  which,  therefore,  she  could  annex  no  conditions,  much  less 
conditions  which  might  impair  the  interests  of  the  citizens  of 
every  State,  and  of  every  State  collectively  in  the  Confederacy, 
and  even  of  the  United  States,  and  render  utterly  worthless, 
and  incapable  of  being  disposed  of,  subjects  in  which  the  Ter- 
ritory has  no  legal  right  or  property  whatsoever.  It  cannot  be 
denied  that  all  the  tends  in  the  Territories,  not  appropriated  by 
competent  authority  before  they  .were  acquired,  are  in  the 
first  instance  the  exclusive  property  of  the  United  States,  to  be 
disposed  of  to  such  persons,  at  such  times,  and  in  such  modes, 
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and  by  each  titles,  as  the  Government  may  deem  most  advan- 
tageous to  the  public  fisc,  or  in  other  respects  most  politic. 
This  right  has  been  uniformly  reserved  by  solemn  compacts 
upon  the  admission  of  new  States,  and  has  heretofore  oeen 
recognised  and  scrupulously  respected  by  sovereign  States 
within  which  large  portions  of  the  public  lands  have  Been  com- 
prised, and  within  which  much  of  those  lands  is  still  remain- 
ing. Can  this  right  co-exist  with  a  power  in  a  Territory  (itself 
the  property  of  the  United  States)  to  interpose  and  to  dictate 
to  the  United  States  to  whom,  and  in  what  mode,  and  by  what 
title,  the  public  lands  shall  be  conveyed  ?  If  a  person  desirous 
Of  purchasing  shall  depute  an  agent  to  attend  a  sale  of  public 
lands,  and  if  at  such  sale  payment  be  made  by  the  agent  with 
the  funds  of  his  principal,  and  both  agent  and  principal  shall 
present  themselves  at  the  General  Land  Office,  and  mutually 
request  a  patent  to  be  issued  to  the  true  owner,  can  it  possibly 
be  thought  within  the  competency  of  a  Territorial  Legislature, 
either  upon  the.  suggestion,  or  upon  proof  of  the  fact,  that  a 
certificate  of  purchase  was  given  to  the  agent  in  his  own  name, 
to  interpose,  and  say  to  the  Federal  Government,  you  shall  not 
make  a  title  to  this  person  whom  you  know,  upon  the  acfoiowledoment 
of  all  concerned,  is  the  true  and  bona  fide  purchaser  of  the  land,  and 
if  you  do  we  will  vacate  that  title?  is  it  not  for  the  increase  of 
the  revenue  that  the*  sales  of  the  public  lands  should  be  as  ex- 
tensive as  possible,  and  is  it  not  obviously  promotive  of  this 
end,  that  persons  who  can  attend  and  bid  at  those  sales  by  agent 
or  attorney  only,  as  well  as  those  who  can  attend  them  in  per- 
son, should  have  the  power  to  purchase;  and  would  not  an 
inhibition  of  this  privilege  operate  to  restrict  the  sal6s  of  the 
public  lands,  and  thereby  injure  the  revenue  of  the  Govern- 
ment ?  And  cui  bono,  should  this  mischief  be  permitted  ?  Sim- 
ply to  favor  a  visionary  innovation  for  the  destruction  of  result- 
ing  trusts  and  equitable  titles,  a  class  of  titles  resting  upon  the 
essential  elements  of  all  honest  titles,  truth  and  justice,  and  co- 
eval with  the  very  rudiments  of  equity  law.  And  this  inno- 
vation, too,  to  be  extended  not  merely  to  cases  which  from 
contestation  or  from  defective  proof  might  be  uncertain  or  haz- 
ardous, but  to  instances  which  shall  forbid  to  persons  willing 
and  proffering  the  fulfilment  of  their  dutv,  the  power  to  do  so. 
The  power  ot  being  honest,  a  power  surely  not  so  often  exerted 
as  to  merit  being  repulsed  as  obtrusive  and  ungracious. 

1st  It  has  been  argued  that  the  subject  of  tins  controversy 
is  situated  within  the  limits  of  the  Territory. 

2d.  That  it  is  property,  and  may  pass  as  such  by  device  or  in- 
heritance. 
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8d.  That  in  some  of  the  States  and  Territories,  actions  at  law 
may  be  maintained  on  these  certificates. 

4th.  It  is  asked  under  what  head  of  jurisdiction,  in  the  ab- 
sence of  express  and  particular  statutory  provision,  the  courts 
of  the  United  States  can  recognise  or  enforce  a  resulting  trust 
like  that  in  the  present  case.  The  fallacy  of  the  conclusion 
attempted  from  the  first  of  the  positions  just  stated,  consists  in 
the  supposition,  that  the  control  of  the  United  States  over  prop- 
erty admitted  to  be  their  own,  is  dependent  upon  locality,  as 
to  the  point  within  the  limits  of  a  State  or  Territory  within 
which  that  property  may  be  situated.    But  as  the  control,  en- 

{'oyment,  or  disposal  of  that  property,  must  be  exclusively  in  the 
Jnited  States,  anywhere  and  everywhere  within  their  own 
limits,  and  within  the  powers  delegated  by  the  Constitution,  no 
State,  and  much  less  can  a  Territory,  (yet  remaining  under  the 
authority  of  the  Federal  Government,)  interfere  with  the  reg- 
ular, the  just,  and  necessary  powers  of  the  latter.  Another 
error,  inherent  in  the  same  position,  is  seen  in  the  supposition 
that  the  contracts  of  the  Government  with  respect  to  subjects 
within  its  constitutional  competency  are  also  local,  confined  in 
their  effect  and  operation  strictly  to  the  situs  of  the  subjects  to 
which  they  relate.  The  true  principle  applicable  to  the  objec- 
tion just  noted,  and  by  which  that  objection  is  at  once  obvi- 
ated, we  hold  to  be  this :  That  within  the  provisions  prescribed 
by  the  Constitution,  and  by  the  laws  enacted  in  accordance 
with  the  Constitution,  the  acts  and  powers  of  the  Government 
are  to  be  interpreted  and  applied  so  as  to  create  and  maintain 
a  system,  general,  equal,  ana  beneficial  as  a  whole.  By  this 
rule,  the  acts  and  the  contracts  of  the  Government  must  be 
understood  as  referring  to  and  sustaining  the  rights  and  inter- 
ests of  all  the  members  of  this  Confederacy,  and  as  neither 
emanating  from,  nor  intended  for  the  promotion  of,  any  policy 
peculiarly  local,  nor  in  any  respect  dependent  upon  such  policy. 
The  system  adopted  for  the  disposition  of  the  public  lands 
embraces  tjie  interests  of  all  the  States,  and  proposes  the  equal 
participation  therein  of  all  the  people  of  all  the  States.^   This 

Rstem  is  therefore  peculiarly  and  exclusively  the  exercise  of  a 
xleralpower.  The  theatre  of  its  accomplishment  is  the  seat 
of  the  Federal  Government.  The  mode  of  that  accomplish- 
ment, the  evidences  or  muniments  of  right  it  bestows,  are  all 
the  work  of  Federal  functionaries  alone.  Are  these  things 
in  any  degree  compatible  with  the  claim  to  prescribe  to  the 
United  States  the  modes  or  the  extent  in  which  they  may  dis- 
pose of  their  own  property,  or  with  a  denunciation  of  a  for- 
feiture, as  the  consequence  of  a  departure  from  such  a  preten- 
sion? 
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With  regard  to  the  positions,  that  the  right  acquired  by  a 
purchase  of  a  certificate/  bona  fide  made,  is  propertv  in  the 
vendee,  even  before  the  emanation  of  the  patent,  and  that  some 
of  the  States  have  permitted  Baits  at  law  to  be  instituted  on 
certificates  of  purchase,  (as  several  have  permitted  such  suits 
on  other  equitable  titles,)  it  is  hot  perceived  that  the  concession 
of  either  or  both  of  these  positions  can  in  any  degree  impair 
the  right  of  the  United  States  to  contract  upon  their  own  terms 
for  the  sale  of  their  own  property,  or  diminish  their  obligation 
in  the  fulfilment  of  their  contract  in  good  faith,  to  convey  to 
their  vendee  the  subject  for  which  he  has  paid  them.  There 
certainly  can  exist  nowfcero  a  power  to  compel  them  to  convey 
to  any  person,  and  much  less  to  require  of  them  the  perpe- 
tration of  a  fraud  in  behalf  of  one  in  whom  no  shadow  or  a 
valid  title  is  shown;  and  who,  by  the  pleadings  in  this  cause 
it  is  admitted,  has  acted  dishonestly;  whose  admitted  dishorn 
esty  indeed  is  the  alleged  and  the  sole  foundation  of  the  claim 
of  the  defendants. 

When  the  engagements  or  undertaking  of  the  United  States, 
with  respect  to  property  exclusively  and  confessedly  their  own, 
from  a  period  anterior  to  the  existence  of  the  Territorial  Gov- 
ernment, shall  have  been  consummated;  when  the  subject, 
and  all  control  over  it,  shall  have  passed  from  the  United 
States,  and  have  become  vested  in  a  citizen  or  resident  of  the 
Territory,  then- indeed  the  Territorial  regulations  may  operate 
upon  it;  but  whilst  these  remain  in  the  United  States,  or  are 
affected  by  their  rights,  or  powers,  or  duties,  those  rights,  du- 
ties, or  powers,  ban  in  no  wise  be  influenced  by  an  inferior  and 
subordinate  authority. 

With  regard  to  the  fourth  objection,  of  a  want  of  jurisdiction 
in  the  courts  of  the  United  States,  in  the  absence  of  express 
statutory' provisions,  to  recognise  and  enforce  a  resulting  trust 
like  that  presented  by  the  present  case,  it  is*  a  sufficient  re- 
sponse to  say,  that  the  jurisdiction  of  the  courts  of  the  United 
States  is  properly  commensurate  with  every  right  and  duty 
created,  declared,  or  necessarily  implied,  by  and  under  the 
Constitution  and  laws  of  the  United  States.  Those  courts  are 
created  courts  of  common  law  and  equity;  'and  under  whichso- 
ever of  these  classes  of  jurisprudence  such  rights  or  duties  may 
fall,  or  be  appropriately  ranged,  they  are  to  be  taken  cognizance 
of  and  abdicated  according  to  the  settled  and  known  princi- 
ples of  that  division  to  which  they  belong. 

By  the  language  of  the  Constitution  it  is  expressly  declared. 

(art  8d,  sec.  1,  clause  1,)  that  the  judicial  power  of  the  United 

States  shall  extend  to  all  cases  in  law  and  equity  arising  under 

-the  Constitution,  the  laws  of  the  United  States,  apd  treaties 
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made  under  their  authority.  By  the  statute  which  organized 
the  judiciary  of  the  United  States,  it  is  provided,  that  the  Cir- 
cuit Courts  shall  have  jurisdiction  of  suits  of  a  civil  nature  "at 
common  law  or  in  equity,"  (Vide  1  Stat,  at  L.,  t>.  78,  section 
11.)  In  the  interpretation  of  these  clauses  of  the  Constitu- 
tion and  the  statute,  this  court  has  repeatedly  ruled,  that  by 
cases  at  common  law  are  to  be  understood  suits  in  which 
legal  rights  are  to  be  ascertained  and  determined,  in  contra- 
distinction *o  those  where  equitable  rights  alone  are  recog- 
nised, and  equitable  remedies  are  administered.  (Vide  Par- 
sons v.  Bedford,  8  Pet,  447,  and  Robinson  t?.  Campbell,  8 
Wheaton,  212.)  That  by  cases  in  equity  are  to  be  under- 
stood suits  in  which  relief  is  sought  according  to  the  prin- 
ciples and  practice  of  the  equity  jurisdiction,  as  established  in 
English  jurisprudence.  (Vide  the  case  of  Robinson  v.  Camp- 
bell, just  cited,  and  the  United  States  v.  Howland,  4  Wheaton, 
108.)  Here,  then,  is  an  exposition  both  of  the  Constitution 
and  laws  of  the  United  States,  with  reference  both  to  the  juris- 
diction and  powers  of  their  courts,  and  to  the  instances  in  which 
it  is  their  duty  to  exercise  those  powers;  and  the  inquiry  forces 
itself  upon  us,  who  shall  or  can  have  the  authority  to  deprive 
them  of  those  powers  and  that  jurisdiction  ?  or  can  those  courts, 
consistently  with  their  duty,  refuse  to  exert  those  powers  and 
that  jurisdiction  for  the  protection  of  rights  arising  under  the 
Constitution  and  laws,  in  the  acceptation  in  which  both  have 
been  interpreted  and  sanctioned? 

With  respect  to  resulting  trusts,  and  the  jurisdiction  and 
duty  of  the  courts  of  the  united  States  to  enforce  them,  the . 
opinion  of  this  court  has  been  emphatically  declared;  and  so 
declared  in  a  case  of  peculiar  force  and  appositeness,  because 
it  related  to  the  acts  of  an  agent  in  the  entry  and  survey  of 
lands,  and  is  in  its  principal  features  essentially  the  same  with 
the  cause  now  under  consideration.  We  allude  to  the  case  of 
Massie  v.  Watts,  reported  in  the  6th  vol.  of  Cranch,  p.  148. 
This  was  a  suit  in  equity  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Kentucky,  to  compel  the  conveyance 
of  land  from  an  agent  to  his  principal,  upon  the  ground  that 
the  agent  had  withdrawn  an  entry  on  lands  made  in  the  name 
of  his  principal,  had  .caused  an  entry  and  survey  to  be  made  in 
his  own  name,  and  had  thereby  obtained  a  legal  title  to  this 
land.  In  decreeing  the  relief  sought  by  the  complainant,  this 
court,  expounding  the  law  by  the  Chief  Justice,  (pp.  169, 170,) 
said :  "If  Massie  (i.  e,,  the  agent)  really  believed  that  the  entry 
of  O'Neal,  (his  principal,)  as  made,  could  not  be  surveyed,  it 
•  was  his  duty  to  amend  it,  or  to  place  it  elsewhere.  But  if  in 
this  he  was  mistaken,  it  would  be  dangerous  in  the  extreme—-   _i 
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it  would  be  a  coyer  for  fraud  which  could  seldom  be  removed, 
if  a  locator  alleging  difficulties  respecting  a  location  might 
withdraw  it,  ana  take  the  land  for  himself.  But  Massie,  the 
agent  of  O'Neal,  has  entered  the  land  for  himself,  and  obtained 
a  patent  in  his  own  name.  According  to  the  clearest  and  best- 
established  principles  of  equity,  the  agent  who  so  acts  becomes  a 
trustee  for  his  principal.  He  cannot  hold  the  land  under  an 
entry  for  himself,  otherwise  than  as  a  trustee  for  his  principal." 
This  exposition  of  the  equity  powers  of  the  courts  of  die  United 
States  as  applicable  to  resulting  trusts — a  power  inseparable 
from  the  cognizance  over  frauds,  one  great  province  of  equity 
jurisprudence— is  Conclusive. 

With  respect  to  the  power  of  the  Federal  Government  to 
assert,  through  the  instrumentality  of  its  appropriate  organs, 
the  administration  of  its  constitutional  rights  and  duties,  and 
with  regard  to  such  an  assertion  as  exemplified  in  the  manage- 
ment and  disposition  of  the  public  lands,  and  the  titles  thereto, 
the  interpretation  of  this  court  has  been  settled  too  conclusive- 
ly to  admit  pf  controversy. 

In  the  case  of  Wilcox  0.  Jackson,  reported  in  the  18th  of 
Pet,  p.  498,  which  presents  an  instance  of  an  attempt  to  con- 
trol, by  the  authority  of  the  laws  of  the  State  of  Illinois,  the 
effect  and  operation  of  a  right  or  title  derivable  from  the  United 
States  to  a. portion  of  the  public  lands,  this  court  thus  emphat- 
ically declare  the  law:  "It  has  been  said  that  the  State  of  Illi- 
nois has  a  right  to  declare,  by  law,  that  a  title  derived  from 
the  United  States,  which  by  their  laws  is  only  inchoate  and 
imperfect,  shall  be  deemed  as  perfect  a  title  as  if  a  patent  bad 
issued  from  the  United  States;  and  the  construction  of  her 
own  courts  seems  to  give  that  effect  to  her  statute.  That  State 
has  an  undoubted  right  to  legislate  as  she  may  please  in  regard 
to  the  remedies  to  be  prosecuted  in  her  courts,  and  to  regulate 
the  disposition  of  the  property  of -her  citizens,  by  descent,  de- 
vise, or  alienation.  But  the  property  in  question  was  a  part 
of  the  public  domain  of  the  United  States.  Congress  is  in- 
vested by  the  Constitution  with  the  power  of  disposing  of  and 
making  needful  rules  and  regulations  respecting  it.  Congress 
has  declared,  as  we  have  said,  by  its  legislation,  that  in  such  a 
case  as  this,  a  patent  is  necessary  to  complete  the  title.  But 
in  this  case  no  patent  has  issued ;  and  therefore,  by  the  laws 
of  the  United  States,  the  legal  title  has  not  passed,  but  remain* 
in  the  United  States.  Now,  if  it  were  competent  for  a  State 
Legislature  to  say,  that  notwithstanding  this,  the  title  shall  be 
deemed  to  have  passed,  the  effect  would  be,  not  that  Congress 
had  the  power  of  disjxwing  of  the  public  lands,  and  prescribing 
the  rules  and  regulations  concerning  that  disposition,  but  that 
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Illinois  possessed  it.  That  would  be  to  make  the  laws  of  Illi- 
nois paramount  to  those  of  Congress  in  relation  to  a  subject 
confided  by  the  Constitution  to  Congress  only;  and  the  prac- 
tical result  in  this  very  case  would  be,  by  force  of  State  legis- 
lation, to  take  from  the  United  States  their  own  lands,  against 
their  own  will  and  against  their  own  laws*  We  hold  the  true 
principle  to  be  this:  that  whenever  the  question  in  any  court, 
State  or  Federal,  is  whether  a  title  to  land  which  was  once  the 
property  of  the  United  States  has  passed,  that  question  must 
be  resolved  by  the  laws  of  the  United  States;  but  that  when* 
ever,  according  to  those  laws,  the  title  shall  have  passed,  then 
the  property,  Eke  all  other  property  in  the  State,  is  subject  to 
State  legislation,  so  far  as  that  legislation  is  consistent  with 
the  admission,  that  the  title  passed  arid  vested  according  to  the 
laws  of  the  United  States." 

It  has  been  argued,  that  it  is  the  practice  of  the  officers  of 
the  land  office  to  receive  the  certificate  of  purchase,  as  present- 
ing upon  its  face  the  only  evidence  of  title,  and  that  those  offi- 
cers will  recognise  no  other  evidence  of  title  but  this  certificate. 
Of  the  practice  or  the  opinion  of  the  officers  of  the  land  de- 
partment, no  evidence  is  exhibited  upon  this  record.  But 
supposing  these  to  be  in  accordance  with  the  above  suggestion, 
they  could  by  no  means  control  the  action  or  the  opinion  of 
this  court  in  expounding  the  law  with  reference  to  the  rights  of 
parties  litigant  before  them;  and  this  they  must  do,  in  accord- 
ance with  their  own  convictions,  uninfluenced  by  the  opinions 
of  any  and  every  other  department  of  the  Government.  The 
reception  of  the  certificate  of  purchase  as  evidence  of  title  may 
be  regular  and  convenient  as  a  rule  of  business,  but  it  has  not 
been  anywhere  established  as  conclusive  evidence,  much  less 
has  it  been  adjudged  to  forbid  or  exclude  proofs  of  the  real 
and  just  rights  of  claimants.  It  is  mere  justice  to  the  officers 
of  the  land  department,  to  presume  that  thev  would  respect 
the  interpretation  of  the  Constitution  and  laws  promulged 
by  those  who  are  appointed  to  be  their  expositors;  but  upon  a 
supposition,  or  even  upon  a  conviction  of  the  converse  of  this, 
the  path  of  duty  here  is  plain  and  direct,  and  must  be  followed 
without  hesitancy  or  deviation.  The  judgment  of  the  Supreme 
Court  of  Minnesota  is  reversed  with  costs,  and  this  cause  is 
remanded  to  that  court,  with  instructions  that  it  be  remitted  to 
the  District  Court,  with  permission  to  the  defendant  to  answer 
over  to  the  complaint  of  the  plaintiff;  and  in  the  event  of  a 
refusal  or  failure  of  the  defendant  so  to  do,  with  direction  to 
the  District  Court  to  render  a  judgment  in  favor  of  the  plain- 
tiff; in  conformity  with  the  law,  as  ruled  by  this  court  in  this 
cause. 
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Mr.  Justice  CATRON,  Mr.  Justice  GETER,  and  Mr.  Jus- 
tice  CAMPBELL,  dissented,  and  concurred  with  Mr.  Justice 
NELSON  in  the  following. dissenting  opinion: 

Mr.  Justice  NELSON: 

In  this  case,  Marshall  bought  at  the  request  of  Irvine  and 
Barton  a  quarter  section  of  land,  at  a  land  sale  in  Minnesota 
Territory,  for  which  two  hundred  dollars  was  paid,  and  a  patent 
certificate  given  to  him  in  his  name.  One  hundred  dollars  of 
the  money  was  furnished  by  Irvine,  and  one  hundred  by  Bar- 
ton, and  the  land  according  to  the  arrangement  was  to  be  held 
in  trust  by  Marshall,  for  their  benefit.  Barton,  for  some  reason 
not  explained,  afterwards  claimed  the  whole  instead  of  an  undi- 
vided half  of  the  section,  and  demanded  a  conveyance  of  the  same 
from  Marshall,  the  trustee.  Irvine  afterwards  applied  to  tha 
trustee  for  a  conveyance  of  his  undivided  half,  which  was  re- 
fused, in  consequence  of  the  previous  claim  of  Barton  to  the 
v  whole  section.  This  suit  is. brought  by  Irvine,  against  Mar- 
shall, the  trustee,  to  compel  him  to  make  the  above  convey- 
ance. 

The  court  below,  on  a  demurrer  to  the  complaint  which 
contained  the  facts  substantially  as  above  stated,  gave  judg- 
ment for  the  defendant,  refusing  to  compel  the  execution  of 
the  conveyance. 

The  question  presented  would  be  a  very  plain  one  at  com- 
mon or  equity  law  upon  the  doctrine  of  trusts  as  administered 
by  courts  unaffected  with  any  local  legislation.  The  facts 
would  present  the  case  of  a  resulting  trust  for  the  benefit  of 
the  persons  who  had  furnished  the  purchase-money,  and  the 
trustee  compelled  to  convey  accordingly  the  interest  belonging 
to-  the  respective  parties. 

But  the  Legislature  of  Minnesota  have  passed  a  law  mod- 
ifying the  doctrine  of  uses  and-trusts,  and  especially  in  respect 
to  resulting  trusts  of  the  character  in  question.  It  has  pro- 
vided, that  when  a  grant  is  made  for  a  valuable  considera- 
tion to  one  person,  and  the  consideration  paid  by  another, 
no  trust  shall  result  in  favor  of  the  person  paying  the  con- 
sideration, but  the  title  shall  vest  in  the- person  named  as 
grantee,  subject  only  to  two  exceptions:  1.  In  fav<ft  of  the 
creditors  of  the  person  paying  the  consideration  money ;  and 
2.  When  the  person  taking  the  conveyance  in  his  own  name 
shall  have  taken  it  without  the  knowledge  or  consent  of  the 
party  paying  the  consideration,  or  when  the  trustee  shall  have 
purchased,  in  violation  of  his  trust,  with  moneys  belonging  to 
another  nerson.   (R.  8.  of  Minnesota,  pp.  202,  203,  sees.  7, 8, 9.) 

It  is  admitted  that  the  present  case  does  not  fell  within  either 
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of  the  exceptions,  and  on  this  ground  the  relief  in  the  court 
below  was  denied. 

This  provision  in  the  laws  of  Minnesota  will  be  found 
adopted  in  several  of  the  States.  This  precise  modification  of 
a  resulting  trust  was  incorporated  into  the  laws  of  the  State 
of  New  York  as  early  as  1880,  and  from  which,  as  is  said,  it 
was  taken  and  engrafted  in  the  statutes  of  thift  Territory. 

The  object  of  the  change  is  to  prevent  secret  and  fraudulent 
conveyances  of  property,  with  the  view  of  defrauding  creditors. 
A  common  and  successful  contrivance  for  this  purpose,  is  by 
placing  the  title  of  the  property  in  the  name  of  a  third  per* 
son,  while  the  whole  of  the  beneficial  interest  is  in  another, 
thereby  concealing  it  from  the  creditor,  and  embarrassing  his 
remedy  against  the  property  of  the  debtor. 

The  provision  is  designee!  to  deter  parties  from  engaging  in 
this  contrivance,  by  subjecting  the  property,  thus  concealed  in 
the  name  of  another,  to  the  peril  of  being  claimed  and  held  by 
him  as  his  own.  The  question  is  one  of  State  policy,  in  regu- 
lating the  terms  and  conditions  of  holding  and  disposing  of  the 
property  within  the  State,  so  as  to  encourage  open  and  frank 
dealing  with  the  same,  and  to  prevent  concealed  and  covenous 
trusts  as  a  cover  for  defrauding  creditors.  It  may  be  wise  or 
unwise;  that  we  suppose  is  a  question  with  which  courts  have 
nothing  to  do,  as  the  power  of  &  State  to  regulate  the  subject 
is  unquestionable,  and  in  this  respect  the  power  in  the  Terri- 
tory is  the  same. 

It  is  insisted,  however,  that  the  nature  or  character  of  the 
property  in  question,  impressed  upon  it  by  the  law  of  Congress 
providing  for  and  regulating  the  sales  of  the  public  lands,  takes 
it  out  of  the  system  of  municipal  law  which,  it  must  be  admit- 
ted, governs  and  controls  parties  in  dealing  with  property  in 
general  in  the  States  and  Territories.  If  this  be  so,  it  consti- 
tutes certainly  a  very  important  exception ;  for  it  is,  perhaps, 
not  hazarding  too  much  in  saying  that  in  the  new  States,  and 
in  the  Territories  for  many  years  after  their  organization,  the 
largest  portion  of  the  real  property  owned  and  cultivated  by 
the  inhabitants  is  held  and  enjoyed  under  a  title  similar  to 
that  in  question,  namely,  a  patent  certificate.  And  we  may, 
I  think,  in  respect  to  property  in  this  predicament,  ask,  under 
what  system  of  laws  is  it  to  be  held  and  regulated,  if  the  mu- 
nicipal laws  of  the  State  are  to  be  set  aside?  It  is  true,  the 
laws  of  Congress  provide  for  and  regulate  the  sale  of  the  public 
lands,  and,  in  doing  so,  provide  for  this  inchoate  title  to  be 
given  to  the  purchaser,  on  pacing  the  purchase-money.  And, 
if  any  one  undertakes  to  question  this  title,  the  law  of  Congress 
is  called  in  as  the  highest  evidence  of  it.    Thus  far  the  law  of 
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Congress  operates,  of  whatever  nature  or  character  that  may 
be.  Bat  beyond  this,  Whether  A  or  B  owns  this  inchoate 
title,  whether  A  has  made  a  good  sale  and  transfer  of  it  to 
another,  or  such  a  one  as  the  municipal  law  will  give  effect  to, 
are  questions  which  do  not  concern  the  law  of  Congress  or  the 
Federal  authorities.  They  are  questions  arising  purely  under 
the  municipal  laws.  Whether  the  original  purchaser  who  has 
received  the  certificate  has  himself  settled  on  the  section  under 
it,  or  whether  he  has  transferred  it  to  another  settler,  are  ques- 
tions in  which  the  Federal  Government  has  no  interest  They 
belong  to  the  State  within  which  the  lands  are  situate.  In- 
deed, the  land  department  so  determined  at  an  early  day,  and 
in  case  of  a  dispute  as  to  the  ownership  of  the  certificate,  it 
gives  the  patent  to  the  person  named  in  it,  leaving  the  parties 
to  settle  their  disputes  in  the  courts  of  law.  The  question  in 
this  case  is  not  whether  a  title  has  been  derived  from  the 
Federal  Government  under  the  act  of  Congress — that  title  is 
admitted,  indeed  it  is  that  which  gives  value  to  the  right  in 
dispute — the  question  is,  who  has  acquired  the  right  to  the 
property,  after  the  title  has  been  acquired  from  the  Govern- 
ment; in  other  words,  who  owns  this  inchoate  title  secured 
by  the  patent  certificate?  That  is  a  question  depending  upon 
local  law.  The  point  was  well  put  by  Judge  Barbour,  in  de- 
livering the  opinion  of  the  court  in  Wilcox  v.  Jackson,  (13 
Pet.,»5l7.)  " "We  hold,"  he  observed,  " the  true  principle  to  be 
this:  that  whenever  the  question  in  any  court,  State  or  Federal, 
is,  whether  the  title  to  land  Which  had  been  once  the  property 
of  the  United  States  has  passed,  that  question  must  be  resolved 
by  the  laws  of  the  United  States;  but  that,  whenever  accord* 
ing  to  those  laws  the  title  shall  have  passed,  then  that  property, 
like  all  other  property  in  the  State,  is  subject  to  State  legisla- 
tion, so  far  as  that  legislation  is  consistent  with  the  admission 
that  the  title  passed  according  to  the  laws  of  the  United  States/9 
.  Now,  it  is  upon  this  principle  that  the  lands  held  under  the 
patent  certificate  have  become  property  in  the  State,  and  sub- 
ject to  its  legislation,  that  they  are  subject  to  judgment  and 
execution  against  the  owner;  to  conveyance  by  deed  or  devise; 
to  descend  to  his  heirs  at  law  on  his  decease,  or  to  sale  by  a 
court  of  probate  to  pay  his  debts.  And  it  may  well  be  asked, 
if  the  title  is  thus  subject  to  the  municipal  Laws  concerning 
judgments  and  executions,  deeds  of  conveyance,  devises,  of 
descent,  and  of  administration  in  the  probate  court,  how  the 
title  eav  be  exempt  from  the  law  of  trusts  ?  The  general  prin- 
ciples 01  equity  can  no  more  be  invoked  in  respect  to  them 
than  in  respect  to  either  of  the  other  matters  referred  to,  when 
they  havii  been  the  subject  of  regulation  by  the  local-  law. 
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That  law  then  becomes  the  rule  of  property  to  govern  them, 
the  same  as  it  governs  the  inheritance,  or  any  other  lawful 
disposition  made  of  it.  We  do  not  see  the  reason  or  propriety 
of  setting  aside  the  local  law  in  respect  to  this  class  of  property 
as  to  trusts,  while  it  is  admitted  to  regulate  every  other  legal 
disposition  made  of  it;  and  I  must  therefore,  for  the  reasons 
given,  dissent  from  the  opinion  of  the  majority  of  the  court. 


George  R.  Sampson  Atfjb  Lewis  W.  Tappajt,  doing  business   <»»  571 
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By  the  eighth  section  of  the  act  of  Congress  passed  on  the  30th  of  July,  1846,  (9    146,    81 
Stat,  at  L.,  42,  43,)  it  is  declared  that  if  the  appraised  value  of  imports  which    14ft  *** 
have  actually  been  purchased  shall  exceed  by  ten  per  centum  or  more  the  value 
declared  on  the  entry,  then,  in  addition  to  the  duties  imposed  by  law  on  the 
same,  there  shall  be  levied,  collected,  and  paid,  a  duty  of  twenty  per  centum  «f 
valorem  on  such  appraised  value. 

The  true  construction  of  this  section  is,  that  the  additional  duty  of  twenty  per 
centum  is  to  be  levied  only  upon  the  appraised*value,  and  not  upon  charges  and 
commissions  added  to  it. 

The  day  of  the  sailing  of  a  vessel  from  a  foreign  port  is  the  true  period  of  exporta- 
tion of  goods.  The  Secretary  of  the  Treasury  so  directed  it  to  be  done,  as  he 
had  a  right  to  do  by  law ;  and  this  court  concurs  with  him  in  this,  as  being  a 
correct  exposition  of  the  statute. 

■Where  an  importation  was  alleged  to  be  an  unit,'  but  divided  into  two  invoices  for 
the  sake  of  convenience,  and  entered  of  different  values,  each  invoice  must  stand 
upon  its  own  footing;  and  the  whole  cannot  be  averaged,  so  as  to  avoid  the  addi- 
tional duty  which  is  levied  upon  one  invoice  taken  by  itself. 

Where  an  examination  made  by  the  merchant  appraiser  was  such  as  is  usually  made 
in  buying  and  selling  hemp  in  bales,  and  was  satisfactory  to  the  merchant  ap- 
praiser, it  was  not  open  to  the  importer  to  show  that  he  adopted  a  mode  of  exam- 
ination .insufficient  to  detect  fraudulent  packing'  or  diversities  in  the  qualities  of 
the  different  parts  of  the  importation. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  .district  of  Massachusetts. 
The  facts  are  stated  in  the  opinion  of  the  court.  ] 

It  was  argued  by  Mr.  Griswold  and  Mr.  Reverdy  Johnson  for 
the  plaintiffs  in  error,  and  by  Mr.  Black1  (Attorney  General) 
for  the  defendant. 

Mr.  Justice  WAYNE  delivered  the  opinion  pf  the  court. 

This  case  has  been  brought  to  this  coftrt  by  a  writ  of  error 
from  the  Circuit  Court  of  the  United  States  for  the  district  of 
Massachusetts. 

It  is  an  action  for  money  had  and  received.  It  was  sued  out 
by  the  plaintiffs  against  the  defendant,  the  collector  of  customs 
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for  the  port  of  Boston,  to  recover  the  sum  of  $14,206.10,  with 
the  interest  thereon,  which  the  plaintiffs  allege  was  illegally 
exacted  from  them  by  the  defendant  in  his  official  character, 
and  which  was  paid  by  them  under  protest,  as  the  law  permits 
that  to  be  done. 

The  aggregate  amount  sued  for  is  made  by  several  items: 

First,  ?1, 624.25,  being  an  amount  of  duty  exacted  on  an 
importation  of  Manilla  hemp,  over  and  more  than  the  duty 
on  the  value  declared  on  the  entry  of  it.  Second,  the  sum  of 
$12,067.60,  for  an  additional  duty  of  twenty  per  cent.,  exacted 
under  the  eighth  section  of  the  tariff  act  of  1846,  on  the  appraised 
value  of  one  of  the  invoices  of  the  hemp ;  and  the  sum  of  $524.25 
on  another  invoice  of  hemp,  which  the  plaintiffs  allege  to  be  a 
portion  of  the  same  importation. 

The  plaintiffs  recovered  in  the  Circuit  Court  the  sum  of 
$1,022.75  damages  and  costs  of  suit,  but  being  dissatisfied 
therewith,  and  with  the  rulings  of  the  court,  have  brought  this 
writ  of  error. 

The  plaintiffs  were  engaged  in  trade  with  China,  Manilla, 
and  the  East  Indies.  They  wrote  to  their  agents  in  Manilla, 
in  March,  1854,  to  purchase,  and  ship  by  the  ship  Telegraph, 
four  thousand  bales  of  Manilla  hemp.  The  agent  bought  the 
hemp,  and  began  to  ship  it  on  board  of  the  Telegraph,  from 
lighters,  on  the  23d  of  June,  1854,  the  ship  then  being  in  the 
roadstead,  three  or  four  miles  from  the  shore.  Each  lighter  re- 
ceived a  permit  from  the  custom-house  to  be  laden  and  to  leave 
for  the  ship.  The  export  duty  to  which  the  hemp  was  liable 
became  due  and  pavable  as  each  lighter  was  laden,  and  before 
it  could  leave  for  the  vessel.  But  when  it  is  known  that  the 
shippers  are  in  good  credit,  the  export  duty  is  allowed  to  remain 
unpaid  until  the  whole  cargo  has  been  shipped.  In  this  instance, 
the  whole  cargo  had  been  shipped  by  the  29th  Juue.  On  the 
SOth  it  was  all  on  board  of  the  ship  and  under  deck,  and  a  bill 
of  lading  was  signed  for  two  thousand  five  hundred  and  twenty 
bales  of  it  On  the  1st  July,  a  bill  of  lading  was  signed  for 
the  residue  of  the  cargo.  On  the  1st  July,  the  hatches  of  the 
ship  were  caulked  down  by  noonday,  and  in  the  afternoon  the 
ship  was  cleared  at  the  custom-house  and  ready  for  sea,  but  not 
having  the  wind,  did  not  sail ;  nor  did  she  sail  on  the  2d  July, 
the  master  of  the  ship  having  objected1  to  do  so  on  the  Sabbath. 
On  Monday,  the  8d,  the  ship  went  to  sea. 

The  cargo  was  bought  with  Brown  Brothers  k  Co.'s  credit, 
and  paid  for  by  bills  on  London.  It  is  a  fcommon  practice  at 
Manilla,  when  the  shipment  is  large,  to  make  of  the  whole  two 
or  more  invoices,  it  being  difficult  to  negotiate  a  bill  for  a  whole 
cargo  when  it  is  of  a  large  amount,  as  they  ~ 


DECEMBER  TERM,  1857.  678 

Sampwn  et  al.  r.  Fault*. 

as  this  cargo  was,  the  hemp*  alone  having  cost  over  $80,000. 
When  the  cargo  is  divided  into  different  invoices  for  the  pur- 
pose of  negotiating  the  bills  by  which  it  has  been  bought,  the 
invoices  for  the  separate  parts  are  sent  with  a  bill  of  lading 
with  the  bills  intended  to  be  negotiated. 

The  Telegraph's  cargo  amounted  to  more  than  $95,000.  In 
conformity  with  the  practice,  and  for  the  purpose  just  men- 
tioned, it  was  separated  into  two  invoices.  One  of  them  con- 
tained two  thousand  five  hundred  and  twenty  bales  of  hemp, 
and  other  merchandise,  amounting  to  $58,772.69;  it  wad  dated 
June  30th,  with  bi]J  of  lading  of  the  same  date.  The  other 
invoice  was  for  fifteen  hundred  and  twenty-eight  bales,  and  a 

Juantity  of  loose  hemp,  amounting  to  $36,367.03;  it  was  dated 
une  30th,  with  bill  of  lading  dated  July  1. 
On  Sunday,  July  2d,  the  day  that  the  captain  of  the  Tele- 
graph refused  to  sail,  the  overland  mail  from  England  arrived 
at  Manilla ;  it  brought  news  of  the  war  with  Russia.  -The  con- 
sequence was,  an  immediate  and  material  advance  in  the  market 
pnee  of  hemp  the  next  day,  July  3d,  that  being  the  day  when 
the  Telegraph  went  to  sea. 

Upon  the  arrival  of  the  Telegraph  at  Boston,  the  plaintiff 
entered  her  cargo;  a  part  for  consumption,  and  the  residue  on 
bond,  each  invoice  being  separately  entered  at  the  custom-house. 
It  was  appraised  by  the  United  States  appraisers  at  $11  per 
picul,  excepting  eighty  bales  of  red  hemp  and  two  hundred  and 
eighteen  and  sixty-two  hundredths  loose  piculs,  which  were 
appraised  at  $10.50  per  picul.  The  collector,  by  the  directions 
of  the  Secretary  of  the  Treasury,  informed  the  merchant  ap- 
praiser and  the  general  appraiser  that  the  cargo  was  to  be 
appraised  with  reference  to  what  was  its  value  at  Manilla  on 
the  day  that  the  ship  sailed,  that  day  being  the  period  of  its 
exportation  to  the  United  States.  The  act  under  which  that 
direction  was  given  is,  "That  in  all  cases  where  there  is  or  shall 
be  imposed  any  ad  valorem  rate  of  duty  on  any  goods,  wares, 
or  merchandise,  imported  into  the  United  States,  it  shall  be  the 
duty  of  the  collector,  within  whose  district  the  same  shall  be 
imported  or  entered,  to  cause  the  actual  market  value  or  whole- 
sale price  thereof  at  the  period  of  the  exportation  to  the  United 
States,  in  the  principal  markets  of  the  country  from  which  the 
same  shall  have  been  imported  into  the  United  States,  to  be 
appraised,  estimated,  and  ascertained;  and  to  such  value  or  price 
shall  be  added  all  costs  and  charges,  except  insurance,  and  in- 
cluding in  every  case  a  charge  tor  commissions  at  the  usual 
rates,  as  the  true  value  at  the  port  where  the  same  may  be  entered, 
upon  which  duties  shall  be  assessed." 
It  also  appears  that  the  appraiser's  valuation  of  the  hemp 
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exceeded  by  ten  per  centum  the  value  declared  on  the  entry  of  the 
2,520  bales,  but  it  did  not  exceed  by  ten  per  centum  the  value 
declared  on  the  entry  of  the  1,528  bales.  Nor  did  it  exceed 
by  ten  per  centum  the  value  of  the  aggregate  of  the  two  in- 
voices, constituting,  as  the  plaintiffs  claimed,  the  importation 
of  4,000  bales.  An  additional  duty  of  20  per  centum  was  as- 
sessed on  the  appraised  value  of  the  2,520  bales,  also  on  the 
charaes  and  commissions. 

irfanilla  hemp  comes  in  bales  about  twenty  inches  square 
by  three  feet  in  length,  pressed  hard  together,  is  covered  with 
matting,  and  is  bound  closely  with  ratan  bands  at  short  dis- 
tances apart 

The  examination  of  the  hemp  for  appraisement  was  made  in 
this  wise.  Slits  were  cut  in  the  matting,  which  covered  the 
bales  that  were  examined,  so  that  different  parts  of  the  outside 
surface  of  the  hemp  could  be  seen,  but  the  ratan  bands  hold- 
ing the  bales  together  were  not  cut.  It  is  said,  had  they  been 
cut,  the  appraisers  could  have  examined  the  inside  of  the  bales. 
The  difficulty  of  binding  the  bales  together  again  is  the  reason 
given  by  the  appraisers  for  not  cutting  the  ratan  bands. 
Though  slits  were  cut  in  the  matting,  the  principal  part  of  it 
was  not  removed;  the  slits  disclosed  only  small  parts  of  the 
surface  of  the  bales,  and  no  attempt  was  made  to  open  the 
hemp  for  the  purpose  of  ascertaining  its  quality  beneath  the 
exterior.  In  fact,  no  more  than  the  surface  was  seen.  How- 
ever, the  merchant  appraiser  testifies  that  the  examination  was  such 
as  is  usual  in  buying  or  setting  hemp  in  bales. 

Upon  this, statement  of  the  case,  the  plaintiffs'  counsel  con- 
tended that  the  appraisement  was  illegal  and  invalid,  and  in- 
sufficient to  negative  or  displace  the  value  declared  on  the 
entry,  because  die  appraisers  did  not  exercise  any  judgment 
or  discretion  in  regard  to  the  period  of  the  exportation  of  the  hemp 
to  the  United  States,  but  merely  obeyed  the  instructions  of  the 
Secretary  of  the  Treasury,  to  take  the  date  of  the  sailing  of  the 
vessel  as  the  rule  to  guide  them.  And  the  court  was  asked  to 
instruct  the  jury  accordingly.  The  court  refused  to  do  so,  but 
did  instruct  them,  that  if  the  period  so  prescribed  by  the  Sec- 
retary was  the  true  period  of  exportation,  the  objection  was 
untenable;  and  did  further  instruct  the  jury,  thai  the  date  of  the 
sailing  of  the  vessel  from  the  foreign  port  for  her  destination  in  the 
United  States  was  the  true  period  of  exportation.  The  plaintiffs  ex- 
cepted to  this  ruling. 

The  plaintiff^'  counsel  then  moved  the  court  to  instruct  the 
iury,  that,  upon  the  facts  proved,  all  the  hemp  imported  was  to 
be  taken  to  be  one  entire  entry  at  the  custom-house,  for  the  pur- 
pose of  declaring  and  appraising  the  value  for  the  levy  of  duties. 
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The  court  refused,  and  did  rule  and  instruct  the  jury,  "that 
each  entry  teas  to  be  deemed  as  a  separate  transaction  for  the  purpose 
of  appraisement  and  the  assessment  of  duties  thereon."  To  this 
ruling  the  plaintiffs  excepted. 

Then  the  plaintiffs  offered  to  prove  that  hemp  was  of  various 
qualities  and  values.  That  it  was  impossible  to  determine  the 
qualities  of  all  the  packages  by  such  an  examination  as  was 
testified  to  by  the  merchant  appraiser.  That,  for  the  last  three 
years  or  more,  much  of  the  Manilla  hemp  imported  has  been 
"muzzled"  in  the  bale,  and  that  it  was  impossible  to  tell 
whether  it  was  so  or  not,  without  cutting  the  bands  and  re- 
moving all  of  the  matting,  opening  the  bale,  and  examining  the 
inside  of  it.    That  the  outside  oi  the  bale  sometimes  ••«**•»■ 


to  be  and  is  of  good  and  current  quality,  while  the  inside  of 
it  may  be  filled  with  refuse  or  inferior.  That  it  is  often  so 
tangled  or  "muzzled,"  as  to  render  the  bale  from  ten  to  twenty 
per  centum  less  valuable  than  if  it  were  all  of  the  same  quality 
as  the  outside  of  the  bale.  That,  besides  being  muzzled,  there 
are  usually  three  or  more  grades  in  the  same  bale,  differing  in 
value  from  one  to  three  cents  per  pound.  That,  in  order  to 
determine  the  proportion  of  each,  which  makes  up  a  bale,  it 
is  necessary  to  see  and  compare  its  contents  in  the  inside  of  it 
with  the  rest.  That  it  is  the  custom  of  the  trade  to  make  an 
allowanceof  from  one  to  three  cents  per  pound  on  all  muzzled 
or  inferior  hemp  found  on  opening  the  bale  after  purchase. 
But  it  was  admitted  that  the  examination  made  of  the  Tele- 
graph's cargo,  bv  the  appraisers,  was  such  as  is  usually  made 
on  buying  or  selling  hemp.  Upon  this  the  court  ruled,  that  if 
the  examination  made  by  the  merchant  appraiser  was  that  usually 
made  in  buying  or  seUmg  hemp,  and  had  been  satisfactory  to  the 
merchant  appraiser,  it  was  not  open  to  the  plaintiffs  to  show  that  he 
adopted  a  mode  of  examination,  for  the  levy  of  duties,  insufficient  to 
detect  fraudulent  packing  or  diversities  in  the  qualities  of  the  different 
parts  of  a  bale  of  hemp.  To  this  ruling  and  instructions  the 
plaintiffs  also  excepted. 

One  other  ruling  of  the  court  was  given  upon  the  prayer  of 
the  plaintiift,  to.  which  the  defendant  excepted.  It  was  this: 
that  so  much  of  the  additional  duty  of  20  per  centum  as  was 
levied  upon  the  charges  and  commissions,  and  paid  by  the  plain- 
tips  under  protest,  was  unauthorized  by  law.  This  ruling  of 
the  court  is  a  correct  interpretation  of  the  eighth  section  of  the 
act  of  July  80th,  1846,  9  Stat  at  L.,  42,  43.  It  declares,  if 
the  appraised  value  of  imports  which  have  actually  been  pur- 
chased shall  exceed  by  ten  per  centum  or  more  the  value  de- 
clared on  the  entry,  then,  in  addition  to  the  duties  imposed  by  law 
on  the  same,  there  shall  be  levied,  collected,  and  paid,  a  duty 

Digitized  by  VjOOQIC 


676  SUPREME  COURT. 

Sampton  et  aL  r.  PtaiUe. 

of  twenty  per  centum  ad  valorem  on  each  appraised  value.  In 
other  words,  the  twenty  per  centum  ad  valorem  is  to  be  on  the 
appraised  value  only,  without  being  assessed  upon  the  charges 
and  commissions. 

We  now  proceed  to  the  other  points  in  the  case  to  which 
the  plaintiffs  excepted  to  the  rulings  of  the  court. 

The  first  in  order  is,  that  the  appraisement  of  the  hemp  was 
illegal  and  invalid,  and  insufficient  to  displace  the  value  de- 
clared on  the  entry,  because  the  appraisers  were  instructed  to 
appraise  and  estimate  the  value  of  the  hemp  as  of  the  3d  day 
of  July,  the  day  of  the  sailing  of  the  vessel ;  whereas  they  should 
have  estimated  and  appraised  it  at  the  period  of  actual  shipment,  or 
date  of  bill  of  lading.  The  point  is  stated  as  it  was  made  by  the 
counsel  of  the  plaintiffs  in  his  argument  of  the  case  in  this  court 
But  whilst  it  comprehends  one  subject  of  the  prayer  of  the 
plaintiffs  and  the  gist  of  the  court's  instruction,  it  omits  a  part 
of  the  first,  which  we  do  not  think  it  immaterial  to  notice,  to 
prevent  in  future  the  proposition  which  it  involves,  as  to 
the  independence  of  the  appraisers  of  the  customs,  from  being 
made  again.  The  court  was  asked  to  instruct  the  jury,  that 
the  appraisement  in  this  instance  was  invalid  and  illegal,  for 
the  reason  that  the  appraisers  did  not  exercise  their  judgment 
and  discretion  in  regard  to  the  period  of  exportation,  but  that 
they  obeyed  the  instructions  of  the  Secretary  of  the  Treasury, 
to  take  the  date  of  the  sailing  of  the  vessel  as  the  rule  to  guide 
them.  The  court  refused  to  give  the  instruction  as  it  was 
asked,  but  did  instruct  the  jury,  that  if  the  period  so  prescribed 
by  the  Secretary  was  the  true  period  of  exportation,  the  ob- 
jection was  untenable,  and  that  the  date  of  the  sailing  of 
the  vessel  from  the  foreign  port  for  her  destination  in  the 
United  States  was  the  true  period  of  exportation.  We  concufr 
in  the  correctness  of  the  instruction.  Besides  its  having 
been  made  the  duty  of  the  Secretary  of  the  Treasury  from 
time  to  time  to  establish  rules  and  regulations,  not  inconsistent 
with  the  laws  of  the  United  States,  to  secure  a  faithful  appraisal 
of  all  goods  and  merchandise  imported  into  the  United  States, 
the  collectors  and  other  officers  of  the  customs  are  directed  to 
execute  .the  Secretary's  instructions  relative  to  the  revenue 
laws ;  and  his  decision  is  declared  to  be  binding  and  conclusive 
upon  all  of  them,  whenever  a  difficulty  shall  arise  as  to  the 
true  construction  of  those  laws.  (Sections  23,  24,  Stat,  at 
Large;  563.) 

*  The  court's  ruling,  also,  that  the  date  of  the  sailing  of  the 
vessel  was  the  true  period  of  exportation,  is  correct.  The 
Secretary's  interpretation  of  the  act  of  the  3d  March,  1851,  is 
in  conformity  with  the  letter  and  spirit  of  it,  and  cannot  be 
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controlled  by  different  interpretations  and  instructions  which 
may  have  been  given  by  his  predecessors  to  the  words,  "at  the 
period  of  the  exportation  to  the  United  States/'  Though,  as 
we  have  read  the  circulars  of  the  Secretaries  of  the  Treasury 
in  respect  to  those  words  in  the  revenue  act,  as  to  the  time 
when  duties  shall  be  assessed  ujxm  the  value  of  imports,  we 
do  not  perceive  any  difference  in  them,  which  may.  not  be 
readily  accounted  for  by  the  different  acts  to  which  the  in- 
struction or  direction  to  the  collector  was  meant  to  Be  applied. 
The  same  remark  may  be  made  of  the  decisions  made  by  this 
court,  whenever  it  has  been  necessary  for  it  to  determine  at 
what  date  duties  should  be  assessed  upon  imported  merchan- 
dise, subject  to  an  ad  valorem  rate  of  duty. 

Nor  have  we  been  able  to  bring  ourselves  to  the  conclusion — 
ingeniously  put,  and  ably  urged  by  the  plaintiffs1  counsel 
here— that  Congress,  in  passing  the  tariff  act  of  March  3, 1851, 
meant  to  use  the  words  "period  of  exportation"  in  the  sense 
in  which  they  had  been  understood  by  the  Treasury  Depart- 
ment in  its  construction  of  previous  revenue  acts,  and  as  that 
construction  may  have  been  sanctioned  by  this  court.  There 
had  been  uncertainties  of  opinion  and  in  practice  in  the  Treas- 
ury Department,  and  also  in  several  ports  of  the  United  States, 
in  respect  to  the  time  when  the  dutiable  value  of  imported 
goods  should  be  estimated.  Some  of  the  collectors  made  the 
estimate  at  the  date  of  the  purchase,  whenever  that  may  have 
been.  Other  collectors  made  their  estimate  at  the  date  of  the 
shipment.  Mr.  Secretary  Walker,  in  his  circular  of  July  6, 
1847,  meaning  to  establish  a  uniform  rule,  states  the  varying 
practice,  and  directs  the  valuation  to  be  made,  "a*,  the  date  of 
the  shipment/'  He  says  it  is  the  true  construction  of  the  law, 
long  since  declared  by  the  Department,  and  adopted  generally 
throughout  the  Union.  He  adds,  that  the  proviso  of  the  16th 
section  of  the  act  of  August  80, 1842,  is  clear  and  emphatic 
upon  the  subject,  and  prescribes  the  date,  with  reference,  to 
which  the  value  is  to  be  estimated,  as  the  period  of  exportation 
to  the  United  States.  But  Mr.  Secretary  Meredith,  three  years 
afterwards,  in  his  circular  of  the  5th  July,  1850,  eight  months 
before  the  act  of  the  3d  March,  1851,  was  passed,  observes, 
that  the  appraisers  had  been  restrained  in  the  discharge  of  their 
duties  by  the  result  of  frequent  appeals  from  their  decisions. 
And  in  order  to  secure  a  just,  faithful,  and  impartial  appraisal 
of  all  goods,  wares,  and  merchandise,  imported  into  the  United 
States,  he  declares — 

1.  That  the  period  of  the  exportation  of  merchandise  is  the 
time  at  which  the  value  of  any  article  is  to  be  fixed  by  the  ap- 
praisers. 
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2.  That  in  ordinary  cases  the  date  of  the  bill  of  lading  may  be 
regarded  as  the  "period  of  exportation," 

This  court  decided,  in  the  cases  Greelv  v.  Howard,  10  How., 
225,  and  in  Maxwell  v.  Griswold,  10  How,,  242,  in  the  year 

1850,  before  the  act  of  the  3d  March,  1851,  had  passed,  that 
under  the  sixteenth  and  seventeenth  sections  of  the  tariff  act 
of  30th  August,  1842,  5  Stat,  at  L.,  563,  the  value  of  merehan 
dise  at  the  time  of  procurement  is  to  be  ascertained,  not  its  value 
at  the  time  of  exportation.  Congress,  with  these  differences  in 
view,  and  particularly  in  consequence  of  the  decision  of  this 
court  in  the  cases  just  before  cited,  passed  the  act  of  March  3d, 

1851.  This  court  in  1855,  in  Stairs  et  al.  v.  Feaslee,  18th 
Howard,  521,  524,  525,  in  considering  the  act,  uses  this  lan- 
guage, which  is  decisive  of  the  time  when  the  value  of  goods 
Bubject  to  an  ad  valorem  duty  is  to  be  estimated:  "The  lan- 
guage of  this  act  of  Congress  is  general,  and  embraces  all  im- 
portations of  goods  that  are  subject  to  an  ad  valorem  duty,  and 
directs  that  their  value  shall  be  estimated  and  ascertained  by 
the  wholesale  price  at  the  period  of  exportation  to  the  United 
States  in  the  principal  markets  of  the  country  from  which  they 
are  imported.  The  time  and  the  place  to  which  the  appraisers 
are  required  to  look  when  making  their  appraisement  are  both 
distinctly  specified  in  the  law,  the  time  being  the  period  of  ex- 
portation9  and  the  place  the  country  from  which  they  were 
imported  into  the  United  States.  It  makes  no  reference  to 
their  value  in  the  country  of  production  or  the  time  of  pur- 
chase. And  as  there  is  no  ambiguity  in  the  language  of  the 
act,  and  it  embraces  all  goods  subject  to  an  ad  valorem  duty, 
the  court  would  hardly  be  justified  in  giving  a  construction  to 
it  narrower  than  its  words  fairly  import"  Though  this  ex- 
tract was  written  with  reference  to  the  first  point  certified  in 
that  case,  which  was,  whether  the  act  of  the  3d  March,  1851, 
repealed  so  much  of  all  former  laws  as  provided  that  merchan- 
dise, when  imported  from  a  country  other  than  that  of  produc- 
tion or  manufacture,  should  be  appraised  at  the  market  value 
of  similar  articles  at  the  principal  markets  of  the  country  of 
production  and  manufacture  "at  the  period  of  the  exportation 
to  the  United  States,"  the  court  adds,  that  the  law,  taken  by 
itself,  will  admit  of  but  one  construction;  and  that  is,  the  ap- 
praisement must  be  made  by  the  value  of  the  goods  in  the 
principal  markets  of  the  country  from  which  they  are  exported, 
at  the  time  of  such  exportation  to  the  United  States.9' 

The  case  of  Stairs  v.  Peaslee,  considered  in  connection  with 
what  this  court  had  decided  under  the  revenue  acts  in  Greely 
v.  Howard,  and  in  Maxwell  v.  Griswold,  10  How.,  242,  shows, 
whatever  may  have  been  the  practice  in  computing  the  time 
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for  the  assessment  of  duties,  that  this  court  viewed  the  act 
of  the  3d  March,  1851,  as  having  fixed  the  rule  to  he  the  time 
or  date  of  the  exportation,  as  that  might  he  shown  by  the  clay 
of  the  vessel's  sailing  from  the  foreign  port  to  the  United 
States.  Indeed,  from  the  phraseology  of  the  act,  without  refer- 
ence to  preceding  acts  upon  the  same  subject,  or  what  had  been 
their  construction,  the  same  conclusion  must  be  reached. 

The  word  period  has  its  etymological  meaning,  but  it  also 
has  a  distinctive  signification  according  to  the  subject  with 
which  it  may  be  used  in  connection.  It  may  mean  any  portion 
of  complete  time,  from  a  thousand  years,  or  less,  to  the  period 
of  a  day;  and  when  used  to  designate  an  act  to  be  done,  or  to 
be  begun,  though  its  completion  may  take  an  uncertain  time, 
as,  for  instance,  the  act  of  exportation,  it  must  mean  the  day 
on  which  the  exportation  commences,  or  it  would  be  an  un- 
meaning and  useless  word  in  its  connection  in  the  statute. 

The  ruling  of  the.  court  upon  the  first  prayer  of  the  plaintiffs 
is  not  subject  to  the  exception  taken.  - 

We  proceed  to  the  second  exception  taken  bv  the  counsel  of 
the  plaintiffs  to  the  ruling  of  the  court  upon  tneir  prayer.  It 
was,  that  the  court  would  instruct  the  jury,  upon  the  facts 
proved,  that  all  the  hemp  imported  by  the  plaintiffs  was  to  be 
taken  to  be  one  entire  entry,  for  the  purpose  of  declaring  and 
appraising  the  value  for  the  levy  of  duties. 

If o  facts  in  the  case  were  proved,  upon  which  snch  an  in- 
struction could  have  been  given.  The  proof  is,  that  the  plain- 
tiffs were  purchasers  in  Manilla  of  four  thousand  bales  of  hemp, 
which  were  put  by  them  into  two  invoices  for  their  own  con- 
venience ;  one  containing  two  thousand  five  hundred  and  twenty 
bales,  the  other  one  thousand  five  hundred  and  twenty,  and  a 
quantity  of  loose  hemp ;  the  first  valued  at  $58,772.69,  the 
second  at  $36,867.03,  for  each  of  which  a  separate  bill  of  lading 
was  taken.  The  plaintiffs  entered  them  separately  at  the  cus- 
tom-house, and  they  were  separately  appraised  without  any 
objection  at  the  time  from  the  defendant.  But  it  turned  out,  upon 
the  appraisement,  that  the  appraised  value  of  the  first  exceeded 
by  ten  per  centum  the  value  of  it  declared  upon  the  entry, 
which  made  it  liable,  under  the  eighth  section  of  the  act  of  the 
80th  July,  1846,  to  the  additional  duty  of  twenty  per  centum 
ad  valorem  on  the  appraised  value.  But  the  appraisement  of 
the  second  invoice  of  one  thousand  five  hundred  and  twenty- 
eight  bales  did  not  exceed  by  ten  per  centum  the  value  declared 
on  the  entry  of  it;  nor  did  the  appraised  value  of  the  two  in- 
voices, constituting  the  importation  of  four  thousand  bales, 
exceed  by  ten  per  centum  the  aggregate  of  their  separate  values 
declared  in  the  entries  of  them.  ^  . 
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Now,  the  plaintiffs  seek  to  be  released  from  the  twenty  per 
cent,  additional  upon  the  appraised  valne  of  the  first  invoice,  be- 
cause the  second  invoice  was  not  subject  to  it,  and  because  the 
aggregate  of  the  values  of  both,  as  declared  upon  the  entries  of 
them,  were  not  exceeded  by  ten  oer  cent,  upon  the  appraisement. 

Upon  such  a  state  of  facta,  tne  court  rightly  instructed  the 
jury,  that  each  invoice  and  entry  was  to  be  deemed  and  treated 
as  a  separate  transaction  for  appraisement,  and  for  the  assess- 
ment of  duties. 

An  importer  of  merchandise  is  bound  by  the  law  to  make 
his  entry  at  the  custom-house  according  to  his  invoice,  either 
by  himself,  the  consignee,  or  their  agent,  and  not  otherwise 
than  by  invoice  verified  by  oath,  unless  it  shall  be  done  condi- 
tionally, either  under  the  tenth  section  of  the  act  of  March  1st, 
1828,  or  under  the  second  section  of  the  same  act,  permitting  en- 
tries to  be  made  of  imported  merchandise,  subject  to  ad  valorem 
duties  upon  appraisement  without  invoice.    (3  Stat,  at  L.,  729.) 

When  an  entry  has  been  made,  it  is  conclusive  upon  the 
importer  as  to  the  contents,  and  declared  value  of  the  invoice; 
ana  for  all  of  those  consequences  which  the  law  may  impose 
upon  the  examination  and  appraisement  of  it,  and  for  any  defi- 
ciency or  non-compliance  with  the  revenue  laws  regulating  the 
entries  of  imported  merchandise,  or  for  any  violation  or  sub- 
stantial departure  from  directions  which  may  have  been  given 
by  the  Secretary  of  the  Treasury  for  the  entry  and  appraise- 
ment of  foreign  goods,  and  for  the  collection  of  duties  upon 
the  same.  See  general  regulations  under  United  States  rev- 
enue laws,  bv  Mr.  Secretary  Guthrie,  of  February  1, 1857. 

As  to  the  third  exception  taken  by  the  plaintiffs  to  the  rulings 
of  the  court,  we  think  it  was  right  in  telling  the  jury,  that  if 
the  examination  of  the  hemp  made  by  the  merchant  appraiser 
was  such  as  is  usually  made  in  buying  and  selling  the  article, 
and  was  satisfactory  to  the  merchant  appraiser,  it  was  not  open 
to  the  plaintiffs  to  show  that  he  adopted  a  mode  of  examina- 
tion insufficient  to  detect  fraudulent  packing  or  diversities  in 
the  qualities  of  the  different  parts  of  the  bales  of  hemp. 

The  importance  of  this  case  in  respect  to  the  collection  of 
the  revenue  under  the  act  of  the  3d  March,  1851,  and  under 
the  regulations  of  the  Secretary  of  the  Treasury  upon  it,  have 
induced  us  to  give  to  the  different  points  in  the  case  our  ma- 
ture consideration,  and  we  are  of  the  opinion  that  the  judg- 
ment of  the  Circuit  Court  should  be  affirmed. 

It  is  ordered  accordingly,  and  that  the  appellants  shall  pay 
the  costs  which  have  been  incurred  in  the  prosecution  of  their 
writ  of  error. 

Mr.  Justice  GRIER  dissented. 
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EX  PARTE  IN  THE  MATTER  OP  FRANKLIN  RANSOM  AND  UZZIAH 

Weeman  v.  The  Mayor,  Aldermen,  and  Commonalty,  op 
the  City  of  New  York. 

Where  there  was  an  order  of  the  Circuit  Court  to  set  aside  a  judgment  upon  pay- 
ment by  the  defendant  of  the  costs  which  had  accrued  up  to  that  time,  the 
plaintiffs'  counsel,  by  not  insisting  upon  the  payment  of  such  costs,  thereby  im- 
pliedly waived  the  condition  upon  which  the  judgment  was  to  be  vacated,  and 
cannot  proceed  upon  the  judgment  as  being  still  in  force. 

Other  circumstances  lead  to  the  opinion  that  it  was  the  understanding  of  both 
sides  that  the  judgment  should  be  vacated. 

This  court  therefore  overrule  a  motion  for  a  mandamus  directing  the  court  below 
to  set  aside  the  order  vacating  the- judgment,  or  for  a  rule  to  show  cause  why  a 
mandamus  should  not  issue. 

This  was  a  motion  made  by  Mr.  Keller  to  issue  to  the  Cir- 
cuit Court  of  the  United  States  for  the  southern  district  of 
New  York  a  peremptory  writ  of  mandamus,  commanding  it 
to  carry  into  execution  a  judgment  which  had  been  entered 
upon  the  records  of  the  court,  or  to  issue  an  alternative  writ 
of  mandamus*  commanding  the  judgment  to  be  carried  into 
execution,  or  cause  to  be  shown  whv  it  was  not  done. 

There  were  numerous  affidavits  filed  in  the  case,  to  show  the 
course  pursued  by  counsel,  and  arrangements  between  them ; 
but  a  brief  statement  of  facts  will  serve  to  explain  the  ground 
upon  which  the  motion  rested. 

On  the  24th  of  December,  1856,  a  verdict  was  rendered  in 
the  Circuit  Court  in  favor  of  Ransom  and  Weeman,  against 
the  corporation  of  New  York,  for  twenty  thousand  dollars,  and 
one  thousand  four  hundred  and  fifty-eight  dollars  and  twenty- 
five  cents  costs.  The  ground  of  recovery  was  the  infringement 
of  a  patent  right.  During  the  trial,  several  exceptions  were 
taken  by  the  defendants  to  the  rulings  and  charge  of  the  court. 
Notes  were  taken  by  reporters,  and  a  memorandum  stated,  that 
to  set  aside  the  verdict  and  obtain  a  new  trial  this  case  was 
made,  with  leave  to  convert  the  same  into  a  bill  of  exceptions. 

Things  remained  in  this  condition,  without  any  very  material 
change,  until  the  12th  of  December,  1857,  when  the  plaintiffs 
entered  up  judgment  for  the  amount  of  the  verdict  and  costs. 
On  that  day,  the  judge,  in  consequence  of  an  affidavit,  ordered 
that  all  proceedings  in  the  suit  should  be  stayed  till  the  15th 
of  December,  and  until  the  decision  of  any  motion  which  may 
be  then  made,  or  at  such  other  time  as  said  court  may  direct, 
to  vacate  any  judgment  which  may  be  entered  in  this  action, 
and  allow  the  defendants  an  opportunity  to  make  a  motion  for 
a  new  trial  therein. 

On  the  19th  of  December,  the  court,  after  argument,  passed 
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an  order  to  vacate  the  judgment  on  payment  of  the  costs  up  to 
that  time,  and  that  the  defendant*  have  leave  to  turn  the  case 
into  a  bill  of  exceptions.  The  argument  for  a  new  trial  was 
directed  to  take  place  by  the  9th  of  January. 

A  few  days  afterwards,  the  case  was  settled  by  the  judge 
who  presided  at  the  trial  when  the  verdict  was  rendered. 
When  the  argument  came  on  for  a  new  trial,  the  motion  was 
overruled,  but  leave  was  granted  to  the  defendants  to  turn  the 
case  thus  settled  into  a  bill  of  exceptions,  in  order  that  it  might 
come  up  to  this  court. 

Thereupon  the  plaintiffs  issued  an  execution  upon  the  judg- 
ment, ana  placed  it  in  the  hands  of  the  marshal  for  collection. 

The  defendants  then  moved  that  all  proceedings  founded  on 
the  judgment  of  the  12th  December  be  stayed,  and  that  the 
plaintiffs  enter  up  a  new  judgment  and  file  a  new  judgment 
record,  so  that  the  case  might  be  brought  to  this  court.  The 
plaintiffs  alleged  that  the  payment  of  the  costs  by  the  defend- 
ants up  to  the  19th  of  December  was  a  condition  precedent 
to  the  vacating  of  the  judgment;  and  as  the  costs  were  not 
paid  during  the  term  of  the  court,  the  condition  was  not  com- 
plied with,  and  the  judgment  was  revived  without  any  further 
order  of  the  court. 

The  court,  on  the  20th  April,  1858,  ordered  that  all  proceed- 
ings founded  on  the  judgment  of  12th  December  be  stayed; 
that  the  plaintiffs  be  required  to  enter  up  a  new  judgment  and 
file  a  new  judgment  record,  so  that  the  case  might,  on  such 
new  judgment,  be  brought  up  to  this  court. 

In  this  state  of  things,  the  motion  was  made  in  this  court 
for  a  rule  to  show  cause  why  a  mandamus  should  not  be  issued, 
to  direct  the  court  to  set  aside  the  order  vacating  the  judgment. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

A  motion  is  made  on  behalf  of  the  plaintiffs  for  a  mandamus 
to  the  Circuit  Court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  to  compel  that  court  to  vacate  an  order  in 
the  above  cause,  directing  a  judgment  entered  against  the  de- 
fendants on  the  12th  of  December,  1857,  of  $21,458.21,  to  be 
vacated.  The  judgment  was  entered  upon  a  verdict  rendered 
for  the  plaintiffs  in  an  action  for  the  alleged  infringement  of  a 
patent  for  an  "improvement  in  the  mode  of  applying  water  to 
fire  engines,  so  as  to  render  their  operation  more  effective." 
The  judgment  was  entered  in  consequence  of  the  stay  of  pro- 
ceedings having  expired,  given  to  the  defendants  to  make  a 
case  on.'  which  to  move  for  a  new  trial.  Afterwards,  on  the 
19th  December,  during  the  same  term,  an  order  was  entered 
on  motion  of  the  defendants,  after  hearing  counsel  on  both 
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sides,  by  Judge  Ingersoll,  then  holding  the  court,  vacating  the 
judgment  on  the  payment  of  costs  that  had  previously  accrued, 
and  also  upon  the  condition  that  the  case  should  be  settled 
in  a  short  time  mentioned,  and  the  motion  made  for  a  new 
trial,  with  liberty  to  either  party  to  turn  the  case  into  a  bill  of 
exceptions,  which  right  had  been  reserved  at  the  triaL  The 
case  was  settled  accordingly,  the  motion  for  a  new  trial  heard 
and  denied,  a  bill  of  exceptions  settled  and  signed,  agreeably 
to  the  order  of  the  19th  December,  and  filed  in  the  office  of 
the  clerk  of  said  court.  Since  the  motion  for  a  new  trial,  and 
the  settlement  of  the  bill  of  exceptions,  the  attorney  for  the 

Jlaintiff  has  issued  an  execution  on  the  judgment  of  the  12th 
December,  claiming  it  to  be  still  in  force,  on  the  ground  that  ,m  ^ 
the  condition  had  not  been  complied  with  in  respect  to  the  'JjflJJjJ 

Sayment  of  costs.  A  motion  was  subsequently  made  by  the  2*402 
efendants  to  set  aside  this  execution  and  the  judgment  afore-  JUJ} 
said  unconditionally,  which  was  granted  by  the  court.  The  *£** 
present  motion  to  this  court  is  for  a  rule  to  show  cause  against  ^J16 
the  court  below,  why  a  mandamus  should  not  issue  to  vacate  18*787 
this  last  order.  JSSJSSo 

The  ground  upon  which  the  court  below  placed  its  decision  *U£g* 
for  setting  aside  the  judgment  and  execution  unconditionally,  22*268 
is,  that  the  attorney  for  the  plaintifls,  by  not  making  out  his  108*491 
bill  of  costs,  procuring  a  taxation,  and  demanding  them  pre-  }<S  ^ 
vious  to  the  hearing  of  the  motion  for  a  new  trial,  thereby  im-  ]JJ  J|* 
pliedly  consented  to  waive  this  condition,  and  cannot  after- 111  m 
wards  set  it  up  for  the  purpose  of  invalidating  the  order  of  the  SI  m 
19th  December,  vacating  the  judgment.  We  concur  in  thisJJ}  £* 
view  of  the  court,  and  we  are  also  satisfied,  from  the  course  of  gj  g* 
the  proceedings  preparatory  to  the  motion  for  the  new  trial,  the  if  20a 
hearing  of  that  motion,  and  the  turning  of  the  case  into  a  bill  J!  ™ 
of  exceptions  with  a  view  to  a  writ  of  error,  it  was  the  under-  J{  gj 
standing  of  both  parties  that  the  judgment  of  the  12th  Decern-  J{  g 
ber  was  to  be  considered  as  vacated,  and  that  a  new  one  be  7f  *o 
entered  for  the  plaintifls,  if  a  motion  for  a  new  trial  was  desired.  "  JfJ 
The  court  is  of  opinion,  therefore,  that  the  facts  presented  ^  gj 
upon  this  motion  for  a  mandamus  are  not  such  as  entitle  the  i2f  1% 
plaintifls  to  a  rule  to  their  cause,  and  it  must  therefore  be  denied.  Jf  {  Jgj 

ISf  VtM 

. ISf  KM? 

Wf  845 
20f  428 


James  L.  and  Samuel  L.  Taylor,  Administrators  of  Robert  «{ m 
Taylor,  deceased,  Plaintiffs  in  Error,  1?.  Nathan  T.  Car-  mi  £ 

RYL,  WHO  SURVIVED  WlLLIAM  J.  WARD.  »{  ££ 

80f  791 

Where  a  vessel  bad  been  seized  under  a  process  of  foreign  attachment  issuing  from  31  f  iss 

a  State  court  in  Pennsylvania,  and  a  motion  was  pending  in  that  court  for  an  J}  J  J27 

order  of  sale,  a  libel  filed  in  the  District  Court  of  the  United  States,  for  mariners  sif  &u 

Digitized  by  LiOgJgJ 

40f  4 
45f  370 
58f  801 


i« 'ill  584  SUPREME  COURT. 

149    614 


Taylor  el  al.  v.  CarrpL 


wages,  and  process  issued  under  it,  could  not  divest  the  authorities  of  the  State 

of  their  authority  over  the  vessel;  and  of  the  two  sales  made,  one  by  the  sheriff 

and  one  by  the  marshal,  the  sale  by  the  sheriff  must  be  considered  as  conveying 

the  legal  title  to  the  property,  and  the  sale  by  the  marshal  as  inoperative. 
Where  property  is  levied  upon,  it  is  not  liable  to  be  taken  by  an  officer  acting 

under  another  jurisdiction. 
The  cases  examined  where  conflicting  claims  against  the  same  property  are  set  up 

under  the  laws  of  the  United  States  and  under  State  laws. 
The  process  of  foreign  attachment  in  Pennsylvania  is  identical  with  that  which 

issues  out  of  the  District  Court  of  the  United  States  sitting  in  admiralty. 
The  admiralty  jurisdiction  of  the  courts  of  the  United  States,  although  exclusive 

on  some  subjects,  is  concurrent  upon  others.    The  courts  of  common  law  deal 

with  ships  or  vessels  as  with  other  personal  property. 
In  order  to  give  jurisdiction  in  rem,  the  seizure  by  the  marshal  must  have  been 

valid ;  and  this  was  not  the  case  when  the  vessel  was,  at  the  time  of  Beizure,  in 

the  actual  and  legal  possession  of  the  sheriff. 

This  case  was  brought  up  from  the  Supreme  Court  of  Penn- 
sylvania, by  a  writ  of  error  issued  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act. 

The  facts  of  the  case  are  particularly  stated  in  the  opinion 
of  the  court. 

It  was  argued  by  Mr.  CadivaUader  and  Mr.  Hood  for  the  plain- 
tiff in  error,  and  by  Mr.  Emris  for  the  defendant. 

The  Reporter  would  be  much  pleased  if  he  could  place  be- 
fore his  readers  an  extended  report  of  the  arguments  of  counsel 
in  a  case  of  such  importance  and  general  interest  to  the  pro- 
fession as  the  present  But  he  is  admonished  by  the  size  to 
which  the  present  volume  has  grown,  that  it  has  already  reached 
the  customary  limits  of  such  a  work;  and  all  that  he  can  do  is 
to  present  a  brief  sketch  of  the  views  of  the  respective  counsel. 

After  examining  the  respective  jurisdictions  of  the  State  and 
admiralty  courts,  and  the  nature  of  the  process  and  proceed- 
ings, the  counsel  for  the  plaintiffs  in  error  deduced  the  follow- 
ing propositions : 

1.  That  over  all  maritime  liens  for  seamen's  wages,  the  Dis- 
trict Court  of  the  United  States  has  exclusive  cognizance  when- 
ever invoked  by  the  seamen,  and  the  State  courts  have  no  ju- 
risdiction over  such  liens. 

2.  Although  a  State  court  has  no  jurisdiction  whatever  over 
a  maritime  hen,  yet  that  court  will  afford  to  a  seaman,  if  ho 
choose  to  resort  to  it,  a  remedy  by  personal  action,  against  the 
owner  or  master  of  the  vessel,  on  the  contract  for  wages,  or 
perhaps  by  permitting  him  to  intervene  in  a  personal  action, 
already  pending;  but  the  cognizance'" of  the  State  court  does 
not  attach,  unless  specially  invoked  by  the  seaman. 

8.  That  the  existence  of  one  or  more  remedies  for  a  seaman 
.  to  recover  his  wages  m  a  State  court,  does  not  oust  the  cogni- 
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zance  of  the  admiralty  court  over  his  lien  against  the  vessel; 
the  seaman  may  pursue  either  of  these  remedies  only,  or  both 
together. 

4.  That  the  pendency  of  proceedings  in  foreign  attachment 
in  a  State  court  against  the  vessel,  at  the  suit  of  a  general 
creditor  of  the  owner,  and  the  seizure  and  sale  of  the  vessel 
by  the  sheriff  under  such  proceedings,  do  not  oust  the  admi- 
ralty jurisdiction  of  the  District  Court  of  the  United  States 
over  liens  for  the  wages  of  the  seamen,  if  invoked  by  them, 
nor  prevent  the  admiralty  court  from  enforcing  such  liens 
against  the  vessel  in  specie,  by  proceedings  in  rem. 

5.  That  the  sale  of  a  vessel,  under  a  writ  or  order  of  a  com- 
mon-law court,  docs  not,  under  the  general  maritime  law  of 
the  United  States,  divest  the  lien  of  a  seaman  for  his  wages, 
so  as  to  prevent  its  enforcement  against  the  vessel  in  specie, 
by  the  District  Court  of  the  Unitea  States,  under  proceedings 
in  rem  in  the  admiralty. 

6.  That  a  sale  of  a  vessel  under  a  writ  or  order  of  the  Dis- 
trict Court  of  the  United  States,  proceeding  in  rem  against  a 
vessel  in  the  admiralty,  not  appealed  from  nor  reversed,  passes 
to  the  purchaser  a  title  to  the  vessel  discharged  of  all  liens  and 
encumbrances  whatever. 

7.  That  where  a  vessel  subject  to  maritime  liens  for  seamen's 
wages  is  seized  by  the  sheriff  under  a  writ  from  a  State  court, 
and  subsequently  a  proceeding  in  rem  is  commenced  in  the  ad- 
miralty to  enforce  these  liens,  it  would  be  an  usurpation  of 
admiralty  jurisdiction  bvthe  State  court,  if,  after  being  informed 
of  the  existence  of  said  liens  and  proceedings,  the  State  court 
ordered  a  sale  of  the  vessel,  as  perishable  and  chargeable,  on 
the  ground,  inter  alia,  of  the  accruing  daily  expenses  of  the  said 
mariners'  wages. 

The  proceeding  under  which  the  sale  was  ordered  by  the 
State  court  was  based  not  upon  the  simple  allegation  of  per- 
ishableness,  but  upon  an  allegation  of  penshableness  by  reason 
of  chargeableness ;  in  other  words,  the  sale  was  prayed  and  or- 
dered because  the  subject  was  a  chargeable  one.  That  which 
was  alleged  to  render  her  thus  chargeable  was  mainly  an  accu- 
mulating liability  for  the  very  seamen's  wages  in  question. 
Without  this  liability,  non  constat,  that  any  sale  would  have 
been  ordered.  In  correcter  language,  it  is  legally  to  be  as- 
sumed, that  without  \t  there  would  have  been  no  sufficient 
chargeableness.  For  these  wages,  the  lien  had  already  attached 
to  the  vessel  by  the  proceeding  in  admiralty.  Thus,  in  order 
to  render 'the  vessel  saleable  as  chargeable,  the  subject  of  the 
lien,  which  could  constitutionally  be  enforced  directly  in  the 
admiralty  alone,  was  by  a  usurpation  of  jurisdiction  imported 

*  Digitized  fryVjOOQlc 


586  SUPREME  COURT. 

Taylor  etal.v.  Carryl. 

into  the  proceeding  in  the  State  court,  as  the  foundation  of  the 
very  proceeding  in  question. 

This  appears  from  the  order  of  sale  of  the  State  court  made 
not  under  one  alone,  but  under  both  of  the  foreign  attachments, 
and  from  the  petition  referred  to  in  the  order  of  sale  of  Robert 
Bell,  one  of  the  plaintiffs  in  attachment,  alleging  the  vessel  in 

Question  to  be  "of  a  chargeable  and  perishable  nature,  from 
le  daily  expense .  of  wharfage,  custody  fees,  mariners'  wages, 
and  liable  to  deterioration  in  her  hull,  apparel,  and  furniture, 
from  exposure  to  ice,  wind,  sun,  and  weather." 

8.  The  legal  custody  of  the  vessel  claimed  for  the  admiralty 
in  this  case  will  not  necessarily  lead  to  conflict  between  the 
United  States  and  State  courts  aud  their  respective  officers; 
but,  on  the  contrary,  will  tend  to  prevent  such  conflicts,  by 
maintaining  each  in  the  legitimate  exercise  of  its  jurisdiction 
and  powers. 

According  to  the  English  admiralty  law,  as  recognised  by  Sir 
John  Jarvis,  Chief  Justice  of  the  Common  Pleas,  when  a  ves- 
sel subject  to  maritime  liens  for  seamen's  wages  is  seized  by 
the  sheriff,  under  a  writ  of  foreign  attachment  from  a  State 
court,  and  subsequently  a  proceeding  in  rem  is  commenced  in 
the  admiralty,  to  enforce  the  seamen's  liens,  the  latter  pro- 
ceeding relates  back  to  the  time  when  the  liens  were  created, 
and  in  contemplation  of  law  the  legal  custody  of  the  vessel  is 
deemed  to  have  been  in  the  admiralty  from  the  period  when 
the  lien  first  attached,  (Harmer  v.  Bell,  22  Eng.  L.  and  Eq. 
R.,  72,)  so  far  at  least  as  may  be  necessary  to  protect  these 
liens.  This  legal  custody  of  the  admiralty  is  not  incompatible 
with,  and  does  not  necessarily  interfere  with,  the  possession  of 
the  sheriff  nor  the  proceedings  in  the  State  court.  In  such  a 
case,  the  sheriff  may  hold  the  vessel  until  bail  be  entered  for 
the  owner,  or  until  the  owner's  interest  has  been  sold  to  satisfy 

Elaintiff 's  claim.  But  the  proceedings  in  rem  in  the  admiralty, 
eing  known  to  the  purchaser  at  the  sheriff's  sale,  he  will  take 
the  vessel  ®im  onere — and,  on  paving  off  the  maritime  liens, 
will  acquire  a  perfect  title.  On  the  other  hand,  if  the  admiral- 
ty sell  the  vessel  whilst  the  proceedings  in  the  State  court  are 
pending,  and  the  sheriff  still  in  possession,  the  title  of  the 
purchaser  is  good  against  all  the  world ;  but  the  surplus  that 
may  remain  out  of  the  proceeds  of  the  admiralty  sale,  after 
payment  of  the  liens  against  the  vessel,  would,  on  application 
to  that  court,  be  ordered  to  be  paid  to  the  sheriff  pr  into  the 
State  court 

In  the  case  of  the  Royal  Saxon,  the  purchasers  at  thej&eriff's 
sale  might  have  obviated  the  necessity  of  a  sale  by  tfie  admi- 
ralty by  satisfying  the  maritime  liens.    They  could  liavexlis* 
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charged  the  vessel  from  them  by  paying  the  holders,  or,  by 
leave  of  the  admiralty  court,  they  could  have  paid  into  its 
registry  enough  to  satisfy  them,  being  entitled  to  receive  back 
any  surplus.  Li  this  way  they  could  have  acquired  a  perfect 
title ;  but  they  pursued  neither  course,  nor  did  they  bring  the 
matter  in  any  form  before  the  District  Court  of  the  United 
States.  The  maritime  liens  therefore  continued  attached  to 
the  vessel  after  the  sheriff's  sale,  and  until  sold  by  the  mar- 
shal, when  Mr.  Taylor  became  the  purchaser. 

If  the  doctrines  laid  down  in  this  case  by  the  Supreme  Court 
of  Pennsylvania,  and  on  which  the  judgment  of  that  court  can 
•lone  be  sustained,  are  to  be  adopted  as  the  maritime  ahd  ad- 
miralty law  of  the  United  States,  the  privileged  lien,  hereto- 
fore supposed  to  belong  to  mariners,  is  in  effect  taken  away. 
It  will  be  in  the  power  of  a  master  or  owner  of  a  vessel,  in 
every  case,  to  prevent  seamen  from  availing  themselves  of  their 
lien. 

This  may  be  effected  by  proeurin?  a  constable  to  seize  the 
vessel,  and  hold  her  in  custody  until  she  is  about  to  sail,  and 
then  release  her.  It  only  reauires  a  JL  fa.  or  attachment  to 
issue  on  a  judgment  confessed  before  a  justice  of  the  peace 
for  a  small  amount,  to  a  real  or  pretended  creditor;  because, 
according  to  the  doctrine  of  the  Supreme  Court  of  Pennsylva- 
nia, there  is  no  peculiar  potency  in  admiralty  process  in  rem, 
against  ships — "in  substance,  the  proceeding  by  a  justice  of 
the  peace  against  a  stray  cow  is  exactly  equivalent."  (Record, 
72;  Taylor  v.  Carryl,  12  Harris,  261.)  By  the  seizure  of  the 
ship,  therefore,  whether  by  sheriff  or  constaUe,  the  whole  cus- 
tody of  her  is  in  the  State  tribunal,  (Record,  61,  77,}  and  any 
action  or  decree  afterwards  by  the  admiralty,  in  order  to  en- 
force the  mariners'  lien  against  the  ship,  would  be  in  relation 
to  a  subject  over  which  it  had  no  control,  and  would  conse- 
quently be  void."  (Record,  61;  Taylor  v.  Carryl,  12  Harris 
Rep.,  269;) 

Judge  Welbj  in  his  opinion  delivered  in  the  case  of  the 
Golden  Gate,  (Newberry's  Adm.  Rep.,'  296,  808;  5  Am.  Law 
Reg.,  155, 158,)  points  out  other  inconveniences  from  allowing 
to  tne.  process  of  justices  of  the  peace,  &c,  the  force  of  pro- 
ceedings in  rem.  "If,"  says  he,  " there  is  an  average  of  fifty 
counties  to  each  State,  and  twenty  justices  of  the  peace  to 
each  qpunty,  we. should  then  have  in  the  United  States  thirty- 
one  thousand  courts  of  admiralty  and  maritime  jurisdiction,  to 
say  nothing  of  the  courts  of  record,"  &c.  (5  Am.  Law  Rear., 
158,159.) 

.  The  Supreme  Court  of  Pennsylvania  have  decided  that,  "by 
the  law  of  that  State,  a  seaman  may  come  into  her  courts  and 
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enforce  his  maritime  lien  for  wages  against  the  proceeds  of  a 
vessel  sold  by  the  sheriff.  Although  this  be  a  doctrine  un- 
known to  the  old  common  law,  yet  there  would  be  no  reason 
to  complain  of  it,  if  that  court  had  not  gone  farther,  and  de- 
cided that  the  seaman's  only  remedy  in  such  a  case  was  in  the 
State  court,  and  that  he  had  no  longer  a  right  to  enforce  his 
lien  in  the  admiralty.  The  State  court  undertook  to  define 
the  limits  of  the  jurisdiction  of  the  admiralty  courts;  and  if  it 
has  erred  in  this,  it  is  the  right  and  duty  of  the  Supreme  Court 
of  the  United  States  to  correct  the  error,  and  whilst  asserting 
the  legitimate  jurisdiction  of  the  admiralty,  to  adminibter  the 
maritime  law  as  it  has  been  recognised  and  established  by  the 
Constitution  and  laws  of  the  United  States.  It  is  an  important 
function  of  this  court  to  defend  the  lawful  jurisdiction  of  the 
admiralty,  and  the  just  efficacy  of  its  process  against  judicial 
as  well  as  legislative  encroachment,  among  other  reasons,  be* 
cause  on  these  mainly  depend  the  rights  of  seamen  and  others 
having  maritime  liens. 

In  this  case,  the  Supreme  Court  of  the  United  States  is  not 
called  on  to  alter  in  any  respect  the  municipal  law  of  Pennsyl- 
vania, but  simply  to  declare  that  the  additional  remedy  allowed 
to  seamen  by  that  law  does  not  oust  the  admiralty  of  its  ex-> 
elusive  jurisdiction,  if  the  seamen  prefer  a  recourse  to  it,  rather 
than  to  the  remedies  provided  by  the  State  law. 

A  reversal,  therefore,  of  the  judgment  of  the  Supreme  Court 
of  Pennsylvania  will  involve  no  victory  of  Federal  over  State 
authority  and  power.  It  will  concede  to  the  admiralty  and 
maritime  jurisdiction  of  the  Federal  courts  nothing  but  what 
the  stanchest  friend  of  State  rights  and  the  most  jealous  ad- 
versary of  Federal  encroachment  may  safely  concede,  because 
imperatively  required  for  the  safety  and  protection  of  a  class 
of  men  whose  rights  are  specially  protected  by  the  commercial 
codes,  of  every  civilized  nation,  and  by  none  more  carefully 
than  by  that  of  the  United  States;  rights,  in  the  maintenance 
of  which  the  Commonwealth  of  Pennsylvania  and  her  people 
are  as  much  interested  as  the  people  of  any  of  the  other  States, 
for  the  sake  of  those  of  her  citizens  (and  they  are  very  numer- 
ous) who  have  devoted  themselves  to  the  sea. 

The  third  point  of  the  counsel  for  the  defendant  was  the 
following: 

Third  Point  The  judgment  below  dn  the  merits  of  the  con- 
troversy determined  by  it  is  free  from  error. 

I.  The  plaintiff  below,  by  his  purchase  at  the  sheriff's  sale, 
acquired  a  good  title  to  the  barque  "Royal  Saxon;" 

1.  By  the  process  of  foreign  attachment!  and  the  possession 
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of  the  sheriff  under  that  process,  the  barque  was  in  the  custody 
of  the  law,  to  abide  the  result  of  the  suit  in  which  process  is- 
sued. (Act  Penn.,  June  13, 1856,  sees.  48,  50 ;  same,  March 
20,  1845,  sec.  2;  Morgan  v.  Whatmaugh,  5  What.,  125;  Serg. 
For.  Att,  1,  28.) 

2.  Its  sale,  pending  the  suit,  as  perishable  property,  was 
regular,  and  by  authority  of  a  competent  court  having  juris- 
diction. 

3.  The  judicial  sale  of  property  as  perishable  is,  in  the  na- 
ture of  the  procedure,  and  from  the  same  policy  and  necessity 
which  occasion  the  sale,  a  conversion  or  transmutation  of  the 
thing  itself,  overriding  every  question  of  title  and  lien. 

(17)  The  right  and  power  of  such  sale  are  not  supported  upon 
any  notion  or  determination  of  title,  but  wholly  upon  the  con- 
dition of  the  thing  sold. 

(2.)  The  motive  and  effect  of  the  sale  are  for  the  benefit  of 
the  real  title  and  of  every  valid  lien,  to  save  from  perishing  to 
the  owner  and  the  lienor  the  subject  of  his  property  or  lifen. 

(3.)  To  sav  the  court  has  this  right  to  sell  the  thing  in  its 
custody,  and  exercises  this  right,  and  yet  the  buyer  at  such 
sale  does  not  take  the  thing  sold,  but  only  the  right,  title,  or 
interest,  of  some  particular  person  or  persons,  is  insensible, 
and  subversive  of  the  whole  doctrine  of  sales  by  necessity. 
(Foster  v.  Cockburn,  Sir  Thomas  Parker's  Exch.  R.,  70;  Jen- 
nings v.  Carson,  4  Cranch,  26,  27;  Grant  r.  McLaughlin,  4 
Johns.  K.,  34;  The  Tilton,  5  Mas.,  481,  482.) 

(4.J  The  remedy  of  any  party  whose  property  has  been,  with-  , 
out  right  as  against  him,  Drought  into  this  peril  of  litigation 
which  has  necessitated,  and  so  justified,  its  valid  sale,  is  by 
action  against  the  suitor  or  the  officer  who  has  wrongfully  sub- 
jected it  to  this  conversion,  or  by  claiming  upon  the  proceeds 
of  the  sale,  at  his  election. 

II.  The  defendant  below,  by  his  purchase  at  the  marshal's 
sale,  acquired  no  title  to  the  barque. 

1.  When  the  attachment  and  monition  issued  in  the  admi- 
ralty suit,  the  barque  was  in  the  custody  of  the  sheriff  of  the 
county  of  Philadelphia,  and  so  continued  until  after  the  order 
for  its  sale  as  perishable. 

The  marshal,  therefore,  never  had  custody,  nor  the  District 
Court  possession,  of  the  barque,  to  support  any  jurisdiction  to 
sell  asj>3rishable.  (The  Robert  Fulton,  1  Paine  C.  C.  R,  625, 
626;  Magan  v.  Lucas,  10  Peters,  408;  Jennings  v.  Carson,  4 
Cranch,  26,  27.) 

2.  The  effect  of  a  sale  in  admiralty,  pending  a  suit,  of  prop- 
erty as  perishable,  is  not  at  all  strengthened  or  qualified  by  the 
nature  of  the  claim  or  lien  prosecuted  in  the  suit 
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Whether  the  cause  of  action  be  of  one  degree  of  privilege 
or  priority  or  another,  the  efficacy  of  the  writ  to  the  marshal  is 
the  same,  the  custody  of  the  court  is  the  same,  and  the  grounds 
and  effect  of  the  special  sale  of  the  property  in  custody  are  the 
same. 

60,  too,  whether  the  cause  of  action  fail  to  be  supported  in 
the  final  decree  is  immaterial;  the  jurisdiction  to  sell,  and  the 
title  conveyed,  depending  on  the  court's  possession  of  the  suit, 
a  lid  of  the  perishable  property,  and  not  at  all  on  the  event  of 
the  suit.  (Manner  v.  Bell,  the  case  of  the  Bold  Buccleugh  in 
Privy  Council,  22  En*.  L.  and  E.) 

3.  The  title  of  the  defendant  below,  then,  derives  no  special 
validity  from  the  peculiar  privilege  among  admiralty  liens  ac- 
corded to  wages. 

The  whole  question  is,  between  the  two  sales  by  the  two 
courts,  as  to  which  passed  the  title ;  if  the  cause  of  action  in 
the  Supreme  Court  of  Pennsylvania  had  been  for  seamen's 
wages,  and  the  cause  of  action  in  the  District  Court  had  been 
on  a  charter  party,  or  bill  of  lading,  the  question  of  the  effect 
of  the  two  sales  would  rest  on  the  same  considerations  as  under 
the  actual  facts  in  the  case. 

EH.  The  sale  by  the  sheriff  gave  to  the  purchaser  a  title 
discharged  of  all  liens,  which  thereafter  attached  only  to  the 
fund  produced  by  the  sale.  This  effect  follows  every  judicial 
sale  of  the  res  itself,  (made  by  a  court  having  jurisdiction,)  and 
the  claim  of  seamen's  wages  has  no  exemption  from  this  con- 
sequence. 

1.  The  nature  of  the  lien  of  seamen's  wages  subjects  it  to 
this  consequence. 

It  is  neither  a  Jus  in  re  nor  a  his  ad  rem;  it  gives  no  right  of 
possession,  and  is  not  displaced  by  change  of  possession — it  is 
a  right  of  action  to  be  enforced  bv  judicial  procedure,  and  with 
(among  others)  the  special  remedy  of  being  satisfied,  by  means 
of  such  procedure,  out  of  the  ship.  (The  Nancy,  1  Paine  C. 
C.  R.,  184;  The  Brig  Nestor,  1  Sumn.,  80;  Ex  parte  Foster,  2 
Story,  144;  Harmer  9.  Bell,  22  Eng.  L.  and  £.  K.,  72.) 

"Whatever  prevents  the  judicial  process  (from  whose  vigor 
alone  the  seamen's  right  of  action  is  converted  into  a  right  of 
possession  or  dominion  over  the  ship)  from  reaching  the  ship. 

G>stpones  or  defeats,  as  the  case  may  be,  the  enforcement  of 
s  right  of  action  against  the  ship. 

If  the  ship  be  locally  without  the  jurisdiction  of  the  process, 
this  postpones  or  defeats  the  remedy. 

If  the  ship,  though  locally  within  the  jurisdiction  of  the  pro- 
cess, be  withdrawn  from  its  operation  by  a  previous  subjection 
to  the  process  of  another  jurisdiction)  this  postpones  or  defeats 
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the  remedy.  (The  Robert  Fulton,  ut  supra;  Hagan  v.  Lucas, 
same.) 

A  conversion  of  the  ship  into  proceeds  by  a  lawful  exercise 
of  dominion  over  it,  by  paramount  authority,  or  through  judi- 
cial-sentence,  defeats  the  remedy  against  the  ship,  which,  as  it 
were,  no  longer  exists,  in  specie,  to  meet  the  remedy. 

The  familiar  rule,  that  seamen's  claims  attach  for  their  sat- 
isfaction to  the  proceeds  of  such  sales,  proves  that  the  ship  is 
discharged  from  their  claims;  otherwise  the  seamen  would  take 
the  purchase-money,  produced  by  other  interests  than  theirs, 
to  discharge  claims  still  resting  on  the  ship,  and  not  included 
in  the  purchase-money.  (Presb.  Corp.  v.  Wallace,  3  Eawle. 
150;  Sheppard  v.  Taylor,  5  Pet.,  675;  Brown  v.  Full,  2  Surnn^ 
441;  Trump  v.  Ship  Thomas,  Bee's  R.,  86;  The  St.  Jago  de 
Cuba,  9  Wheat,  414,  419.) 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 

This  cause  comes  before  this  court  by  writ  of  error  to  the 
Supreme  Court  of  Pennsylvania,  under  the  twenty-fifth  section 
of  the  judiciary  act  of  the  24th  September,  1789. 

The  defendants  (Ward  &  Co.)  instituted  an  action  of  re- 
plevin in  the  Supreme  Court  of  Pennsylvania,  for  the  barque 
Royal  Saxon. 

Upon  the  trial  of  the  cause  at  rtisiprius,  it  appeared  that  the 
barque  arrived  at  the  port  of  Philadelphia  in  October,  1847,  on 
a  trading  voyage,  and  was  the  property  of  Robert  Mclntyrc, 
of  Londonderry,  in  Ireland.  In  November,  1847,  she  was  seized 
by  the  sheriff  of  Philadelphia  county,  under  a  writ  of  foreign 
attachment  that  was  issued  against  her  owner  and  another,  at 
the  suit  of  McGee  &  Co.,  of  New  Orleans,  from  the  Supreme 
Court;  and  at  the  same  time  her  captain  was  summoned  as  a 
garnishee.  On  the  15th  January,  1848,  those  creditors  com* 
menced  proceedings  in  the  Supreme  Court  to  obtain  an  order 
of  sale,  because  the  barque  was  of  a  chargeable  and  perishable 
nature,  suffering  deterioration  from  exposure  to  the  weather, 
and  incurring  expenses  of  wharfage,  custody  fees,  &c,  &c.  This 
application  was  opposed  by  the  captain  of  the  barque,  but  was 
allowed  by  the  court  on  the  29th  of  January,  1848.  The  ves- 
sel was  duly  sold  by  the  sheriff  under  this  order,  the  9th  Feb- 
ruary, 1848,  to  the  plaintiffs  in  the  replevin,  Ward  &  Co. 

On  the  21st  January,  1848,  while  the  writs  of  attachment 
were  operative,  and  a  motion  for  the  sale  of  the  barque  was 
pending  in  the  Supreme  Court,  the  seamen  on  board  the  barque 
filed  their  libel  in  the  District  Court  of  the  United  States  for 
the  eastern  district  of  Pennsylvania,  sitting  in  admiralty,  for 
the  balances  of  wages  due  to  them,  respectively,  up  to  that  date, 

Digitized  by  VjOOQIC 


592  SUPREME  COURT. 

Taylor  ttaLr,  OcnyL 

and  prayed  for  the  process  of  attachment  against  the  barque, 
according  to  the  practice  of  the  court  This  was  issued,  and, 
on  the  same  day,  the  marshal  returned  on  the  writ,  "  Attached 
the  barque  Royal  Saxon,  and  found  a  sheriff's  officer  on  board, 
claiming  to  have  her  in  custody."  The  captain  appeared  to  this 
libel,  and  filed  an  answer  admitting  the  demands  of  the  seamen. 

On  the  25th  January  he  exhibited  a  petition  to  the  District 
Court,  in  which  he  represented  the  pendency  of  the  suits  in  at- 
tachment and  in  admiralty;  that  the  barque  was  liable  to  him 
for  advances ;  that  she  was  subject  to  heavy  charges,  and  could 
not  be  employed  to  carry  freight;  and  therefore  he,  with  the 
approbation  of  the  British  consul,  which  accompanied  the  peti- 
tion, solicited  an  order  of  sale  for  the  benefit  of  all  persona  in- 
terested. This  order  was  granted  by  the  District  Court,  after 
due  inquiry,  on  the  9th  February,  1848,  and  was  executed  the 
15th  of  February,  1848,  by  the  marshal  of  the  court,  at  which 
time  the  defendant  in  the  replevin  was  the  purchaser,  who  took 
the  possession  of  the  vessel,  and  held  her  until  retaken  in  this 
replevin  suit  of  Ward  &  Co.  Upon  the  trial  of  the  replevin 
cause  at  nisi  prhts,  the  defendant  solicited  instructions-to  the 
jury,  which  were  refused  by  the  court,  and  the  court  instructed 
the  jury  unfavorably  to  his  title.  From  the  instructions  asked, 
and  the  charge  delivered,  a  selection  is  made,  to  exhibit  the 
questions  decided.    The  court  was  requested  to  charge — 

8.  "That  when  the  lien  of  a  mariner  for  wages  is  sought  to 
be  enforced  in  the  admiralty  by  libel,  and  the  marshal  has  at- 
tached the  vessel  under  such  proceedings,  the  vessel  so  attached 
is  in  the  exclusive  custody  of  the  admiralty  until  the  claims  of 
the  libellants  have  been  adjudicated,  or  the  vessel  relieved  by 
order  of  the  court,  on  stipulation  or  otherwise;  and  such  ex- 
clusive custody  exists,  notwithstanding  a  previous  foreign 
attachment  from  a  court  of  law  served  on  tne  vessel  by  the 
sheriff." 

5.  "That  a  foreign  attachment  is  not  properly  a  proceeding 
in  rem;  but  an  attachment  from  the  admiralty  on  a  libel  for 
mariners1  wages  is  in  rem;  and  the  legal  possession  acquired 
by  the  sheriff  on  service  of  the  writ  of  foreign  attachment,  is 
ended,  superseded,  or  suspended,  by  the  service  of  such  attach- 
ment from  the  admiralty." 

8.  "That  wheu,  on  thfe  21st  of  January,  1848,  the  Royal 
Saxon  was  attached  under  the  process  issued  on  the  libel  for 
mariners'  wages,  she  came  by  virtue  of  that  attachment  into 
the  exclusive  custody  of  the  court  of  admiralty;  and  such  ex- 
clusive legal  custody  continued  from  the  21st  January,  1848, 
until  the  sale  by  the  marshal,  by  order  of  that  court!  on  the 
16th  February,  1848." 
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10.  "  That  the  legal  poc*ession  of  the  vessel  being  exclusively 
in  the  admiralty  court  from  the  21st  January,  1848,  till  the 
Bale  made,  by  order  of  that  court,  on  the  15th  February,  1848, 
the  sale  by  the  sheriff  on  the  9th  February,  1848,  eave  no  title 
to  the  purchaser  as  against  the  sale  by  the  marshal." 

The  court  refused  so  to  instruct  the  jury,  but  charged  them : 
"That  the  court  of  admiralty  could  not  proceed  against  the 
vessel  while  she  remained  in  the  custody  of  an  independent 
and  competent  jurisdiction;  that  the  presence  of  the  marshal 
on  the  ship  did  not  prove  his  custody,  for  the  sheriff's  officer 
was  there  before  him ;  that  the  marshal  did  not  dispossess  the 
sheriff,  but  prudently  retired  himself,  and  informed  the  cdurt 
in  his  return  that  the  vessel  was  in  the  custody  of  the  sheriff; 
that  if  the  sheriff  first  took  possession  of  the  vessel,  and  main- 
tained it  until  she  was  sold  to  the  plaintiffs,  they  had  the  better 
title;  and  that  the  fact  of  the  continuing  possession  of  the 
sheriff  was  for  the  jury."  A  verdict  was  returned  in  favor  of 
the  plaintiffs,  upon  which  a  judgment  was  rendered  in  the  Su- 
preme Court  in  their  favor,  confirming  the  opinion  of  the 
judge  as  expressed  to  the  jurjr  at  nisiprius. 

The  judgment  of  the  District  Court  allowing  the  order  of 
sale  proceeded  upon  the  grounds:  "That  the  suits  in  attach- 
ment in  the  Supreme  Court  applied  to  alleged  interests  in  the 
vessel,  not  to  the  vessel  itself.  The  attachment  creditor,  if  he 
succeeds  in.  his  suit,  obtains  recourse  against  the  thing  attached 

i'ust  so  far  as  his  defendant  had  interest  in  it,  and  no  farther. 
?he  rights  of  third  parties  remain  in  both  cases  unaffected. 
The  bottomry  creditor,  residing,  it  may  be,  in  a  foreign  country, 
is  no  party  to  either  proceeding,  and  loses  none  of  his  rights. 
His  contract  was  with  the  thing,  not  the  owner,  and  it  is  there- 
fore not  embarrassed,  and  cannot  be,  by  any  question  or  con- 
test of  ownership.  So,  too,  seamen,  whoever  owns  the  vessel, 
or  how  often  soever  the  ownership  may  be  changed,  wherever 
she  may  go,  whatever  may  befall  her — so  long  as  a  plank  re- 
mains of  her  hull,  the  seamen  are  her  first  creditors,  and  she 
is  privileged  to  them  for  their  wages,"  &c.,  &c. 

Again:  "What  interest  in  the  ship,"  asks  the  District 
Court,  "does  the  sheriff  propose  to  dell?  Not  a  title  to  it, 
but  the  defendant's  property  in  it,  whatever  it  may  be.  Not 
so  in  the  admiralty.  Here  the  subject-matter  of  the  contro- 
versy is  the  res  itself.  It  passes  into  the  custody  of  th*  court. 
All  the  world  are  parties,  and  the  decree  concludes  all  out- 
standing interests,  because  all  are  represented.  Here  they  are 
marshalled  in  their  order  of'  title  and  privilege.  There  is  no 
difficulty  in  allowing  an  arrest  by  the  admiralty,  notwith- 
standing the  vessel  or  some  interest  in  it  has  passed  into  the 
vol.  xx.  88 
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custody  of  the  sheriff.  He  retains  all  his  rights,  notwithstand- 
ing the  marshal's  intervention*  The  proceedings  against  the 
vessel,  the  thing,  the  suhject  of  the  property  or  title,  may  still 
go  on  in  the  admiralty.  The  sheriff's  vendee  of  the  ship  may 
intervene  there,  as  the  defendant  might  have  done  in  this  court ; 
he  may  make  defence  to  the  proceeding  there  fes  the  successor 
to  the  defendant's  rights,  and  may  be  substituted  ultimately 
before  the  judge  of  the  admiralty  as  a  claimant  of  the  surplus 
fund." 

This  cause  has  been  regarded  in  this  court  as  one  of  import- 
ance. It  has  been  argued  three  different  times  at  the  bar,  and 
has  received  the  careful  consideration  of  the  court  The  de- 
liberations of  the  court  have  resulted  in  the  conviction  that 
the  question  presented  in  the  cause  is  not  a  new  question,  and 
is  not  determinable  upon  any  novel  principle,  but  that  the 
question  has  come  before  this  and  other  courts  in  other  forms, 
and  has  received  its  solution  by  the  application  of  a  compre- 
hensive principle  which  has  recommended  itself  to  the  courts 
as  just  and  equal,  and  as  opposing  no  hindrance  to  an  efficient 
administration  of  the  judicial  power. 

In  Payne  v.  Drew,  4  East.,  523,  Lord-  Ellenborough  said: 
"It  appears  to  me,  therefore,  not  to  be  contradictory  to  any 
cases  nor  any  principles  of  law,  and  to  be  mainly  conducive 
to  public  convenience  and  to  the  prevention  of  fraud  and  vex- 
atious delay  in  these  matters,  to  hold  that  where  there  are 
several  authorities  equally  competent  to  bind  the  goods  of  a 
party,  when  executed  by  the  proper  officer,  that  they  shall  be 
considered  as  effectually  and  for  all  purposes  bound  by  the 
authority  which  first  actually  attaches  upon  them  in  point  of 
execution,  and  under  which  an  execution  shall  have  been  first 
executed." 

This  rule  is  the  fruit  of  experience  and  wisdom,  and  regulates 
the  relations  and  maintains  harmony  among  the  various  supe- 
rior courts  of  law  and  of  chancery  in  Great  Britain. 

Those  courts  take  efficient  measures  to  maintain  their  con- 
trol over  property  within  their  custody,  and  support  their  offi- 
cers in  defending  it  with  firmness  ana  constancy.  The  court 
of  chancery  does  not  allow  the  possession  of  its  receiver,  se- 
questrator, committee,  or  custodee,  to  be  disturbed  by  a  party, 
whether  claiming  by  title  paramount  or  under  the  right  which 
they  were  appointed  to  protect,  (Evelyn  v.  Lewis,  3  Hare,  472; 
5  Madd.,  406,)  as  their  possession  is  the  possession  of  the  court. 
(Noe  v.  Gibson,  7  Paige,  718.)  Nor  will  the  court  allow  an  in- 
terfering claimant  to  question  the  validity  of  the  orders  under 
vhich  possession  was  obtained,  on  the  ground  that  they  were 
improvidently  made.    (Russell  v.  East  Anglien  R.  Co.,  8  McN. 
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and  Gord.,  104.)  The  courts  of  law  uphold  the  right  of  their 
officers  to  maintain  actions  to  recover  property  withdrawn 
from  them,  and  for  disturbance  to  them  in  the  exercise  of  the 
duties  of  their  office. 

But  it  is  in  this  court  that  the  principle  stated  in  Payne  v. 
Drew  has  received  its  clearest  illustration,  and  been  employed 
most  frequently,  and  with  most  benignant  results.  It  forms  a 
recognised  portion  of  the  duty  of  this  court  to  give  preference 
to  such  principles  and  methods  of  procedure  as  shall  serve  to 
conciliate  the  distinct  and  independent  tribunals  of  the  States 
and  of  the  Union,  so  that  they  may  co-operate  as  harmonious 
members  of  a  judicial  system  coextensive  with  the  United 
States,  and  submitting  to  the  paramount  authority  of  the  same 
Constitution,  laws,  and  Federal  obligations.  The  decisions  of 
this  court  that  disclose  such  an  aim,  and  that  embody  the 
principles  and  modes  of  administration  to  accomplish  it,  have 
KOhe  from  the  court  with  authority,  and  have  returned  to  it, 
bringing  the  vigor  and  strength  that  is  always  imparted  to 
magistrates,  of  whatever  class,  by  the  approbation  and  confi- 
dence of  those  submitted  to  their  government.  The  decision 
in  the  case  of  Hagan  v.  Lucas,  10  Pet,  400,  is  of  this  class.  It 
was  a  case  in  which  a  sheriff  had  seized  property  under  valid 
process  from  a  State  court,  and  had  delivered  it  on  bail  to  abide 
a  trial  of  the  right  to  the  property,  and  its  liability  to  the  exe- 
cution. The  same  property  was  then  seized  by  the  marshal, 
under  process  against  the  same  defendant  This  court,  in  their 
opinion,  say:  * 'Where  a  sheriff  has  made  a  levy,  and  after- 
wards receives  executions  against  the  same  defendant,  he  may 
appropriate  any  surplus  that  shall  remain,  after  satisfying  the 
first  levy  by  the  order  of  the  court.  But  the  same  rule  does 
not  govern  when  the  executions,  as  in  the  present  case,  issue 
from  different  jurisdictions.  The  marshal  may  apply  moneys 
collected  under  different  executions,  the  same  as  the  sheriff. 
But  this  cannot  be  done  as  between  the  marshal  and  the  sheriff; 
a  most  injurious  conflict  of  jurisdiction  would  be  likelyjoften 
to  arise  between  the  Federal  and  the  State  courts^if  the  final 
process  of  the  one  could  be  levied  on  property  which  had  been 
taken  on  process  of  the  other.  The  marshal  or  the  sheriff  as 
the  case  may  be,  by  a  levy  acquires  a  special  property  in  the 
goods,  and  may  maintain  an  action  for  them.  Bui  if  the  same 
goods  may  be  taken  in  execution  by  the  marshal  and  the  sheriff,  does 
this  special  property  vest' in  the  one  or  the  other y  or  both  of  them  f  No 
such  .case  can  bxist  ;  property  once  levied  on  remains  in  the 
custody  of  the  law,  and  is  not  liable  to  be  taken  by  another 
execution  in  the  hands  of  a  different  officer,  and  especially  by. 
an  officer  acting  under  another  jurisdiction/'    The  principle 
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contained  in  this  extract  frotn  the  opinion  of  the  court  was 
applied  by  this  court  to  determine  the  conflicting  pretensions 
of  creditors  by  judgment  in  a  court  of  the  United  States,  and 
au  administrator  who  has  declared  the  insolvency  of  his  estate, 
and  was  administering  it  under  the  orders  of  a  probate  court; 
(6  How.  S.  C.  R.,  107,)  in  a -controversy  between  receivers  and 
trustees  holding  under  a  court  of  chancery,  and  judgment 
creditors  seeking  their  remedy  by  means  of  executory  process, 
(14  How.  S.  C.  K.,  62,  868,)  and  to  settle  the  priorities  of  ex- 
ecution creditors  of  distinct  courts.  (Pulliam  r.  Osborn,  17 
How.,  471.) 
In  a  case  not  dissimilar  in  principle  from  the  present,  the 

Erinciple  was  applied  in  favdr  of  the  Executive  department, 
aving  property  in  custody  whose  possession  was  disturbed  by 
a  State  officer  under  judicial  process.  An  attachment  from  a 
State  court  was  levied  upon  merchandise  imported,  but  not 
entered  at  the  custom-house,  and  the  validity  of  the  levy  was 
the  question  involved.  (Harmar  v.  Dennie,  3  Pet.,  292.)  The 
court  Bay:  "From  their  arrival  in  port,  the  goods  are,  in  legal 
contemplation,  in.  the  custody  of  the  United  States.  An  at- 
tachment of  such  goods  presupposes  a  right  to  take  the  pos- 
session and  custody,  and  to  make  such  possession  and  custody 
exclusive.  If  the  officer  attaches  upon  mesne  process,  he  has 
the  right  to  hold  the  possession  to  answer  the  exigency  of  the 
writ.  *  The  act  of  Congress  recognises  no  such  authority,  and 
admits  of  no  such  exercise  'of  right."  To  the  argument,  that 
the  United  States  might  hold  for  the  purpose  of  collecting  du- 
ties,' and  the  sheriff  might  attach  the  residuary  right,'  subject 
to  the  prior  claim, «the  court  say:,.  "The  United  States  have 
nowhere  recognised  or  provided  for  a  concurrent  possession  or 
custody  by  any  such  officer." 

A  recognition  of  the  same  principle  is  to  be  found  in  Peck 
v.  Jenness,  7  How:  S,  C.  R.,  612;  An  act  of  I  Congress  had 
conferred,  on  the  courts  of  .the  United  States  exclusive  jurisdic- 
tion "of  all  suits'  and  proceedings  of  bankruptcy,"  and  had 
provided  that  the  act  should  not  be  held  to  impair  or  destroy 
existing  rights,  liens,  mortgages,  Ac,  &6.,'on  the  estate  of  the 
bankrupt.  *  A  District  Court  of  the  UnitecLStafes  decided  tha* 
'its  Jurisdiction  extended  to  administer  the  entire  estate  of  the 
bankrupt  court,  and  that  the  liens  on  the  property,  whether 
judicial  or  consensual,  must  be  bsserted  exclusively  in  that 
jcourt,  and  that  all  other  jurisdictions  had  l*een.  superseded. 
This  court  denied  T tfce  pretension  of  the  District  Court,  and 
.affirmed, "That  When  a  court  has  jurisdiction,  it  has  a  right  to 
decide  every  question  which  occurs  in*  the  caused  and  when 
the  jurisdiction  6f  the  court  and  the  right  <rf  the  plain  tiff  to 
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prosecute  his  suit  has  once  attached,  that  right  cftnnot  be  ar* 
rested  or  taken  away  by  proceedings  in  another  suit  These 
rules  have  their  foundation  not. merely  in  comity,  but  in  ne- 
cessity ;  for  if  one  may  eiyoin,  the  other  may  retort,  by  injunc- 
tion, and  thus  the  parties  be  without  remedy,  being  liable  to 
a  process  for  contempt  in  one,  if  they  dare  to  proceed  in  the 
other.  Neither  can  one  take  property  from  the  custody  of  the 
other  by  replevin,  or  any  other  process,  for  this  would. produce 
a  conflict  extremely  embarrassing  to  the  administration  of 
justice." 

The  legislation  of  Congress,  in  organizing  the  judicial  pow- 
ers of  the  United  States,  exhibits  much  circumspection  in  avoid- 
ing occasions  for  placing  the  tribunals  of  the  States  and  of  the 
Union  in  any  collision.  A  limited  number  of  cases  exist,  in 
which  a  party  sued  in  a  State  court  may  obtain  the  transfer  of 
the  cause  to  a  court  of  the  United  States,  by  an  application  to 
the  State  court  in  which  it  was  commenced;  and  this  court,  in 
a  few  well-defined  cases,  by  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789,  may  revise  the  judgment  of  the  tribunal  of  last 
resort  of  a  State.  In  all  other  respects  the  tribunals  of  the 
State  and  the  Union  are  independent  of  one  another.  The, 
courts  of  the  United  States  cannot  issue  "an  injunction  to  stay 
proceedings  in  any  court  of  a  State,"  and  the  judiciary  act  pro- 
vides that  "  writs  pf  habeas  corpus  shall  in  no  case  extend  to 
prisoners  in  jail,  unless  where  they  are  in  custody  under  or  by 
color  of  authority  of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  the  same,  or  are  necessary  to  be. 
brought  into  court  to  testify."  "  Thus,  as  the  law  now  stands," 
say  this  court,  "an  individual  who  may  be  indicted  in  a  Cir- 
cuit Court  for  treason  against  the  United  States  is  beyond  the 
power  of  the  Federal  courts  and  judges,  if  he  be  in  custody 
under  the  authority  of  a  State."  (Ex  parte  Dorr,  S  How.  S. 
C.  R.,  108.)  And  signal  instances  are  reported  in  verification 
of  the  above,  statement.    (Ex  parte  Robinson,  6  McLean  R., 

^  Tnis  inquiry  will  not  be  considered  as  irrelevant  to  the  ques- 
tion under  the  consideration  of  the  court.  The  process  of  for- 
eign attachment  has  been  for  a  long  time  in  use  in  Pennsyl- 
vania, and  its  operation  is  well  denned,  by  statute  as  well  as 
judicial  precedents.  The  duties  of  the  sheriff,  under  that  pro- 
cess, are  identical  with  those  of  a  marshal,  holding  an  attach- 
ment from  the  District  Court  sitting  in  admiralty.  "The 
goods  and  chattels  of  the  defendant,  in  the  attachment,  (such 
is  the  language  of  the  statute,)  in  the  hands  of  the  garnishee, 
shall,  after  such  service,  be  bound  by  such  writ,  and  be  in  the 
officer's  power;  and  if  susceptible  of  seizure  or  manual  occ^q 
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pation,  the  officers  shall  proceed  to  secure  the  same,  to  answer 
and  abide  the  judgment  of  the  court  in  that  case,  unless  the 
person  having  the  same  shall  give  security.  (Purdin's  Dig.,  50, 
sec.  50;  5  Whar.,  125;  Carryi  v.  Taylor,  12.) 

It  follows,  by  an  inevitable  induction  from  the  cases  of  Har- 
mar  v.  Dennie,  8  Pet,,  299 ;  Hagan  v.  Lucas,  10  Pet.,  400 ;  and 
Peck  v.  Jenness,  7  How.,  612,  that  the  custody  acquired  through 
the  "  seizure  or  manual  occupation  "  of  the  Iioyal  Saxon,  under 
the  attachment  by  the  sheriff  of  Philadelphia  county,  could  not 
legally  be  obstructed  by  the  marshal,  nor  could  he  properly 
assert  a  concurrent  right  with  him  in  the  property,  unl  *8  the 
court  of  admiralty  holds  some  peculiar  relation  to  the  State 
courts  or  to  the  property  attached,  which  authorized  the  action 
or  right  of  its  marshal.  The  relation  of  the  District  Courts,  as 
courts  of  admiralty,  is  defined  with  exactness  and  precision  by 
Justice  Story  in  his  Commentaries  on  the  Constitution.  Bfe 
qarys :  "Mr.  Chancellor  Kent  and  Mr.  Rawle  seem  to  think  that 
the  admiralty  jurisdiction  given  by  the  Constitution  is,  in  all 
cases,  necessarily  exclusive.  But  it  is  believed  that  this  opin- 
ion is  founded  on  mistake.  It  is  exclusive  in  all  matters  of 
prize,  for  thereason  that,  at  the  common  law,  this  jurisdiction 
is  vested  in  the  courts  of  admiralty,  to  the  exclusion  of  the 
courts  of  common  law.  But  in  cases  where  the  jurisdiction  of 
common  law  and  admiralty  are  concurrent,  (as  in  cases  of  pos- 
sessory suits,  mariners'  wages,  and  marine  torts,)  there  is  noth- 
ing in  the  Constitution  necessarily  leading  to  the  conclusion 
that  the  jurisdiction  was  intended  to  be  exclusive;  and  there 
is  no.  better  ground,  upon  general  reasoning,  to  contend  for  it. 
The  reasonable  interpretation,"  continues  the  commentator, 
"would  seem  to  be,  that  it  conferred  on  the  national  judiciary 
the  admiralty  and  maritime  jurisdiction  exactly  according  to 
the  nature  and  extent  and  modifications  in  which  it  existed  in 
the  jurisprudence  of  the  common  law.  When  the  jurisdiction 
was  exclusive,  it  remained  so;  when  it  was  concurrent,  it  re- 
mained so.  Hence  the  States  could  have  no  right  to  create 
courts  of  admiralty  as  such,  or  to  confer  on  their  own  courts 
the  cognizance  of  such  cases  as  were  exclusively  cognizable  in 
admiralty  courts.  But  the  States  might  well  retain  and  exer- 
cise the  jurisdiction  in  cases  of  which  the  cognizance  was  pre- 
viously concurrent  in  the  courts  of  common  law.  This  latter 
class  of  cases  can  be  no  more  deemed  cases  of  admiralty  and 
maritime  jurisdiction  than  cases  of  common-law  jurisdiction." 
(8  Story's  Com.,  sec.  1666,  note.) 

In  conformity  with  this  opinion,  the  habit  of  courts  of  com- 
mon Jaw  has  been  to  deal  with  ships  as  personal  property,  sub- 
ject in  the  main,  like  other  personal  property,  to  municipal 
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authority,  and  liable  to  their  remedial  process  of  attachment 
and  execution,  and  the  titles  to  them,  or  contracts  and  torts 
relating  to  them,  are  cognizable  in  those  courts. 

It  has  not  been  made  a  question  here  that  the  Royal  Saxon 
could  not  be  attached,  or  that  the  title  could  not  be  decided  in 
replevin.  But  the  District  Court  seems  to  have  considered 
that  a  ship  was  a  juridical  person,  having  a  status  in  the  courts 
of  admiralty,  aud  that  the  admiralty  was  entitled  to  precedence 
whenever  any  question  arose  which  authorized  a  judicial  tribu- 
nal to  call  this  legal  entity  before  it.  The  District  Court,  in 
describing  the  source  of  its  authority,  says  of  the  contract  of 
bottomry,  that  "  it  is  made  with  the  thing,  and  not  the  owner/9 
and  that  the  contract  of  the  mariners  is  similar;  that  the  res 
"  represents  "  in  that  court  all  persons  having  a  right  and  priv- 
ilege, while  the  rights  of  the  owner  are  treated  there  as  some- 
thing incorporeal,  separable  from  the  re*,  and  which  might  be 
seized  by  the  sheriff  even  though  the  res  might  be  in  tne  ad 
miralty.  This  representation  is  not  true  in  matter  of  fact,  nor 
in  point  of  law.  Contracts  with  mariners  for  service,  and  other 
contracts  of  that  kind,  are  made  on  behalf  of  owners  who  incur 
a  personal  responsibility ;  and  if  leuders  on  bottomry  depend 
upon  the  vessel  for  payment,  it  is  because  the  liability  of  the 
owner  is  waived  in  the  contract  itself.  "  In  all  causes  of  action','9 
says  the  judge  of  the  admiralty  of  Great  Britain,  "which  may 
arise  during  the  ownership  of  the  persons  whose  ship  is  pro 
ceeded  against,  I  apprehend  that  no  suit  could  ever  be  main- 
tained against  a  ship,  where  the  owners  were  not  themselves 
4>er8onally  liable,  or  where  the  liability  had  not  been  given  up/9 
|The  Druid,  1  Wm.  Bob,  899.)  And  the  opinion  of  this  court 
in  The  Schooner  Freeman  v.  Buckingham,  18  How>,  183,  was 
to  the  same  effect. 

in  courts  of  common  law,  the  forms  of  action  limit  a  suit 
to  the  persons  whose  legal  right  has  been  affected,  and  those 
who  have  impaired  or  iryurea  it*  In  chancery,  the  number  of 
the  parties  is  enlarged,  and  all  are  included  who  are  interested 
in  tne  object  of  the  suit;  and  as  the  parties  are  generally 
known,  they  are  made  parties  by  name  and  by  special  notice. 

In  admiralty,  all  parties  who  nave  an  interest  m  the  subject 
.  of  the  suit — tne  res — may  appear,  and  each  may  propound  in- 
dependently his  interest.  The  seizure  of  the  res,  and  the  pub- 
lication of  the  monition  or  invitation  to  appear,  is  regarded 
as  equivalent  to  the  particular  service  of  process  in  the  courts 
of  law  and  equity.  But  the  res  is  in  no  other  sense  than  this 
the  representative  of  the  whole  world.  But  it  follows,  that  to 
give  jurisdiction  in  rem,  there  must  have  been  a  valid  seizure 
and  an  actual  control  of  the  ship  by  the  marshal  of  the  court; 
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and  the  authorities  are  to  this  effect  (Jennings  v.  Carson,  4 
Ci\,  2;  2  Ware's  Adm.  R.,  862.)  In  the  present  instance,  the 
service  was  typical  There  was  no  exclusive  custody  or  con- 
trol of  the  barque  by  the  marshal,  from  the  21st  of  January, 
1848,  to  the  day  of  the  sale;  and  when  the  order  of  sale  was 
made  in  the  District  Court,  she  was  in  the  actual  and  legal  pos- 
session of  the  sheriff. 

The  case  of  the  Oliver  Jordan,  2  Curtis's  R.,  414,  was  one  of 
a  vessel  attached  by  a  sheriff  in  Maine,  under  process  from  the 
Supreme  Court  She  was  subsequently  libelled  in  the  District 
Court  of  the  United  States,  upon  the  claim  of  a  material  man* 
The  District  Court  sustained  the  jurisdiction  of  the  court  But 
on  appeal  the  exception  to  the  jurisdiction  was  allowed,  and 
the  decree  of  the  District  Court  reversed.  Mr.  Justice  Curtis 
observed :  "  This  vessel  being  iu  the  custody  of  the  law  of  the 
State,  the  marshal  could  not  lawfully  execute  the  warrant  of 
arrest."  In  the  case  of  the  ship  Robert  Fulton,  1  Paine  C.  C. 
R.,  620,  the  late  Mr.  Justice  Thompson  held  that  the  warrant 
from  the  admiralty  could  not  be  lawfully  executed  under  sim- 
ilar circumstances,  and  that  the  District  Court  could  not  pro- 
ceed in  rem.  The  same  subject  has  been  considered  by  State 
courts,  and  their  authority  is  to  the  same  effect  (Keating  v. 
Spink,  8  Ohio  R.,  N.  S.,  105;  Carryl  v.  Taylor,  12  Harris,  264.) 

Our  conclusion  is,  that  the  District  Court  of  Pennsylvania 
had  no  jurisdiction  over  the  Royal  Saxon  when  its  order  of  sale 
was  made,  and  that  the  sale  by  the  marshal  was  inoperative. 

The  view  we  have  taken  of  this  cause  renders  it  unneces- 
sary for  us  to  consider  any  question  relative  to  the  respective 
liens  of  the  attaching  creditors,  and  of  the  seamen  for  wages, 
or  as  to  the  effect  of  the  sale  of  the  property  as  chargeable  or 
as*  perishable  upon  them. 

Our  opinion  is,  that  there  is  no  error  in  so  much  of  the  rec- 
ord of  the  Supreme  Court  of  Pennsylvania  as  is  .brought  before 
this  court  by  the  writ  of  error,  and  the  judgment  of  the  court 
is  consequently  affirmed. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  WAYNE,  Mr.  Jug- 
tice  GRIER,  and  Mr.  Justice  CLIFFORD,  dissented. 

Mr.  Justice  WAYNE,  Mr.  Justice  GREER,  and  Mr:  Justice 
CLIFFORD,  concurred  with  Mr.  Chief  justice  TANEY  in  the 
following  dissenting  opinion : 

Mr.  Chief  Justice  TANEY  dissenting : 
I  dissent  from  the  opinion  of  the  court.    The  principle  upon 
which  the  case  is  decided  is  so  important,  and  will  operate  so 
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widely,  that  I  feel  it  my  duty  to  show  the  grounds  upon  which 
I  differ.  This  will  be  done  as  briefly  as  1  can ;  for  my  object 
is  to  state  the  principles  of  law  upon  which  my  opinion  is 
formed,  rather  than  to  argue  them  at  length. 

The  opinion  of  the  court  treats  this  controversy  as  a  conflict 
between  the  jurisdiction  and  rights  of  a  State  court,  and  the 
jurisdiction  and  rights  of  a  court  of  the  United  States,  as  a 
conflict  between  sovereignties,  both  acting  by  their  own  offi- 
cers within  the  spheres  of  their  acknowledged  powers.  In  my 
judgment,  this  is  a  mistaken  view  of  the  question,  presented  by 
the  record.  It  is  not  a  auestion  between  the  relative  powers 
of  a  State  and  the  United  States,  acting  through  their  judicial 
tribunals,  but  merely  upon  the  relative  powers  and  duties  of 
a  court  of  admiralty  ana  a  court  of  common  law  in  the  case  of 
an  admitted  maritime  lien.  It  is  true  that  the  court  of  admi- 
ralty is  a  court  of  the  United  States,  and  the  court  of  common 
law  is  a  court  of  the  State  of  Pennsylvania.  But  the  very 
same  questions  may  arise,  and  indeed  have  arisen,  where 
both  courts  are  created  by  and  acting  under  the  same  sov- 
ereignty. And  the  relative  powers  and  duties  of  a  court  of 
admiralty  and  a  court  of  common  law  can  upon  no  sound 

Srinciples  be  different,  because  the  ohe  is  a  court  of  the  United 
tates  and  the  other  the  court  of  a  State.  The  same  rules 
which  would  govern  uqder  similar  circumstances,  where  the 
process  of  attachment  or  a  fieri  facias  had  issued  from  a  Circuit 
Court  of  the  United  States  exercising  a  common-law  jurisdic- 
tion, must  govern  in  this  case.  The  court  of  admiralty  and  x 
court  of  common  law  have  each  their  appropriate  ana  pre- 
scribed sphere  of  action,  and  can  never  come  in  conflict,  unless 
one  of  them  goes  outside  of  its  proper  orbit  And  a  court  of 
common  law,  although  acting  under  a  State,  has  no  right  to 
place  itself  within  the  sphere  of  action  appropriated  peculiarly 
and  exclusively  to  a  court  of  admiralty,  and  thereby  impede  it 
in  the  discharge  of  the  duties  imposed  upon  it  by  the  Consti- 
tution and  the  law. 

There  are  some  principles  of  law  which  have  been  so  long 
and  so  well  established  that  it  is  sufficient  to  state  them  with- 
out referring  to  authorities. 

The  lien  of  seamen  for  their  wages  is  prior  and  paramount 
to  all  other  claims  on  the  vessel,  and  must  be  first  paid. 

By  the  Constitution  and  laws  of  the.  United  States,  the  only 
court  that  has  jurisdiction  over  this  lien,  or  authorized  to  en- 
force it,  is  the  court  of  admiralty,  and  it  is  the  duly  of  that 
court  to  do  so. 

The  seamen,-  as  a  matter  of  right,  are  entitled  to  the  process 
of  the  court  to  enforce  payment  promptly,  in  order  that  they 
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may  not  ha  left  penniless,  and  without  the  means  of  support 
on  shore.  And  the  right  to  this  remedy  is  as  well  and  firmly 
established  as  the  right  to  the  paramount  lien. 

No  court  of  common  law  can  enforce  or  displace  this  lien. 
It  has  no  jurisdiction  over  it,  nor  any  right  to  obstruct  or  in- 
terfere with  the  lien,  or  the  remedy  which  is  given  to  the 
seaman. 

A  general  creditor  of  the  ship-owner  has  no  lien  on  the  ves- 
sel. When  she  is  attached  (as  in  this  case)  by  process  from  a 
court  of  common  law,  nothing*  is  taken,  or  can  be  taken,  but 
the  interest  of  the  owner  remaining  after  the  maritime  liens 
are  satisfied.  The  seizure  does  not  reach  them.  The  thing 
taken  is  not  the  whole  interest  in  the  ship.  And  the  only  in- 
terest which  this  process  can  seize  is  a  secondary  and  subordi- 
nate interest,  subject  to  the  superior  and  paramount  claims  for 
seamen's  wages;  and  what  will  be  the  amount  of  those  claims, 
or  whether  anything  would  remain  to  be  attached,  the  court 
of  common  law  cannot  know  until  they  are  heard  and  decided 
upon  in  the  court  of  admiralty. 

I  do  not  understand  these  propositions  to  be  disputed. 

Under  the  attachment,  therefore,  which  issued  from  the 
common-law  court  of  Pennsylvania,  nothing  was  legall v  in  the 
custody  of  the  sheriff  but  the  interest  of  the  owner,  whatever 
it  might  prove  to  be,  after  the  liens  were  heard  and  adjudicated 
in  the  only  court  that  could  hear  and  determine  them.  The 
common-law  process  was  not  and  could  not  be  a  proceeding 
in  rem,,  to  charge  the  ship  with  the  debt,  for  the  creditor  has 
no  lien  upon  her/ and  the  court  had  no  jurisdiction  over  any- 
thing but  the  owner's  residuum. 

The  whole  ship  could  not  be  sold  by  them,  so  as  to  convey 
an  absolute  right  of  property  to  the  purchaser.  And  even 
what  was  seized  was  not  taken  to  subject  it  to  the  payment  of 
the  debt,  but  merely  to  compel  the  owner  to  appear  personally 
to  a  suit  brought  against  him  in  personam  in  the  cdurt  which 
issued  the  process  of  attachment.  It  was  ancillary  to  the  suit 
against  him' personally,  and  nothing  more.  The  vessel  would 
be  released  from  the  process,  and  restored  to  him,  as  soon  as  he 

Save  bail  and  appeared  to  the  suit;  and  she  would  be  con- 
emned  and  sold  only  upon  his  refusal  to  appear.  But,  accord- 
ing to  the  laws  of  the  State  and  the  practice  of  the  common-law 
court,  twelve  months  or  more  might  elapse  before  the  vessel 
tyas  either  sold  or  released  from  the  process. 

The  question,  then,  is  simply  this:  can  a  court  of  common 
law,  having  jurisdiction  of  only  a  subordinate  and  inferior  in- 
terest, shut  the  doors  of  justice  for  twelve  months  or  more 
against  the  paramount  and  superior  claims  of  seamen  for  wages 
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due,  and  prevent  them  from  seeking  a  remedy  in  the.  only 
court  that  can  give  it?  I  think  not.  And  if  it  can  be  done, 
then  the  paramount  rights  of  seamen  for  wages,  so  long  and 
so  constantly  admitted,  is  a  delusion.  '  The  denial  of  the  reme- 
dy for  twelve  months  or  more  after  the  ship  has  arrived  is 
equivalent,  in  its  effect  upon  them,  to  a  denial  of  the  lien; 
substantially  and  practically  it  would  amount  to  the  same 
thing.  And  it  is  equally  a  denial  of  the  right  of  the  court  of 
admiralty  to  exercise  the  jurisdiction  conferred  on  it  by  the 
Constitution  and  laws  of  the  United  States. 
Now  it  is  very  clear,  that  if  this  ship  had  been  seized  by 

Srocess  from  a  common-law  court  of  the  United  States  for  a 
ebt'due  from  the  owner,  the  possession  of  the  marshal  under 
that  process  would  have  been  superseded  by  process  from  the 
admiralty  upon  a  preferred  maritime  lien.  This  I  understand 
to  be  admitted.  And  if  it  be  admitted,  I  do  not  see  how  the 
fact  that  this  process  was  from  a  common-law  court  of  a  State, 
and  served  by  its  own  officer,  can  make  any  difference ;  for 
the  common-law  court  of  a  State  has  no  more  right  to  impede 
the  admiralty  in  the  exercise  of  its  legitimate  and  exclusive 
powers,  than  a  common-law  court  of  the  United  States.  And 
the  sheriff,  who  is  the  mere  ministerial  officer  of  the  court  of 
common  law,  can  have  no  greater  power  or  jurisdiction  over 
the  vessel  than  the  court  whose  process  he  executes.  He  seizes 
what  the  court  had  a  right  to  seize ;  he  has  no  right  of  pos- 
session beyond  it;  and  if  the  interest  over  which  the  court  has 
jurisdiction  is  secondary  and  subordinate  to  the  interest  over 
which  the  admiralty  has  exclusive  jurisdiction,  his  possession 
is  secondary  and  subordinate  in  like  manner,  aud  subject  to 
the  process  on  the  superior  and  paramount  claim.    It  is  the 

Srocess  and  the  authority  of  the  court  to  issue  it  th*t  must 
etermine  who  has  the  superior  right  And  if  the  one  is  to 
enforce  a  right  paramount  and  superior  to  the  other,  it  is  per- 
fectly immaterial  whether  the  first  process  was  served  by  a 
sheriff  or  the  marshal.  Nor  does  it  make  any  difference  when 
they  are  served  by  different  officers  of  different  courts.  In  the 
case  of  the  Flora,  .1  Hagg.,  298,  the  vessel  had  been  seized  by 
a  sheriff  upon  process  from  the  Court  of  King's  Bench.  She 
was  afterwards,  and  while  in  possession  of  the  sheriff,  arrested 
upon  process  from  the  admiralty  on  a  prior  maritime  lien,  and 
was  sold  by  the  marshal  while  the  sheriff  still  held  her  under 
the  common-law  process.  The  s4le  by  the  marshal  was  held 
to  be  valid  by  the  King's  Bench.  It  is  true,  that  the  creditor 
at  whose  suit  the  vessel  was  seized  by  the,  sheriff  consented  to 
the-fiale,  and  claimed  to  come  in  for  the  surplus  after  paying 
the  maritime,  lien.    But  if  the  marshal  could  not  lawfully  ajrQc 
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rest  while  she  was  in  the  possession  of  the  sheriff  he  could 
not  lawfully  -sell  under  that  arrest,  nor  while  the  sheriff  still 
held  possession,  and  no  consent  of  parties  would  make  it  a 
valid  marshal's  sale,  and  give  a  good  title  to  the  purchaser,  if 
the  sale  was  without  authority  of  law.  The  validity  of  these 
proceedings  was  brought  before  the  courts  by  the  ship-owner, 
and  earnestly  litigated.  The  Court  of  King's  Bench  sanctioned 
the  sale,  not  upon  the  ground  that  the  creditor  consented  to  it, 
but  upon  the  ground  that  the  marshal  acted  under  a  court  of 
competent  authority,  (see  note  801,)  and  they  refused  to  inter- 
fere with  the  surplus  which  remained  after  payment  of  sea- 
men's wages,  which  had  been  paid  into  the  registry  of  the 
admiralty,  even  in  behalf  of  the  creditor  who  had  seized  under 
their  own  process.  The  King's  Bench  do  not  seem  to  have 
supposed  there  was  any  conflict  of  jurisdiction  in  the  case,  or 
that  their  process  or  officer  had  been  improperly  interfered 
with  by  the  marshal,  nor  did  the  King's  Bench  hold  that  there 
was  any  incongruity  in  the  possession  of  the  sheriff  and  the 
marshal  at  the  same  time.  On  the  contrary,  it  was  conceded 
on  all  hands  that  the  possession  of  the  sheriff  was  no  obstacle 
to  the  arrest  by  the  marshal,  nor  any  impediment  in  the  way 
of  the  admiralty,  when  exercising  its  appropriate  and  exclusive 
jurisdiction,  in  enforcing  claims  prior  and  superior  to  that  of 
the  attaching  creditor.  Is  there  any  substantial  difference 
between  that  case  and  the  one  before  us?    I  can  see  none. 

Chancellor  Kent,  in  his  Commentaries,  6tates  the  principle 
with  his  usual  precision  and  clearness,  and  in  a  few  words. 
In  yol.  1st,  380,  speaking  of  the  lien  for  seamens'  wages,  he 
says :  "The  admiralty  jurisdiction  is  essential  in  all  such  cases, 
for  the  process  of  a  court  of  common  law  cannot  directly  touch 
the  thing  in  specie."  And  in  my  judgment  the  process  of  the 
court  of  common  law  in  this  case  did  not  touch  the  interest  of 
the  seamen  in  the  ship. 

But  it  seems,  however,  to  be  supposed,  that  the  circumstance 
that  the  common-law  court  was  the  court  of  a  State,  and  not 
of  the  United  States,  distinguishes  this  case  from  that  of  the 
Flora,  and  is  decisive  in  this  controversy.  And  it  is  said  that 
the  Royal  Saxon,  being  in  possession  of  an  officer  of  a  State 
court,  under  process  from  the  court,  she  was  in  the  possession 
o£*n  officer  <w  another  sovereignty,  and  was  in  the  custody  of 
its  law,  and  that  no  process  could  be  served  upon  her,  issuing 
from  the  court  of  a  different  sovereignty,  without  infringing 
upon  the  rights  of  the  State,  and  bringing  on  unavoidably  a 
conflict  between  the  United  States  and  the  State. 

I£  by  another  and  different  sovereignty,  it  is  meant  that  the 
power  of  the  State  is  sovereign  within  its  q^^^g&cfe 
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marked  out  by  the  Constitution,  of  the  United  States,  and  that 
no  court  or  officer  of  the  United  States  can  serze  or  interfere 
with  properly  in  the  custody  of  an  officer  of  a  State  court, 
where  the  property  and  all  the  rights  in  it  are  subject  to  the 
control  of  the  judicial  authorities  of  the  State,  nobody  will 
dispute  the  proposition.  But  if  it  is  intended  to  say  that,  in 
the  administration  of  judicial  power,  the  tribunals  of  the  States 
and  the  United  States  are  to  be  regarded  as  the  tribunals  of 
separate  and  independent  sovereignties,  dealing  with  each  in 
this  respect  upon  the  principles  which  govern  the  comity  of 
nations,  I  cannot  assent  to  it  The  Constitution  of  the  United  - 
States  is  as  much  a  part  of  the  law  of  Pennsylvania  as  its  own 
Constitution,  and  the  laws  passed  by  the  General  Government 
pursuant  to  the  Constitution  are  as  obligatory  upon  the  courts 
of  the  States  as  upon  those  of  the  United  States;  and  they  are 
equally  bound  to  respect  and  uphold  the  acts  and  process  of 
the  courts  of  the  United  States,  when  acting  within  the  scope 
of  its  legitimate  authority.  And  its  courts  of  common  law 
stand  in  the  Bame  relation  to  the  courts  of  admiralty,  in  th6 
exercise  of  theirjudicial  powers,  as  if  they  Were  courts  of  com* 
mon  law  of  the  United  States.  The  Constitution  and  the  laws, 
which  establish  the  admiralty  courts  and  regulate  their  juris- 
diction, are  a  part  of  the  supreme  law  of  the  State;  and  the 
State  could  not  authorize  its  common-law  courts  to  issue  any 
.process,  or  its  officers  to  execute  it,  which  would  impede  or 
prevent  the  admiralty  court  from  performing  the  duties  imposed 
upon  it,  on  exercising  the  power  conferred  on  it  by  the  Con- 
etitution  and  laws  of  the  United  States.  The  State  courts  have 
not,  and  cannot  have,  any  jurisdiction  in  admiralty  and  mari- 
time liens,  to  bring  them  into  conflict  with  the  courts  of  the 
United  States.  This  principle  appears  to  me  to  rest  on  the 
clear  construction  of  the  Constitution,  and  has  been  maintained 
by  eminent  jurists. 

Precisely  the  same  question  now  decided  came  before  the 
Circuit  Court  of  Massachusetts  twenty  years  ago,  in  the  case 
of  certain  logs  of  mahogany,  Thomas  Richardson,  claimant, 
reported  in  2d  Sumn.,  589;  and  also  before  the  District  Court 
of  the  State  of  Maine,  thirty  years  aso,  in  the  case  of  Poland 
et  al.  r.  the  freight  and  cargo  of  the  brig  Spartan,  reported  in 
Ware's  Rep.,  143;  and  in  both  of  these  cases  the  point  was 
fully  considered  and  decided  by  the  court;  and  in  both  it  was 
held  that  a  previous  seizure  under  a  process  of  attachment  from 
a  State  court  could  not  prevent  the  admiralty  from  proceeding 
in  rem  to  enforce  the  preferred  liens  of  which  it  has  exclusive 
jurisdiction. 

In  the  case  in  the  Circuit  Court  of  Massachusetts,  Mr.  Justice 
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Story  says:  "A  suit  in  a  State  court  by  replevin  or  by  attach- 
ment can  never  be  admitted  to  supersede  the  right  of  a  court 
of  admiralty  to  proceed  by  a  suit  m  rem,  to  enforce  a  right 
against  that  property,  to  whomsoever  it  may  belong.  The 
admiralty  does  not  attempt  to  enter  into  any  conflict  with  the 
State  court,  as  to  the  just  operation  of  its  own  process;  but  it 
merely  asserts  a  paramount  right  against  all  persons  whatever, 
whether  claiming  above  or  under  the  process.  No  doubt  can 
exist  that  a  ship  may  be  seized  under  admiralty  process  for  a 
forfeiture,  notwithstanding  a  prior  replevin  or  attachment  of 
the  ship  then  pending.  The  same  thing  is  true  as  to  the  lien 
on  a  ship  for  seamen's  wages,  or  a  bottomry  bond." 

I  quote  the  words  of  Mr.  Jtistice  Story,  because  he  briefly 
and  clearly  states  the  principle  upon  which  the  jurisdiction  of 
the  respective  courts  is  regulated,  and  upon  which  I  think 
this  case  ought  to  be  decided.  The  Constitution  and  laws  of 
the  United  ^States  confer  the  entire  admiralty  and  maritime 
jurisdiction  expressly  upon  the  courts  of  the  General  Govern- 
ment. And  admiralty  and  maritime  liens  are  therefore  outside 
of  the  line  which  marks  the  authority  of  a  common-law  court 
of  a  State,  and  excluded  from  its  jurisdiction.  And  if  a  com- 
mon-law court  sells  the  vessel  to  which  the  lien  has  attached, 
upon  condemnation,  to  pay  the  debt,  or  on  account  of  its  per- 
ishable condition,  it  must  sell  subject  to  the  maritime  liens, 
and  they  will  adhere  to  the  vessel  in  the  hands  of  the  purchaser^ 
and  of  those  claiming  under  him. 

Upon  what  sound  principle,  then,  of  judicial  reasoning  can 
it  be  maintained,  that  although  the  process  of  a  common-law 
court  cannot  reach  the  maritime  liens,  yet,  by  laying  hold  of 
some  other  interest,  it  can  withdraw  them  from  admiralty  for  an 
indefinite  period  of  time?  It  cannot  issue  its  mandate  to  the 
admiralty,  not  to  proceed  upon  those  liens;  but,  according  to 
the  present  decision,  it  may  take  the  lien  out  of  its  power  and 
out  of  its  jurisdiction.  I  cannot  be  persuaded  that  a  court 
which,  by  the  Constitution  of  the  United  States,  has  no  juris- 
diction over  the  subject-matter — that  is,. the  maritime  lien— can 
directly  or  indirectly  prevent  or  delay  the  court  which,  by  the 
Constitution,  has  exclusive  jurisdiction,  from  fulfilling  its  judi- 
cial duty,  or  the  seamen  from  pursuing  their  remedy,  where 
alone  they  can.  obtain  it 

But  the  decision  of  this  court  in  the  case  of  Hagan  v.  Lucas, 
10  Pet,  400,  it  is  said,  is  the  same  in  principle,  and  must  govern 
the  case  now  before  us.  If  this  were  the  case,  I  should  yield 
to  its  authority,  however  reluctant  I  might  feel  to  do  so.  But 
in  my  judgment  the  point  decided  in  that  case  has  no  analogy 
whatever  to  the  questions  arising  in  this 
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In  the  case  of  Hagan  v.  Lucas,  a  judgment  had  been  ob- 
tained in  the  State  court  of  Alabama  against  certain  defend- 
ants, and  an  execution  issued,  upon  which  certain  slaves  were 
seized  by  the  sheriff  as  the  property  of  the  defendants.  Lu- 
cas, the  defendant  in  this  writ  of  error,  claimed  the  property 
as  belonging  to  him;  and,  under  a  statute  of  Alabama,  the 

Eroperty  was  restored  to  him  by  the  sheriff,  upon  his  giving 
ond  for  the  forthcoming  of  the  slaves,  if  it  should  be  found 
that  they  were*  the  property  of  the  persons  against  whom  the 
execution  was  issued.  And  proceedings  were  thereupon  had,  to 
try  before  the  court  the  right  of  property,  according  to  the  pro- 
visions of  the  State  law.  Pending  these  proceedings,  a  judg- 
ment was  obtained  in  the  District  Court  of  the  United  States 
against  the  same  defendants,  and  an  execution  issued,  which 
the  marshal  levied  on  the  same  property  that  had  been  seized 
by  the  sheriff  Lucas  thereupon  appeared  in  court,  and  again 
claimed  the  slaves  as  belonging  to  nim,  and  at  the  trial  exhib- 
ited proof  that  the  proceedings  to  try  the  right  of  property 
under  the  sheriff's  levy  were  still  pending  and  undetermined 
in  the  State  court.  Both  the  court  below  and  this  court  held, 
that  under  these  circumstances  the  property  could  not  be  taken 
in  execution  bv  the  marshal  upon  process  from  the  District 
Court  of  the  United  States. 

But  what  was  the  principle  upon  which  that  case  turned  ? 
and  what  resemblance  has  it  to  the  questions  we  are  now  called 
on  to  consider? 

Here  were  two  courts  of  common  law,  exercising  the  same 
jurisdiction,  within  the  same  territorial  limits,  and  both  courts 
governed  by  the  same  laws.  -  Neither  court  had  any  peculiar  or 
exclusive  jurisdiction  over  the  property  in  question,  nor  of  any 
peculiar  right  or  lien  upon  it.  The  State  court  had  the  same 
power  with  the  District  Court  to  hear  and  decide  any  question 
that  might  arise  as  to  the  rights  of  property  of  any  person,  and 
to  protect  any  liens  and  priorities  of  payment  to  which  the 
property  or  its  proceeds  were  liable.  In  a. word,  they  were 
courts  of  concurrent  and  co-ordinate  jurisdiction  over  the  sub- 
ject-matter; and  if  the  plaintiff  in  the  District  Court  had  any 
preferred  interest,  in  the  property,  or  any^  superior  or  prior 
claim,  he  could  have  asserted  that  claim  in  the  State  court, 
and  have  obtained  there  the  same  remedy  and  the  same  pro- 
tection of  his  rights,  and  as  effectually  and  speedily,  as  the 
court  of  the  United  States  could  have  afforded  him. 

And  this  court,  in  deciding  the  case,  did  nothing  more  than 
adhere  to  a  rule  which,  I  beneve,  is  universally  recognised  by 
courts  of  justice— rthfrt  is,  that  between  courts  of  concurrent 
jurisdiction,  the  court  that  first,  obtains  possession  of  the  con- 
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troversy,  or  of  the  property  in  dispute,  must  be  allowed  to  dis- 
pose of  it  finally,  without  interference  or  interruption  from 
the  co-ordinate  court.  And  this  rule  applies  where  the  con- 
current jurisdictions  are  two  courts  of  the  United  States  or  two 
courts  of  a  State,  or  one  of  them  the  court  of  a  State  and  the 
other  a  court  of  the  United  States.  It  was  no  new  question 
when  the  case  of  Hagan  v.  Lucas  came  before  this  court;  but 
an  old  and  familiar  one,  upon  which  courts  of  concurrent  ju- 
risdiction have  necessarily  uniformly  acted,  in  order  to  prevent 
indecorous  and  injurious  conflicts  between  courts  in  the  ad- 
ministration of  justice.  Indeed,  this  principle  seems  hardly 
to  have  been  disputed  in  that  case.  The  arguments  of  coun- 
sel are  not  given  in  the  report  But,  judging  from  the  opinion 
delivered  by  the  court,  the  main  question  seems  to  have  been, 
whether  the  slaves  were  not  released  from  execution  by  the 
bond  given  by  Lucas,  and  the  bond  substituted  in  their  place. 
The  court,  under  the  authority  of  a  case  decided  in  the  State 
court  of  Alabama,  held  that  they  were  not  released  from  the 
sheriff's  levy,  and  therefore  applied  the  familiar  rule  in  rela- 
tion to  courts  of  concurrent  jurisdiction. 

But  how  can  the  case  of  Hagan  v.  Lucas  influence  the  de- 
cision of  this  ?  If  Pennsylvania  had  an  admiralty  or  any  other 
court  with  jurisdiction  over  maritime  liens,  and  the  attaching 
creditor  had  proceeded  in  that  court,  undoubtedly  the  same 
principle  would  apply.  But  the  State  has  no  such  court,  and 
can  have  none  such  under  the  Constitution  of  the  United  States. 
The  jurisdiction  of  the  District  Court  is  exclusive  on  that  sub- 
ject, and  the  line  of  division  between  that  and  the  courts  of  com- 
mon law  is  plainly  and  distinctly  drawn.  And  when  the  District 
Court  proceeded  to  enforce  the  lien  for  seamen's  wages,  it  in- 
terfered with  no  right  which  the  creditor  had  acquired  under 
the  process  of  attachment,  nor  with  any  right  of  property,  sub- 
ject to  State  jurisdiction;  and  when  the  District  Court,  acting 
within  its  exclusive  and  appropriate  jurisdiction,  proceeded  to 
enforce  the  preferred  and  superior  right  of  seamen's  wages,  it 
claimed  no  superiority  over  the  State  court;  it  merely  exer- 
cised a  separate  and  distinct  jurisdiction.  It  displaced  no  right 
which  the  attaching  creditor  had  acquired  under  the  State  pro- 
cess, nor  in  any  degree  lessened  his  security.  Nor  did  it  inter- 
fere with  any  right  over  which  the  State  court  had  jurisdiction. 
If  the  liens  were  paid  without  sale,  his  attachment  still  held 
the  ship.  If  she^  was  sold,  his  risjht,  whatever  it  was,  adhered 
to  the  surplus,  if  any  remained  after  discharging  the  liens. 
And  if  the  State  court  passed  judgment  of  condemnation  in 
his  favor,  he  would  be  entitled  to  receive  from  the  registry  of 
the  admiralty  whatever  was  awarded  him  by  the  State  court, 
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if  there  was  surplus  enough  after  paying  the  superior  and  pie* 
ferred  claims  for  maritime  liens.  I  can  see  no  conflict  of  ju* 
risdiction ;  nor  can  there  be  any,  if  each  tribunal  confines  itself 
to  its  constitutional  and  appropriate  jurisdiction. 

But  my  brethren  of  the  majority  seem  to  suppose,  that  the 
principle  decided  in  Hagaw.  Lucas  goes  farther  than  lender- 
stand  it;  and  that  it  has  established  the  principle,  that  where 
a  ship,  within  the  limits  of  a  State,  is  attached  by  an  officer  of. 
a  State,  under  process  from  a  State  court,  no  process  can  be 
served  upon  it  from  a  District  Court  of  the  United  States,  while 
it  is  held  under  attachment  by  the  sheriff;  and  that  the  sheriff 
might  lawfully  repel  the  marshal,  if  he  attempted  to  serve  ft 
process  tn  rem,  although  it  was  issued  by  the  District  Court  of 
the  United  States,  to  enforce  a  paramount  and  a  superior  claim, 
for  which  the  ship  was  liable,  and  which  the  District  Court 
had  the  exclusive  right  to  enforce,  and  over  which  the  State, 
court  had  not  jurisdiction. 

If  this  be  the  principle  adopted  by  this  court,  and  be  followed 
out  to  its  necessary  and  legitimate  results,  it  must  lead  them 
further,  I  am  convinced,  than  they  are  prepared  to  jgo.  For  it 
might  have  happened,  that  after  this  vessel  was  seized  by  the 
sheriff,  and  while  she  remained  in  his  possession,  it  was  dis- 
covered that  she  was  liable  to  forfeiture,  or  had  incurred  some 
pecuniary  penalty  which  was  by  law  a  lien  upou  her,  and  pro- 
.  cess  issued  by  the  District  Court  to  arrest  her,  in  order  to  en- 
force the  penalty  or  forfeiture.  In  such  a  case,  no  one,  I  pre- 
sume, would  think  that  the  sheriff  had  a  right  to  keep  out  the 
marshal,  and  prevent  him  from  arresting  the  ship;  nor  would 
such  an  arrest,  I  presume,  be  regarded  as  a  violation  of  the 
sovereignty  of  the  State,  nor  an  illegal  interference  with 'the 
process  or  jurisdiction  of  its  courts.  Yet  if  it  be  admitted  that 
the  marshal  may  under  such  process  lawfully  take  possession 
%nd  control  of  the  vessel,  upon  what  principle  of  law  does  it 
stand  ?  Simply  upon  this :  that  the  rights  of  the  United  States 
under  the  Constitution  are  paramount  and  superior  to'  the 
right  of  the  attaching  creditor.  And  as  the  District  Court  has 
exclusive  jurisdiction  fb  decide  upon  them,  and  enforce  them, 
and  the  State  court  no  jurisdiction  over  them,  the  State  court 
cannot  lawfully  interfere  with  the  process  of  the  District  Court, 
when  exercising  its  exclusive  jurisdiction  to  enforce  and  main- 
tain this  paramount  and  superior  right. 

But  is  not  the  claim  for  mariners  wages  superior  and  para- 
mount to  the  claim  of  the  general  creditor,  at  whose  suit  the 
attachment  issued?  Has  not  the  District  Court  the  exclusive 
power  to  enforce  and  maintain  this  right,  and  is  not  the  State 
court  without  jurisdiction  upon  the  subject!  It  is  true,  that 
vol.  xx.  89 
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the  seaman's  right  is  not  regarded  as  of  equal  dignity  and 
importance  with  the  rights  of  the  United  States,  Sut  if  the 
proposition  be  true,  that  after  the  vessel  was  seized  by  the 
sheriff  she  was  in  the  custody  of  the  law  of  the' State,  and  no 
process  from  the  District  Court  would  authorize  the  marshal 
to  arrest  her,  although  it  was  issued  upon  a  higher  and  supe- 
rior right,  for  which  the  ship  was  liable,  and  over  which  the 
State  court  had  no  jurisdiction,  the  proposition  must  necessa- 
rily embrace  process  to  enforce  the  superior  and  prior  rights  of 
the  United  States,  as  well  as  the  superior  and  privileged  rights 
of  individuals ;  for  the  District  Court  has  no  right  to  trespass 
tipon  the  sovereign  and  reserved  rights  of  a  State,  or  to  inter- 
fere unlawfully  with  the  process  of  its  courts,  because  the 
United  States  are  the  libellants,  and  the  process  issued  at  their 
instance.  In  this  respect,  the  United  States  have  no  greater 
right  than  an  individual.  And  if  the  Royal  Saxon  might  have 
been  arrested  by  the  marshal  to  enforce  the  higher  and  supe- 
rior right  of  the  United  States  in  the  appropriate  court,  I  can 
see  no  reason  why  he  might  not  upon  the  same  grounds  make 
the  arrest  to  enforce  and  protect  the  higher  and  superior  right 
to  mariners'  wages.  I  think  it  will  be  difficult  to  draw  any 
clear  line  of  distinction  between  them,  and,  in  my  opinion,  the 

Jrocess  maybe  lawfully  executed  by  the  marshal  in  either  case, 
agree  with  the  majority  of  my  brethren  in  regarding  it  as 
among  the  first  duties  of  every  court  of  the  United  States  care- 
fully to  avoid  trespassing  upon  the  rights  reserved  to  the  States, 
or  interfering  with  the  process  of  their  courts  when  they  are 
exercising  either  their  exclusive  or  concurrent  jurisdiction  in 
the  matter  in  controversy.  And  with  the  high  trusts  and 
powers  confided  bjr  the  Constitution  to  the  Supreme  Court,  it 
is  more  especially  its  duty  to  abstain  from  all  such  interference 
itself,  and  to  revise  carefully  the  judgments  of  the  inferior 
courts  of  the  United  States  whenever  that  question  arises,  and 
to  reverse  them  if  they  exceed  their  jurisdiction.  But  I  must 
add,  that  while  in  my  judgment  this  court  should  be  the  last 
court  in  the  Union  to  exercise  powers  not  authorized  by  the 
Constitution,  it  should  be  the  last  court  in  the  Union  to  retreat 
from  duties  which  the  Constitution  and  laws  have  imposed. 

It  has  been  suggested  that  this  was  a  foreign  ship,  and  the 
seamen  foreign  seamen,  and  that  they  are  not  therefore  em- 
braced in  the  act  of  Congress  which  gives  a  lien  upon  the  ves- 
sel for  seamen's  wages.  But  this  provision  of  the  law  was 
nothing  more  than  an  affirmance  of  the  lien  which  was  given 
by  the  maritime  ldw  in  England  from  the  earliest  period  of  its 
commercial  jurisprudence,  and  indeed  by  the  maritime  law  of 
every  nation  engaged  in  commercial  adventures.     And  the 
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English  law  was  brought  with  them  by  the  colonists  when 
they  migrated  to  this  country,  and  was  invariably  acted  on 
by  every  admiralty  court,  long  before  the  act  of  Congress  was 


It  is  true,  that  it  is  not  in  every  case  obligatory  upon  our 
courts  of  admiralty  to  euforce  it  in  the  case  of  foreign  ships, 
and  the  right  or  duty  of  doing  so  is  sometimes  regulated  with 
particular  nations  by  treaty.  But  as  a  general  rule,  where 
there  is  no  treaty  regulation,  and  no  law  of  Congress  to  the 
contrary,  the  admiralty  courts  have  always  enforced  the  lien 
where  it  was  given  by  the  law  of  the  State  or  nation  to  which 
the  vessel  belonged.  In  this  respect  the  admiralty  courts  act 
as  international  courts,  and  enforce  the  lien  upon  principles  of 
comity.  There  may  be,  and.  sometimes  have  been,  cases  in 
which  the  court,  under  special  circumstances,  has  refused  to 
interfere  between  the  foreign  seamen  and  ship-owner ;  but  that 
is  always  a  question  of  sound  judicial  discretion,  and  does  not 
affect  the  jurisdiction  of  the  court,  and,  like  all  questibns  rest- 
ing in  the  judicial  discretion  of  the  court  below,  (such  as 
granting  or  refusing  a  new  trial,  continuing  a  case,  or  quash- 
ing an  execution,)  it  is  not  a  subject  for  revision  here,  and 
furnishes  no  ground  for  appeal,  or  for  impeaching  the  validity 
of  the  judgment.  The  District  Court  undoubtedly  had  juris- 
diction of  the  case,  if  in  its  discretion  it  deemed  it  proper  to 
exercise  it. 

Indeed,  there  appears  to  have  been  no  special  circumstauces 
brought  to  the  notice  of  the  court  to  induce  it,  upon  interna- 
tional considerations,  not  to  interfere.  There  was  no  objec- 
tion on  the  part  of  the  foreign  ship-owner  or  master;  but,  on 
the  contrary,  a  general  desire  that  the  court  should  do  so. 
And  certainly  this  circumstance  was  not  even  adverted  to  in 
the  State  or  District  Court,  and  had  no  influence  upon  the 
opinions  of  either. 

It  is  perhaps  to  be  regretted  that  this  question  of  jurisdiction 
did  not  arise  between  two  courts  of  common  law,  but*  has 
arisen  between  the  admiralty  courts  of  the  United  States  and 
a  common-law  court  of  the  State.  I  am  sensible,  that  among 
the  highest  and  most  enlightened  minds,  which  have  been 
nurtured  and  trained  in  the  studies  of  the  common  law,  there 
is  a  jealousy  of  the  admiralty  jurisdiction,  and  that  the  princi- 

})les  of  the  common  law  are  regarded  as  favorable  to  personal 
iberty  and  personal  rights,  and  those  of  the  admiralty  as  tend- 
ing in  a  contrary  directidu.  And  under  the  influence  of  this 
opinion,  they  are  apt  to  consider  any  restriction  upon  the 
power  of  the  latter  as  so  much  gained  to  the  cause  of  free  in- 
stitutions.   And  as  there  is  no  admiralty  jurisdiction  reserve^ 
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to  the  States,  and  the  administration  of  justice  in  their  courts, 
is  confined  to  questions  of  common  law  and  chancery,  the 
studies  and  pursuits  of  the  jurists  in  the  States  do  not  generally 
lead  them  to  examine  into  the  history  and  character  of  the  ad- 
miralty jurisdiction;  nor  to  inquire  into  its  usefulness,  and 
indeed  necessity,  in  every  country  extensively  engaged  in 
commerce.  Their  opinions  are  naturally  formed  from  com- 
mon-law decisions,  and  common-law  writings  and  commenta- 
ries. And  no  one  has  contributed  more  than  Lord  Coke  to 
create  these  opinions.  His  great  knowledge  of  the  common 
law,  displayed  in  his  voluminous  writings,  has  made  him  a 
high  authority  in  all  matters  concerning  the  administration  of 
justice.  And  every  one  who  in  early  life  has  passed  through 
the  usual  studies  of  the  common  law,  feels  the  influence  of  his 
opinions  afterwards,  in  all  matters  connected  with  legal  inqui- 
ries. The  firmness  with  which  he  resisted  the  encroachments 
of  the  Grown  upon  the  liberty  of  the  subject,  in  the  reigns  of 
James  I  and  Charles  I,  has  added  to  the  weight  of  hjs  opinions, 
and  impressed  them  more  strongly  and  durably  upon  the  mind 
of  the  student  But  before  we  receive  implicitly  nis  doctrines 
on  the  admiralty  jurisdiction,  it  may  be  well  to  remember  that 
in  the  case  of  Smart  v.  Wolf,  S  T.  XL,  848,  where  the  opinions 
of.  Lord  Coke  were  referred  to  upon  a  question  of  admiralty 
jurisdiction,  Mr.  Justice Buller  said:  "with  respect  to  what  is 
said  relative  to  the  admiralty  jurisdiction  in  4  lnst,  185,  that  - 
part  of  Lord  Coke's  work  has  been  always  received  with  great 
caution,  and  frequently  contradicted.  He  seems  to  have  en- 
tertained  not  only  a  jealousy  of,  but  an  enmity  against,  the 
jurisdiction."  • 

I  need  not  speak  of  the  weight  to  which  this  opinion  is  en- 
titled, when  judicially  pronounced  by  Mr.  Justice  Buller  in 
the  King's  Bench,  in  deciding  a  well-considered  case  then 
before  the  court 

Every  one  who  has  studied  the  history  of  English  jurispru 
dence  generally,  and  who  has  not  confined  his  researches  to 
the  decisions  of  the  common-law  courts,  and  the  commentaries 
of  writers  trained  in  them,  is  aware  that  -a  very  grave  contest 
existed  for  a  longtime,  as  to  the  relative  jurisdictions  of  the 
Court  of  King's  Bench  and  the  admiralty  after  the  passage  of 
the  statutes  ot  Richard  II,  which  are  so  often  referred  to.  And 
this  controversy  was  continued  with  unabated  zeal  on  both 
sides  after  the  passage  of  the  statutes  of  Henry  IV  and  Henry 
Vlll,  on  the  same  subject 

It  is  not  my  purpose  to  discuss  the  points  on  which  the 
courts  differed.  I  refer  to, the  controversy  merely  to  show 
thac  the  construction  given  to  the  English  statutes  by  the 
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King's  Beach,  and  which  finally  narrowed  so  much  the  juris* 
diction  of  the  English  admiralty,  was  earnestly  disputed  at  the 
time  by  many  ot  the  most  distinguished  jurists  of  the  day. 
Indeed,  the  decisions  of  the  King's  Bench  were  by  no  means 
uniform,  and  the  opinions  of  common-law  judges  on  the  sub* 
ject  widely  differed.  This  appears  by  the  opinion  of  the  twelve 
judges,  given  to  the  King  in  Council,  according  to  the  usage 
of  the  English  Government  at  that  period  of  its  history,  and 
also  by  the  ordinance  of  the  Parliament  in  1648,  both  of  which 
materially  differed  from  the  decisions  made  before  and  after- 
wards in  the  King's  Bench.  I  refer  to  these  opinions  particu- 
larly because  they  show,  past  doubt,  that  tne  construction 
placed  upon  the  English  statutes,  now  so  confidently  assumed 
to  have  been  the  admitted  one  at  the  time,  was,  in  feet,  for 
several  generations,  earnestly  disputed  by  legal  minds  of  the 
highest  order,  and  was  at  length  forced  on  the  admiralty  by 
the  controlling  power  of  the  King's  Bench;  for,  whatever  jus- 
tice or  weight  of  argument  there  might  be  on  the  part  of  the 
construction  of  the  admiralty  judges,  the  power  was  in  the 
King's  Bench.  It  exercised  not  merely  the  ordinary  appellate 
authority  of  a  superior  court,  but  it  issued  its  prohibition,  for- 
bidding any  other  court  to  try  a  suit  brought  in  it  where  the 
judges  of  me  King's  Bench  denied  the  jurisdiction  of  the  in- 
terior court,  and  claimed  the  right  to  have  the  case  tried  before 
themselves. 

How,  and  under  what  influences,  such  a  power  would  be 
exercised,  from  the  reign  of  Richard  II  to  that  of  Henry  Vm, 
we  may  readily  imagine.  It  was  a  period  when  England  was 
divided  by  the  rival  claims  of  the  houses  of  York  and  Lancas- 
ter to  the  crown,  and  was  often  convulsed  by  civil  wars,  not 
upon  questions  of  civil  liberty  or  national  -policy,  but  merely 
to  determine  which  of  the  claimants  should  oe  their  king;  and 
when  the  monarch  who  succeeded  in  fighting  his  way  to  the 
throne  framed  his  policy,  and  appointed  the  officers,  civil  as 
well  as  military,  with  a  view  to  maintain  his  own  power,  and 
destroy  the  hopes  of  his  adversary,  rather  than  with  any  desire 
to  promote  the  liberties  of  the  people,  or  establish  an  enlight- 
ened and  impartial  administration  of  justice  in  his  courts.  And 
as  the  king  was  presumed  to  preside  in  person  in  the  King's 
Bench,  and  the  judges  held  their  offices  at  his  pleasure,  no 
reader  of  history  will  doubt  the  temper  and  spirit  in  which 
power  was  exercised. 

But  we  are  not  left  to  conjecture  on  that  subject.  The  same 
efforts  and  means  that  were  successfully  used  to  break  down 
the  court  of  admiralty,  were  also  used  at  the  same  time,  and 
by  the  same  men,  to  restrict  the  powers  of  the  court  of  chan-  . 
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eery,  but  not  with  the  like  success.  And  the  same  reasons 
were  assigned  for  it — that  is,  that  it  proceeded  upon  the  prin- 
ciples and  adopted  the  practice  of  the  civil  law,  and  had  no 
jury,  and  was  on  that  account  unfavorable  to  the  principles 
of  civil  liberty,  whilst  the  proceedings  at  common  law  sup- 
ported and  cherished  them.  These  hostile  efforts  against  the 
chancery  continued  until  the  reign  of  James  I,  and  were  made 
with  renewed  vigor  in  the  time  of  Lord  Ellesmere,  who  was 
appointed  Lord  Keeper  by  Queen  Elizabeth,  and  Chancellor 
by  James  L 

A  brief  passage  from  the  life  of  Lord  Chancellor  Ellesmere, 
by  Lord  Campbell,  will  tell  us  how  far  the  earlier  decisions  of 
the  Courts  of  King's  Bench  on  the  statutes  of  Richard  II,  Hen- 
ry IV,  and  Henry  VHI,  which  are  so  often  pressed  upon  us, 
ought  to  be  respected  as  just  interpretations  of  these  statutes, 
and  also  how  far  we  ought  to  regard  those  judges  as  high  and 
impartial  jurists,  seeking  only  to  maintain  free  institutions 
when  they  give  judgments  restraining  the  jurisdiction  of  other 
courts. 

The  passage  I  quote  frpm  Lord  Campbell  is  in  his  2d  vol. 
Lives  of  the  Chancellors,  184,  185,  London  edition  of  1845, 
where,  after  stating  that  few  of  his  (Lord  Ellesmere's)  judg- 
ments had  come  down  in  a  shape  to  enable  us  to  form  an 
opinion  of  their  merits,  but  that  they  were  said  to  have  been 
distinguished  for  sound  learning,  lucid  arrangement,  and  great 
precision  of  doctrine,  he  proceeds  in  the  following  words : 

"The  only  persons  by  whom  he  was  not  entirely  approved 
were  the  common-law  judges.  He  had  the  boldness  to  ques- 
tion and  correct  their  pedantic  rules  more  freely  than  Lord 
Keeper  Puckering,  Lord  Keeper  Bacon,  or  any  of  his  prede- 
cessors, had  done,  and  not  uufrequently  he  granted  injunctions 
against  executions  on  common-law  judgments,  on  the  ground 
of  fraud  In  the  plaintiff,  or  some  defect  of  procedure  by  which 
justice  had  been  defeated.  He  thus  not  only  hurt  the  pride 
of  these  venerable  magistrates,  but  he  interfered  with  their 
profits,  which  depended  mainly  upon  the  number  of  suits 
brought  before  them,  and  the  reputation  of  their  respective 
courts.  These  jealousies,  which  begun  so  soon  after  his  ap- 
pointment, went  on  constantly  increasing,  till  at  last,  as  we 
shall  see,  they  produced  an  explosion  which  shook  Westminster 
Hall  to  its  centre." 

We  need  nothing  further  to  show  what  respect  is  due  to  the 
opinions  of  judges  actuated  by  such  motives. 

The  legislation  of  England,  however,  in  the  present  age, 
when  the  principles  of  civil  liberty  and  enlightened  jurispru- 
dence are  better  understood,  shows  that  the' restrictions  upon 
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the  admiralty  jurisdiction,  imposed  by  the  King's  Bench,  have 
been  found  unsuitable  to  the  wants  of  a  great  commercial  peo- 
ple, and  that  the  enlargement  of  that  jurisdiction  is  not  re- 
garded, at  the  present  day,  as  adverse  to  the  march  of  liberal 
and  free  institutions.  And  the  decisions  of  the  King's  Bench 
having  been  too  firmly  established,  by  repeated  adjudications, 
to  be  removed  by  judicial  authority,  Parliament  interposed, 
and  by  the  statute  of  3d  and  4th  Victoria,  passed  in  1840,  re- 
stored to  the  court  many  of  the  most  important  powers  in  civil 
cases  that  had  been  wrested  from  it  by  the  decisions  in  the 
King's  Bench.  The  courts  of  common  law  proved  to  be  far 
less  suited  for  such  controversies.  And  it  is  no  small  evidence 
of  the  soundness  of  the  doctrines  heretofore  upheld  by  this 
court,  that  with  the  powers  restored  by  Parliament,  the  Eng- 
lish admiralty  now  exercises  nearly  the  same  jurisdiction 
which  this  court  had  previously  maintained  to  be  the  appro- 
priate and  legitimate  power  of  a  court  of  admiralty.  A  synop- 
sis of  the  jurisdiction  of  the  English  admiralty,  as  now  estab- 
lished, is  stated  in  1  Kent's  Com.,  371,  372,  in  the  notes.  But 
it  is  proper  to  remark,  that  in  stating  in  these  notes  the  admi- 
ralty jurisdiction  as  recognised  in  the  United  States,  I  think  it 
is  stated  too  broadly — broader  than  this  court  has  sanctioned; 
for,  as  regards  the  jurisdiction  in  policies  of  insurance,  I  be- 
lieve it  has  never  been  asserted  in  any  circuit  but  the  first,  and 
certainly  has  never  been  brought  here  for  adjudication. 

This  brief  review  of  the  long  contest  in  England,  between 
the  Courts  of  King's  Bench  and  the  admiralty,  seemed  to  be 
necessary,  as  it  shows  past  doubt  that  the  efforts  of  the  former 
to  take  away  the  jurisdiction  of  the  latter,  and  to  compel  the 
suitors  to  seek  redress  in  the  King's  Bench,  did  not  arise  from 
any  anxiety  to  preserve  free  institutions,  and  that  the  charges 
made  against  the  admiralty,  of  favoring  despotic  principles,  and 
usurping  powers  which  did  not  belong  to  it,  are  without  found- 
ation. It  shows,  moreover,  that  the  persevering  encroach- 
ments of  the  King's  Bench,  and  its  unwarranted  construction 
of  the  English  statutes,  were  constantly  disputed  and  opposed 
by  enlightened  jurists.  The  contest  was  carried  on  to  a  very 
late  period,  with  varying  decisions,  in  the  Court  of  King's  Bench 
itself,  upon  the  subject,  and  no  certain  and  definite  line  of  juris- 
diction in  admiralty  appears  to  have  been  fixed  and  established, 
even  at  the  period  of  the  American  Revolution,  and  indeed  not 
until  the  passage  of  the  late  act  of  Parliament. 

And  if  we  are  to  look  to  England  for  an  example  of  enlight- 
ened policy  in  the  Government,  and  a  system  of  jurisprudence 
suited  to  the  wants  of  a  great  commercial  nation,  or  a  just  and 
impartial  administration  of  the  laws  by  judicial  tribunals  upon 
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principles  most  favorable  to  civil  liberty,  I  should  not  look  to 
the  reigns  of  Richard  H,  or  of  Henry  IV,  or  Henry  VJLLL,  for 
either.  And  I  shonld  rather  expect  to  find  examples  worthy 
of  respect  and  commendation  in  the  England  of  the  present 
day,  in  her  statute  of  3d  and  4th  of  Victoria,  in  the  elevated 
and  enlightened  character  of  its  present  courts  of  justice,  and 
in  their  mutual  respect  and  consideration  for  the  acts  and  an* 
thority  of  each  other,  without  any  display  of  jealousy  or  such 
picion. 

As  to  the  unfavorable  tendencies  of  the  admiralty  jurisdic- 
tion, it  is  perhaps  sufficient  to  say,  that  under  the  Constitu- 
tion of  the  United  States  it  has  no  criminal  jurisdiction;  nor 
is  the  suitor  without  the  protection  of  a  trial  by  jury,  if  the 
legislative  body  which  creates  the  court  and  regulates  its  pow- 
ers think  proper  to  give  the  right  There  is  nothing  in  the 
character  and  proceedings  of  the  admiralty  incompatible  with 
the  trial  by  jury.  And,  indeed,  it  has  already  been  given  to  a 
certain  extent  by  the  act  of  Congress  of  1845,  and  may  at  the 
will  of  Congress  be  given  in  every  case,  if  it  is  supposed  the 
purposes  of  justice  require  it. 

I  cat*  therefore  see  no  ground  for  jealousy  or  enmity  to  the 
admiralty  jurisdiction.  It  has  in  it  no  one  quality  inconsistent 
with  or  unfavorable  to  free  institutions.  The  simplicity  and 
celerity  of  its  proceedings  make  a  jurisdiction  of  that  kind  a 
necessity  in  every  iust  and  enlightened  commercial  nation. 
The  delays  unavoidably  incident  to  a  court  of  common  law, 
from  its  rules. and  modes  of  proceeding,  are  equivalent  to  a 
denial  of  justice  where  the  rights  of  seamen,  or  maritime  con- 
tracts or  torts,  are  concerned,  and  seafaring  men  the  witnesses 
to  prove  them;  and  the  public  confidence  is  conclusively 
proved  by  the  well-known  tact,  that  in  the  great  majority  of 
cases,  where  there  is  a  choice  of  jurisdictions,  the  party  seeks 
his  remedy  in  the  court  of  admiralty  in  preference  to  a  court 
of  common  law  of  the  State,  however  eminent  and  distinguished 
the  State  tribunals  may  be. 

The  opinions  of  Lord  Coke,  in  all  matters  relating  to  the 
laws  and  institutions  of  England,  were  deeply  impressed  upon 
the  English  nation,  and  for  a  long  time  exercised  a  controlling 
influence.  But  with  the  advance  of  knowledge,  and  a  more 
enlightened  judgment  in  the  science  of  government  and  juris- 
prudence,  the  courts  of  justice  have  not  shut  their  eyes  to 
errors  committed  under  the  influence  of  prejudice  or  passion. 
This  is  evident  from  the  language  of  Mr.  Justice  Buller  herein- 
before mentioned,  by  the  respect  shown  to  the  jurisdiction  and 
authority  of  the  admiralty  in  the  case  of  the  Flora,  in  1st  Hag., 
and  by  the  recent  act  of  Parliament,  and  I  can  see  no  good 

Digitized  by  VjOOQIC 


DECEMBER  TERM,  1857.  617 

Taylor  et  aL  t.  CarryU 

reason  for  fostering  in  the  common-law  courts  of  this  country, 
whether  State  or  Federal,  opinions  springing  from  prejudices 
which  arose  out.  of  the  conflicts  of  the  times,  and  which  tend  to 
create  jealousies  and  suspicions  on  their  part,  and  produce  dis- 
cord instead  of  harmony  and  mutual  good  feeling. in  the  tribu- 
nals of  justice.  These  jealousies  and  suspicions  of  Lord  Coke 
undoubtedly  grew  out  of  the  vehement  conflicts,  personal  as 
well  as  political,  in  which  he  was  so  prominently  engaged 
during  all  his  lifetime.  They  have  been  discarded  and  dis- 
owned in  the  courts  of  the  country  from  which  we  derived 
them,  and  also  emphatically  repudiated  by  the  stat,  of  8  and  4 
of  Victoria. 

And  believing,  as  I  do,  upon  the  best  consideration  I  am  able 
to  give  to  the  subject,  that  the  decision  and  the  principle  upon 
which  the  opinion  of  the  court  founds  itself  is  inapplicable  to 
the  case  before  us,  and  that  if  it  is  carried  out  to  its  legitimate 
results  it  will 'deprive  the  admiralty  of  power,  useful,  and  in- 
deed necessary,  for  the  purposes  of  justice,  and  conferred  on 
it  by  the  Constitution  and  laws  of  the  United  States,  I  must 
respectfully  record  my  dissent 
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admiralty: 

1.  Where  the  master  of  *  vessel  was  also  part  owner,  and  made  a  contract  of 

affreightment  with  a  lumber  company,  of  which  he  was  also  a  member, 
and  the  cargo  was  consigned  to  the  master,  the  case  is  not  within  ad- 
miralty jurisdiction,  but  appropriate  to  that  of  a  court  of  chancery.  Grant 
-  v.  PouilUm,  162. 

2.  Where  a  judgment  of  the  Circuit  Court,  sitting  in  admiralty,  was  affirmed 

here  by  a  divided  court,  interest  was  not  to  be  calculated  upon  the  judg- 
ment.   Hemmenway  v.  Fisher,  255. 

3.  The  eighteenth  rule  .of  this  court  never  applied  to  cases  in  admirajty 

which  are  brought  up  by  appeal,  and  the  rule  itself  is  repealed  by  the 
sixty-second  rule.    Ibiel 

4.  The  admiralty  jurisdiction  of  the  courts  of  the  United  States  extends  to 

cases  of  collision  upon  navigable  waters,  although  the  place  of  such  col- 
lision may  be  within  the  body  of  a  county  of  a  State,  and  may  be  above 
the  flux  and  reflux  of  the  tide.    Jackson  v.  Steamboat  Magnolia,  296. 

5.  The  District  Courts  exercise  this  jurisdiction  over  fresh-water  rivers  "navi- 

gable from  the  sea,"  by  virtue  of  the  judiciary  act  of  1789,  and  not  as 
conferred  by  the  act  of  1845,  which  extends  their  jurisdiction  to  the 
great  lakes  and  waters  "not  navigable  from  the  sea."    Ibid. 

6.  The  admiralty  jurisdiction  of  the  courts  of  the  United  States  does  not  extend 

to  caserwhere  a  lien  is  claimed  by  the  builders  of  avessel  for  work  done 
and  materials  found  in  its  construction.  Peoples'  Ferry  Company  v.  Beers, 
393. 

7.  Whether  the  District  Courts  can' enforce  a  lien  in  such  cases,  where  the  law 

of  the  State  where  the  vessel  was  built  gave  a  lien  for.  its  construction, 
is  a  question  which  the  court  does  not  now  decide.    Ibid. 

8.  Where  a  tow-boat  was  descending  the  Mississippi  river  with  a  vessel  fas- 

tened to  each  side,  and  another  at  the  stern,  and  a  collision  ensued  be- 
tween one  of  the  vessels  thus  lashed  and  an  ocean  steamer  ascending  the 
.  river,  the  evidence  shows  that  the  latter  was  in  fault,  and  must  pay  for 
all  the  damage.    Snow  el  al.  v.  Hill  el  al.,  543. 

9.  Where  a  vessel  had  been  seized  under  a  process  of  foreign  attachment  issu- 

ing from  a  State  court  in  Pennsylvania,  and  a  motion  was  pending  in 
that  court  for  an  order  of  sale,  a  libel  filed  in  the  District  Court  of  the 
United  States  for  mariners'  wages  and  process  issued  under  it,  could  not 
divest  the  authorities  of  the  State  of  their  authority  over  the  vessel ;  and 
. .  of  the  two  sales  made,  one  by  tbe  sheriff  and  one  by  the  marshal,  the 
sale  by  the  sheriff  must  be  considered  as  conveying  the  legal  title  to  the 
property,  and  the  sale  by  the  marshal  as  inoperative.   Taylor  v.  Carryl,  583. 

10.  Where  property  is  levied  upon,  it  is  not  liable  to  be  taken  by  an  officer  act- 

ing under  another  jurisdiction     Ibid. 

11.  The  cases  examined  where  conflicting  claims  against  the  same  property  are 

set  up  under  ine  laws  of  the  United  States  and  under  State  laws.    Ibid.. 

12.  The  process  of  foreign  attachment  in  Pennsylvania  is  identical  with  that 

'  which  issues  out  of  the  District  Court  of  the  United  States  sitting  in 
admiralty.    Ibid. 
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13.  The  admiralty  jurisdiction  of  the  courts  of  the  United  States,  although  ex* 

elusive  on  some  subjects,  is  concurrent  upon  others.  The  courts  of  com- 
mon law  deal  with  ships  or  vessels  as  with  other  personal  property.    Ibid. 

14.  In  order  to  give  jurisdiction  m  rem,  the  seizure  by  the  marshal  must  have 

been  valid ;  and  this  was  not  the  ease  when  the  vessel  was,  at  the  time 
of  seizure,  in  the  actual  and  legal  possession  of  the  sheriff.    Ibid. 
AGENTS. 

1.  A  broker  who  negotiates  the  sale  of  an  estate  is  not  entitled  to  his  com- 

mission until  he  finds  a  purchaser  in  a  situation  and  ready  and  willing 
to  complete  the  purchase  on  the  terms  agreed  upon  between  the  broker 
and  the  vendor.    MeOavoek  v.  WoodUef,  221. 

2.  Where  an  assignee  of  a  claim  upon  a  foreign  Government,  holding  it  under 

an  assignment  supposed  to  be  good,  but  afterwards  adjudged  invalid, 
prosecuted  the  claim  to  a  successful  result,  and  was  subjected  to  costs 
and  expenses  in  protecting  the  fund  from  rival  claimants,  and  thereby 
preserving  it,  he  was  entitled  to  a  reimbursement  of  these  costs  and  ex- 
penses by  the  true  owner,  upon  a  final  settlement  of  accounts  between 
them.     Williams  v.  Gibbet,  535. 

3.  Being  placed  in  the  position  of  a  trustee,  it  was  his  duty  to  defend  the  title, 

and  the  expenses' for  so  doing  were  properly  chargeable  to  the  estate.  Ibid. 

4.  The  Assignee  ought  also  to  have  been  allowed  a  compensation  for  his 

trouble  and  personal  exertions  in  the  prosecution  of  the  claim;  and  under 
the  special  circumstances  of  this  case,  the  Circuit  Court  having  allowed 
thirty-five  per  cent  of  the  sum  realised,  this  court  are  not  prepared  to 
say  it  is  too  much.  Ibid. 

5.  At  a  sale  of  public  lands  in  a  Territory,  an  agent  who  purchased  for  another 

must  account,  as  trustee,  to  his  employer,  although  the  statutes  of  the 
Territory  have  abolished  all  resulting  trusts.    Irvnu  v.  MarshalL  558. 
APPEALS. 

1.  Where  this  court  affirmed  a  decree  of  a  Circuit  Court,  which  was,  that  a 

conveyance  of  property  should  be  executed  upon  the  payment  of  a  sum 
of  money;  and  the  Circuit  -Court  proceeded  to  carry  out  its  decree  by 
issuing  an  attachment  against  the  party  who  refused  to  execute  such 
conveyance,  an  appeal  will  not  lie  to  this  court  from  the  order  directing 
the  attachment    McMickm  v.  Perrin,  133.  ' 

2.  The  appeal  must  be  dismissed,  with  costs,  on  motion.   Ibid. 

3.  Where  an  appeal  from  a  decree  is  taken  within  ten  days  from  the  rendition 

of  the  decree,  it  is  in  time  to  operate  as  a  supersedeas ;  and  so,  also,  if 
taken  within  ten  days  after  the  decree  is  settled  and  signed.   SiUbp  v. 
FooU,  290. 
APPEAL  BONDS. 

1.  The  penalty  of  the  bond  taken,  when  an  injunction  is  awarded,  is  no  evidence 
of  the  amount  or  value  in  dispute.    Brown  v.  Shannon,  55.  • 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

See  Commercial  Law. 
BANKRUPTCY. 

1.  Deeds  of  large  tracts  of  land  made  by  a  grantor  when  deeply  in  debt,  and 

when  suits  were  pending  against  him,  and  who  shortly  afterwards  peti- 
tioned for  the  benefit  of  the  bankrupt  act,  the  possession  and  occupation 
of  the  land  continuing  the  same  after  the  sale  as  before,  and  the  consid- 
eration money  one-half  only  of  the  actual  value,  held  to  be  fraudulent 
and  void  as  against  creditors.   Hudguu  v.  Kemp,  45. 

2.  The  Circuit  Court  of  the  United  States  has  no  power  to  entertain  an  original 

bill  brought  by  a  creditor,  who  has  come  in  and  proved  his  debt  against 
the  bankrupt,  for  the  purpose  of  annulling  or  vacating  a  discharge  and . 
certificate  in  bankruptcy,  obtained  in  the  District  Court  upon  imputations 
of  fraud,  done  in  contemplation  of  bankruptcy  by  the  bankrupt ;  or  to 
give  relief;  either  at  law  or  in  equity,  in  a  suit  brought  by  a  creditor  who 
had  proved  his  debt  under  the  commission,  who  had  assented  to  the 
bankrupt's  discharge  and  certificate,  and  Who  had  taken  a  dividend  out 
of  the  bankrupt's  estate.    Commercial  Bank  o/MamchuUr  r.  Bucbur,  108. 
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3.  The  District  Court,  which  passed  the  decree  in  bankruptcy,  can  take  cogni- 

sance of  each  a  case.    Ibid. 

4.  Whether  or  not  each  a  bill  could  be  filed  by  a  creditor  who  had  not  come 

in  and  proyed  his  debt,  and  who  was  not  a  party  to  the  decree  in  bank- 
ruptcy, is  a  question  which  the  court  does  not  now  decide.    Ibid. 

5.  Nor  has  the  Circuit  Court  the  power,  under  its  general  jurisdiction  over 

frauds,  to  give  relief  either  at  law  or  in  equity,  in  a  suit  brought  by  a 
creditor  who  had  proved  his  debt  under  the  commission,  had  assented  to 
the  bankrupt's  discharge  and  certificate,  and  had  taken  a  dividend  out  of 
the  bankrupt's  estate.    Ibid. 
BILLS  OF  EXCEPTION. 

1.  A  refusal  of  the  court  below  to  grant  a  new  trial  is  not  a  proper  subject 

for  a  bill  of  exception.    DotweU  v.  De  La  Lataa,  29. 

2.  The  Circuit  Court  of  the  United  States  in  Alabama,  by  a  general  role, 

adopted  the  practice  of  the  State  courts,  which  is  regulated  by  a  stat- 
ute providing  that  no  bill  of  exceptions  can  be  signed  after  the  adjourn- 
ment of  the  court,  unless  with  the  consent  of  counsel,  Ac.  United  State* 
v.  BreHting,  252. 
8.  But  where  a  judge  holding  the  Circuit  Court  in  Alabama  signed  a  bill  of  ex- 
ceptions under  special  circumstances,  after  adjournment,  and  without  the 
consent  of  counsel,  this  court  will  consider  the  exception  as  properly 
before  it  It  is  in  the  power  of  a  court  to  suspend  its  own  rules,  or 
except  a  particular  case  from  them,  to  subserve  the  purposes  of  justice. 
Ibid. 

4.  And  the  signature  of  the  judge  was  attached  to  the  bill,  in  conformity  with 

the  decisions  of  this  court.    Ibid. 

5.  The  exception  brings  up  the  charge  of  the  court  to  the  jury,  but  not  the 

admission  of  evidence  which  was  objected  to  on  the  trial,  but  to  the  ad- 
mission of  which  no  exception  was  noted.    Ibid. 

6.  The  charge  of  the  court,  being  founded  on  a  hypothetical  state  of  facts  of 

which  there  was  no  evidence,  was  erroneous.   Ibid. 
*t.  Rulings  of  the  court  below,  in  admitting  or  rejecting  evidence,  can  be 
brought  to  this  court  for  revision  only  by  a  bill  of  exceptions.    Sin/dam 
v.  WtiUanuon,  429. 

8.  Where  there  is  a  bill  of  exceptions,  the  writ  of  error  does  not  operate  only 

upon  that  part  of  the  record.  Wherever  an  error  is  apparent  on  the 
record,  it  is  open  to  revision,  whether  it  be  made  to  appear  by  a  bill  of 
exceptions,  or  in  any  other  manner.  Ibid. 

9.  A  bill  of  exceptions  may  include  in  its  scope  the  rulings  of  the  court  below  as 

to  the  admissibility  of  evidence,  which  a  demurrer  to  evidence  cannot  do. 
Ibid. 

10.  Where  tl*e  only  bills  of  exception  were  to  the  refusal  of  the  court  to  grant 

a  continuance  and  change  the  venue,  the  judgment  of  the  court  below 
must  be  affirmed,  as  these  matters  are  not  the  subjects  of  review  by  this 
Court.    McFaul  v.  Ramsay,  523. 

11.  The  laws  of  Iowa  permitting  a  demurrer  only  when  the  petition  by  a  fair 

and  natural  construction  does  not  show  a*  substantial  cause  of  action,  a 
demurrer  to  part  of  the  petition  in  this  case  was  properly  overruled.  J  bid. 

12.  Exceptions  must  be  taken  or  the  points  reserved  whilst  the  jury  are  at  the  bar. 

Barton  t.  Fortytk,  532. 

13.  Where  there  was  an  affidavit  made,  after  verdict  and  judgment,  that  the 

affiant  was  the  real  party  in  interest,  and  prayed  to  be  substituted  for,  or 
admitted  with,  the  defendant,  and  the  court  overruled  the  motion,  an 
exception  to  tnis  ruling  will  not  bring  up  the  points  which  were  raised 
at  the  trial!  noz  will  it  bring  up  the  ruling  upon  the  motion.    Ibid. 
CALIFORNIA. 

1.  The  regulations  for  the  colonisation  of  the  Territories  of  tjie  Government  of 
Mexico,  made  21st  November,  1828,  in  pursuance  of  the  act  of  the  General 
Congress,  August  18,  1824,  provided:  1st  That  the  Governors  of  the 
Territories  should  be  empowered  to  grant  vacant  lands,  among  others,  to 
private  persons  who  may  ask  for  them,  for  the  purpose  of  cultivating  and 
inhabiting  the  same.    2d.  That  every  person  soliciting  lands  shall  addres* 
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to  the  Governor  a  petition,  expressing  his  name,  country,  and  religion,  and 
describing  as  distinctly  as  possible,  by  means  of  a  map,  the  land  asked 
for.  3d.  The  Governor  shall  proceed  to  obtain  the  necessary  informa- 
tion, whether  the  petition  contains  the  proper  conditions  required  by  the 
law  of  the  18th  August,  1824,  both  as  regards  the  land  and  the  petitioner, 
in  order  that  the  application  may  be  at  once  attended  to-;  or,  if  it  be 
preferred,  the  municipal  authority  may  be  consulted,  whether  there  be 
any  objection  to  the  making  of  the  grant.  4th.  This  being  done,  the  Gov- , 
ernor  will  accede  or  not  to  such  petition,  in  conformity  to  the  laws  on 
the  subject  5th.  The  definitive  grant  asked  for  being  made,  a  document, 
signed  by  the  Governor,  shall  be  given,  to  serve  as  a  title  to  the  party 
interested,  wherein  it  must  be  stated  that  the  grant  is  made  in  exact 
conformity  with  the  provisions  of  the  law;  in  virtue  of  which,  possession 
shall  be  given.  6th.  The  necessary  record  shall  be  kept,  in  a  book  pro- 
vided for  the  purpose,  of  all  the  petitions  presented  and  grants  made,, 
with  maps  of  the  lands  granted,  and  a  circumstantial  report  shall  be 
forwarded  quarterly  to  the  Supreme  Government.  United  States  v.  Cam- 
button,  59. 

2.  Where  there  was  no  evidence,  with  respect  to  a  grant  of  land  in  California, 

that  any  one  of  these  preliminary  steps  had  been  taken,  this  court  cannot 
confirm  the  claim.    Ibid. 

3.  The  decisions  of  this  court  in  cases  of  claims  to  land  in  Louisiana  and 

Florida  are  not  applicable  where  precise  and  recent  regulations  exist, 
directing  the  manner  in  which  land  shall  be  granted.   Ibid* 

4.  There  are  also  strong  grounds  of  suspicion  with  respect  to  the  bona  fide* 

of  the  grant  in  question ;  but  as  the  claimant  may  not  have  had  an  oppor- 
tunity of  producing  evidence  in  the  court  below,  the  case  will  be  re- 
manded to  that  court  for  further  proceedings.    Ibid. 

5.  As  the  act  of  Congress  passed  on  the  3d  of  March,  1831,  does  not  specify  the 

time  within  which  an  appeal  must  be  made  to  this  court  from  the  District 
Courts  of  California,  the  subject  must  be  regulated  by  the  general  law 
respecting  writs  of  error  and  appeals.  Either  party  is  at  liberty,  there- 
fore, to  appeal  from  such  a  decree  within  five  years  from  the  time  of  its 
rendition.  United  States  v.  Pacheco,  261 
4.  Under  the  sixty-third  rule  of  this  court,  an  appellee  in  a  case  from  California 
may  docket  and  dismiss  according  to  that  rule;  but  a  new  appeal  may 
be  taken  at  any  time  within  five  years,  or  it  may  be  that  the  record  may 
be  filed  by  the  appellant  at  the  same  term  at  which  a  certificate  or  record 
had  been  filed  by  the  appellee,  and  the  case  dismissed.    Ibid. 

7.  After  a  case  has  been  thus  docketed  and  dismissed  at  the  instance  of  an 

appellee  who  is  a  claimant  of  land,  if  a  patent  should  be  taken  out,  it  will 
still  be  subject  to  be  reviewed  by  this  court  at  any  time  within  the  fire 
years  above  mentioned.  Ibid, 

8.  Where  a  petitioner  files  a  claim  to  land  in  California  before  the  board  of 

.commissioners  created  by  Congress,  the  intervention  of  rival  claimants  is 
a  practice  not  to  be  encouraged.     United  States  v.  Fossat,  413. 

9.  Where  there  is  no  natural  boundary  or  descriptive  call  for  the  termination  of 

lines  of  a  tract  of  land,  and  the  quantity  of  land  called  for  in  th8  grant  is 
"one  league  of  the  larger  size,  a  little  more  or  less,1'  the  survey  must  only 
include  a  league.  The  words  "  a  little  more  or  less  "  must  be  rejected.  Ibid, 
10.  The  grant  is  for  one  league  of  land,  to  be  taken  within  the  southern,  western, 
and  eastern  boundaries  designated  therein,  and  to  be  located  at  the 
election  of  the  grantee  or  his  assigns,  under  the  restrictions  established 
for  the  location  and  survey  of  private  land  claims  in  California  by 
the  Executive  department  of  this  Government.  Ibid. 
CHAMPERTY. 

1.  The  ancient  English  doctrines  respecting  maintenance  or  champerty  have  not 

found  favor  in  the  United  States ;  and  in  Michigan  (where  the  land  lies 
which  is  involved  in  the  present  controversy)  its  application  to  sales,  by 
one  out  of  possession,  has  been  annulled.    Roberts  v.  Cooper,  467. 

2.  Although,  in  that  State,  an  agreement  to  carry  on  a  suit  upon  condition  of 

receiving  a  share  ol  the  proceeds  might  be  void,  yet  the  rule  would  not 
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apply  to  *  transfer  of  the  legal  estate  to  one,  in  trust  for  himself  and  the 

other  stockholders  in  a  corporation.    Ibid. 
3HANCERY. 

1.  When  a  transcript  of  a  record  of  another  court  was  attached  to  the  answer 

as  an  exhibit,  and  portions  of  it  particularly  referred  to,  and  the  record 
of  the  entire  case  pleaded,  a  decree,  certified  by  the  clerk,  which  had 
been  executed  by  the  parties,  mast  be  considered  as  part  of  the  record, 
although  it  had  not  the  signature  of  the  judge.  The  signature  of  the 
judge  is  not  the  only  evidence  by  which  a  decree  can  be  authenticated. 
Second*  v.  Steele,  94. 

2.  Property  was  agreed  to  be  sold,  and  the  payment  was  to  be  made  by  a 

deposit'  of  the  price  in  one  of  two  banks,  in  Boston,  and  a  certificate  de- 
livered to  the  vendor.  The  vendee  made  the  deposit  in  another  bank, 
in  Boston,  and  tendered  the  certificate  to  the  vendor,  within  the  time 
limited,  and  the  vendor  having  refused  to  receive  it,  he  tendered  the  pur* 
chase-money  and  interest,  and  that  being  refused,  he  filed  his  bill  for  a 
specific  performance,  and  paid  the  money  into  court.  Held,  under  the 
circumstances,  to  be  sufficient.  Ibid. 

3.  Creditors  of  the  vendor,  who  recovered  judgments  and  sold  the  property, 

pending  a  suit  for  a  specific  performance,  in  which  the  purchase-money 
bad  been  paid  into  court,  are  not  necessary  parties  to  the  suit,  nor  are 
the  purchasers  at  the  sheriff's  sale  under  such  judgments.    Ibid. 

4.  Under  a  statute  of  Minnesota,  the  court  of  chancery  might  divest  the  title 

of  the  defendant  in  the  land,  without  requiring  him  to  make  a  convey- 
ance. Ibid. 

5.  Where  a  bill  in  chancery  was  filed  for  the  purpose  of  enjoining  a  judgment 

at  law,  obtained  upon  a  promissory  note,  and  the  bill  did  not  allege  that 
adequate  relief  could  not  be  had  at  law,  and  did  not  contain  any  charges 
of  fraud ;  neither  did  it  aver  that  it  was  owing  to  the  contrivance  or  un- 
fairness of  the  defendant  that  an  adequate  remedy  could  not  be  had  at 
law,  nor  did  it  show  the  necessity  of  interference  by  a  court  of  equity  to 
obtain  a  discovery,  the  bill  must  be  dismissed.   Hungerford  v.  Sigereon,  1 50. 

6.  Where  the  master  of  a  vessel  was  also  part  owner,  and  made  a  contract  of 

affreightment  with  a  lumber  company,  of  which  he  was  also  a  member, 
and  the  cargo  was  consigned  to  the.  master,  the  case  is  not  within  admi- 
ralty jurisdiction,  but  appropriate  to  that  of  a  court  of  chancery.  Grant 
V.  Pouillon,  162. 

7.  Where  there  was  a  covenant  to  sell  land  upon  condition  that  the  purchase- 

money  should  be  paid  in  instalments,  and  other  acts  done  by  tho  cov- 
enantee, in  failure  to  perform  which,  rent  was  to  be  charged,  and  the 
covenantee  failed  to  execute  his  contract,  the  rent  was  justly  chargeable. 
Stinson  v.  Doueman,  461. 

8.  The  Territory  of  Minnesota  having  abolished  the  court  of  chancery,*  the 

excuses  of  the  defendant  must  be  judged  of  as  if  it  was  a  case  in  chan- 
cery, the  statute  having  so  directed.  But  in  this  case,  time  would  be 
held  to  be  an  essential  consideration  in  the  contract  by  a  court  of  equity, 
and  the  excuses  for  non-performance  are  insufficient.  Ibid. 

9.  Where  there  were  proceedings  in  a  State  court  between  a  bank,  one  of  its 

creditors,  and  one  of  its  debtors,  and  the  bank  having  failed,  assigned  its 
assets  to  trustees,  who  intervened  in  the  dispute  between  the  other  two 
'  parties,  the  judgment  of  the  State  court  against  the  intervenors  must  be 
considered  final,  and  a  bill  filed  by  them  in  the  Circuit  Court  Of  the 
United  States  must  be  dismissed.    Ingraham  v.  Dawson,  486. 

10.  If  there  were  irregularities  in  the  proceedings  of  the  State  court,  it  was  for 

that  court  to  correct  them,  had  complaint  been  made  at  the  proper  time. 
Ibid. 

11.  A  person  dealing  with  an  unlettered  man  who  can  neither  read  nor  write, 

and  taking  from  him  a  promissory  note  for  the  payment  of  money  and 
a  deed  for  property,  in  trust,  to  secure  the  payment,  is  bound  to  show, 
when  he  seeks,  to  enforce  them,  that  they,  or  the  material  parts  of  them, 
were  read  and  fully  explained  to  the  party  before  tbey  were  executed, 
and  that  he  fully  understood  their  meaning  and  effect.  Sdden  v.  Mi/ere,  506. 


624  INDEX. 

CHANCERY,  (Continued.) 

12.  If  this  fact  is  established  by  positive  and  unhnpeached  testimony,  parol 

evidence  cannot  be  received,  to  show  that  the  contract  was  different  from 
that  expressed  in  the  writings,  or  that  nothing  was  at  that  time  due  from 
the  party  who  executed  the  instruments.     Ibid. 

13.  Where  there  was  a  contract  for  the  sale  of  a  lot  of  ground,  partly  on  time, 

and  the  vendee  entered  into  possession;  and  the  vendor  did  not  formally 
demand  the  payment  of  the  balance  when  due,  but  merely  said  he  was 
ready  to  make  a  deed  when  the  money  was  paid;  and  after  the  time  of 
payment  had  elapsed,  the  vendee  made  a  tender  of  the  sum  due,  which 
the  vendor  refused  to  receive ;  these  and  other  circumstances  show  that 
time  was  not  of  the  essence  of  the  contract,  and  the  vendee  was  entitled 
to  relief  upon  a  bill  for  a  specific  performance  of  the  contract  Ahl  v. 
Johnson,  511. 

14.  Where  the  defendant  appeared  to  a  bill  in  chancery,  and  defended  the  suit, 

and  no  want  of  jurisdiction  appeared  In  the  record,  and  then  the  com- 

Slainant  died,  an  objection  that  the  defendants  were  citizens  of  another 
tate  comes  too  late  when  made  to  a  bill  of  revivor,  which  is  only  a  con- 
tinuance of  the  suit     Wkyte  v.  Gibbet,  541. 

15.  Moreover,  a  plea  to  the  jurisdiction  comes  too  late  after  a  mandate  has  gone 

down  from  this  court  to  the  court  below.    Ibid. 
COMMERCIAL  iiAW. 

For  the  Law  of  Garnishii  see  Garvishkk. 
1.  Where  the  question  before  the  jury  was,  whether  or  not  one  of  the  defend- 
ants  was  a  partner  in  a  commercial  firm,  it  was  proper  for  the  court  to 
exclude  the  declarations  made  by  the  defendant  in  the  absence  of  the 
plaintiffs.  Teller  v.  Patten,  126. 
.2.  It  was  also  proper  not  to  confine  the  attention  of  the  jury  to  declarations 
made  at  one  particular  time  in  the  presence  of  one  of  the  plaintiffs,  but 
to  allow  all  similar  declarations  to  be  given  in  evidence,  so  that  the 
jury  could  judge  of  the  entire  question  of  the  existence  of  the  partnership. 
Ibid. 

3  Where  an  accepted  and  endorsed  bill  of  exchange  was  placed  by  the.  drawer 

as  collateral  security  for  his  own  debt  in  the  hands  of  his  creditor,  and 
when  the  creditor  came  to  sue  the  acceptor,  the  court  instructed  the  jury, 
"that  if  such  facts  and  circumstances  were  known  to  the  plaintiff  as 
caused  him  to  suspect,  or  that  would  have  caused  one  of  ordinary  pru- 
dence to  suspect  that  the  drawer  had  no  interest,  in  the  bill,  and  no 
authority  to  use  the  same  for  his  own  benefit,  and  by  ordinary  diligence 
he  could  have  ascertained  these  facta,"  then  the  jury  would  find  for 
the  defendant— this  instruction  was  erroneous.  Goodman  v.  JShmonde, 
343. 

4  The  facts  of  the  case  examined,  to  ascertain  whether  or  not  there  was  suffi- 

cient evidence  to  go  to  the  jury  upon  these  points.    Ibid. 

5.  This  court  again  says,  that  a  bona  fide  holder  of  a  negotiable  instrument  for 

a  valuable  consideration,  without  notice  of  facts  which  impeach  its 
validity  between  the  antecedent  parties,  if  he  takes  it  under  an  endorse- 
ment made  before  the  same  becomes  due,  holds  the  title  unaffected  by 
these  facts,  and  may  recover  thereon,  although  as  between  the  antecedent 
parties  the  transaction  may  be  without  any  legal  validity.  Ibid. 

6.  Where  a  party  is  in  possession  of  a  negotiable  instrument,  the  presumption 

is  that  he  holds  it  for  vrlue,  and  the  burden  of  proof  Is  upon  him  who 
disputes  it;  an  exception  being  where  the  defect  appears  on  the  face  of 
the  instrument.    Ibid. 
1.  It  is  a  question  of  fact  for  the  jury,  whether  or  not  the  holder  had  knowl- 
edge of  defects  existing  antecedently  to  the  transfer  to  him.    Ibid. 

8.  The  English  and  American  cases  examined.    Ibid. 

9.  Surrendering  collateral  securities  previously  given,  and  affording  increased 

indulgence  as  to  time,  furnish  a  sufficient  consideration  for  the  transfer 
of  new  collaterals.  .  I  bid. 
10.  Where  a  bill  of  exchange  was  drawn  in  proper  form  and  protested  for  non- 
acceptance,  parol  evidence  of  an  understanding  between  the  drawer  and 
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the  party  in  whose  favor  the  bill  was  drawn,  calculated  to  vary  the  terms 
of  the  instrument  was  not  admissible.    Brown  v.  WiUy,  442. 

11.  Where  the  endorser  of  a  promissory  note,  in  conversation  with  the  agent 

of  the  holder,  before  its  maturity,  dispensed  with  a  presentation  of  the 
note  and  demand  of  payment,  and  promised  to  pay  it,  or  provide  for  its 
payment,  at  maturity,  he  could  not,  when  sued,  set  up  as  a  defence  that 
the  note  was  not  presented  for  payment,  and  demand  made  therefor  when 
it  was  due,  and  that  no  notice  of  its  dishonor  was  girjn.  Sigerwn  v. 
Malhm,  496. 

12.  H  after  the  maturity  of  the  note,  the  endorser  promised  the  agent  of  the 

holder  to  pay  the  same,  having,  at  the  time  of  making  such  promise, 
knowledge  of  the  fact  that  the  note  had  not  been  presented  for  payment, 
and  no  demand  made  therefor,  or  notice  of  non-payment,  he  could  not, 
when  sued,  set  up  as  a  defence  a  want  of  such  demand  or  notice.    Ibid. 
CONSTITUTIONAL  LAW. 

1.  Where  the  Circuit  Court  adopted  the  construction  of  a  State  statute  which 

was  placed  upon  it  by  the  Supreme  Court  of  the  State,  the  decision  was 
correct;  and  a  different  construction  of  the  statute  subsequently  placed 
upon  it  by  the  Supreme  Court  of  the  State  will  not  authorize  this  court 
to  reverse  the  judgment  of  the  Circuit  Court  as  having  been  erroneously 
given.    Morgcm  v.  Curtemui,  1.  - 

2.  Where  it  does  not  appear  either  by  express  averment  or  by  a  necessary  in- 

tendment from  any.  matter  stated  in  the  case,  nor  does  any  entry  on  the 
record  of  the  cause  in  the  Supreme  Court  of  the  State  show,  that  any  of 
the  questions  of  which  this  court  is  entitled  to  take  cognizance  under 
the  terms  of  the  25th  section  of  the  judiciary  act,  arose  in  the  cause  and 
were  actually  decided  by  that  court,  the  writ  of  error  must  be  dismissed, 
for  the  want  of  jurisdiction.     Chritt  Church  v.  County  of  Philadelphia,  26. 

3.  The  Constitution  of  the  United  States  gives  to  Congress  the  power  to  pro- 

vide and  maintain  a  navy,  and  to  make  rules  for  i*  s  government.  Dynu  v. 
Hoover,  65. 

4.  In  the  exercise 'of  this  power,  Congress  provided  for  the  punishment  of 

desertion  and  of  other  crimes  not  specified  in  the  articles,  which  should 
be  punished  according  to  the  laws  and  customs  in  such  cases  at  sea.  J  bid. 

5.  Where  a  seaman  was  charged  with  deserting,  and  the  court  martial  found 

him  guilty  of  attempting  to  desert,  the  court  had  jurisdiction  over  the 
subject-matter,  and  an  action  of  trespass  for  false  imprisonment  will  not 
lie  against  the  ministerial  officer  who  executes  the  sentence  for  attempting 
to  desert   Ibid. 

6.  It  is  only  where  a  court  has  no  jurisdiction  over  the  subject-matter,  or, 

having  such  jurisdiction,  is  bound  to  adopt  certain  rules  in  its  proceed- 
-  Ings,  from  which  it  deviates,  whereby  the  proceedings  are  rendered  coram 
mm  fudtctj  that  an  action  will  lie  against  the  officer  who  executes  its 
.    judgment.    Ibid. 

I.  The  authorities  upon  this  point  examined,  and  also  the  legal  powers  of 

*  "courts  martial.    Ibid, 
6.  This  court  has  no  jurisdiction,  under  the  25th  section  of  the  judiciary  act  of 
1789,  of  the  question  whether  Or  not  a  law  of  a  State  is  in  opposition  to 
(he  Constitution  of  that  State.    Wkhtr*  v.  BuckUj,  84. 
9.  Therefore,  where  it  is  alleged  thai  the  Constitution  of  a  State  declares  that 
private  property  shall  not  be  taken  for  public  uses,  and  that  the  highest 
court  of  the  State  has  sustained  the  validity  of  a  law  which  violates  this 
constitutional  provision,  this  Court  has  no  power  to  review  that  decision. 
Ibid. 
lO.The  fifth  article  of  the  amendments  of  the  Constitution  of  the  United  States 
was  intended  to  prevent  the  Government  of  the  United  States  from  taking 
private  property  for  publio  uses  withont  just  compensation!  and  was  not 
intended  as  a  restraint  upon  (he  State  Governments,    /WL 

II.  A  law  of  the  State  of  Mississippi,  for  improving  the  navigation  of  a  river 

which  empties  Itself  into  the  Mississippi,  Is  not  in  conflict  with  the  act 
;.    of  Congress  providing  for  the  admission  of  that  State  into  the  Union. 
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12.  Being  admitted  upon  a  footing  of  equality  with  the  other  States,  the  State 

of  Mississippi  had  the  rightful  power  to  change  the  channels  or  courses 
of  rivers  within  the  interior  of  the  State,  for  purposes  of  internal  im- 
provement.   Ibid. 

13.  And,  moreover,  the  law  in  question  does  not  propose  to  affect  the  naviga- 

tion of  the  Mississippi  river,  but  only  a  small  stream  running  into  it.  Ibid 

14.  Where  a  suit  was  brought  upon  a  bill  of  exchange  in  one  of  the  State 

courts  of  Louisiana,  and  by  that  court  was  transferred  to  another  State 
court  for  the  purpose  of  being  connected  with  certain  proceedings  in 
insolvency,  and  this  transfer  was  pleaded  in  bar  in  the  Circuit  Court  of 
the  United  States  to  the  prosecution  of  the  suit  in  that  court  upon  the 
bill,  the  plea  was  not  good.    Hyde  v.  Stone,  170. 

15.  The  jurisdiction  of  the  courts  of  the  United  States  over  controversies 

between  citizens  of  different-States  cannot  be  impaired  by  the  laws  of  the 
States,  which  prescribe  the  modes  of  redress  in  their  own  courts,  or 
which  regulate  the  distribution  of  their  judicial  power.    Ibid. 

16.  The  insertion  of  the  bill  amongst  the  debts  of  the  insolvent  upon  his  sched- 

ule,'is  evidence  of  the  fact  of  notice;  and  the  sufficiency  of  the  evidence 
was  a  question  for  the  jury,  and  is  not  subject  to  review  in  this  court.  Ibid 

17.  When  New  Mexico  was  conquered  by  the  United  States/ it  was  only  the 

allegiance  of  the  people  that  was  changed;  their  relation  to  each  other, 
and  their  rights  of  property,  remained  undisturbed.  LeUemdorfer  v.  Webb 
176. 

18.  The  executive  authority  of  the  United  States  properly  established  a  pro- 

visional Government,  which  ordained  laws  and  instituted  a  judicial  sys- 
tem; all  of  which  continued  in  force  after  the  termination  of  the  war, 
and  until  modified  by  the  direct  legislation  of  Congress,  or  by  the  Terri- 
torial Government  established  by  its  authority.    Ibid, 

19.  A  suit  brought  in  a  court  established  by  the  provisional  Government  was 

properly  transferred  to  a  court  created  by  the  act  of  Congress  establish- 
ing the  Territory  of  New  Mexico,  the  jurisdiction  of  which  was  fixed  by 
a  Territorial  statute.    Ibid. 

20.  Under  the  Constitution  of  the  State  of  Arkansas,  the  Legislature  passed  a 

law  allowing  the  State  to  be  sued.    Been  v.  State  of  Arkan*a*%  527. 

21.  According  to  this  law,  a  suit  was  brought  upon  some  of  the  State  bonds; 

and  whilst  the  suit  was  going  on,  the  Legislature  passed  another  law, 
requiring  the  bonds  to  be  filed  in  court,  or  the  suit  to  be  dismissed.  I  bid, 

22.  The  suitor  refusing  to  file  his  bonds,  the  suit  was  dismissed ;  and  the  case 

was  carried  to  the  Supreme  Court  of  the  State,  where  the  judgment  was 
affirmed.    Ibid, 

23.  The  case,  being  brought  to  this  court 'under  the  twenty-fifth  section  of  the 

judiciary  act,  must  be  dismissed  for  want  of  jurisdiction.    Ibid. 

24.  The  permission  to  bring  the  suit  was  not  a  contract  whose  obligations  were 

impaired  by  the  passage  of  the  subsequent  law.     I  bid. 
25/ Where  property  has  been  levied  upon  under  a  State  law,  it  is  not  liable  to 
be  seised  by  the  marshal  under  process  from  the  District  Court  of  the 
United  States  upon  a  libel  for  mariners'  wages.    Taylor  v.  Carryl,  583. 
CONSTRUCTION  OF  STATUTES. 

1.  Where  the  Circuit  Court  adopted  the  construction  of  a  State  statute  which 

was  placed  upon  it  by  the  Supreme  Court  of  the  State,  the  decision  wag 
correct;  and  a  different  construction  of  the  statute  subsequently  placed 
upon  it  by  the  Supreme  Court  of  the  State  will  not  authorise  this  court 
to  reverse  the  judgment  of  the  Circuit  Court  as  having  been  erroneously 
given.    Morgan  v.  CurUmus,  1. 

2.  The  power  granted  by  Congress  to  the  corporation  of  the  city  of  Washing- 

ton, "to  open  and  keep  in  repair  streets,  avenues,  lanes,  alleys,  Ac,  agree* 
ably  to  the  plan  of  the  city,"  includes  the  power  to  alter  the  grade  or 
change  the  level  of  the  land  on  which  the  streets  by  the  plan  of  the  city 
are  laid  out.    Smith  v.  Corporation  of  Waiikmgton,  135. 

3.  It,  in  the  exercise  of  this  power,  an  individual  proprietor  suffers  inconvenience 

or  is  put  to  expense,  the  corporation  are  not  liable  in  damages.  Ibid. 

4.  In  May,  1830,  Congress  passed  anact  (4  Stat  at  L.f  420)  which  gave  the  right 
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of  pre-emption  to  settlers  on  the  public  lands,  but  made  null  and  yoid  all 
assignments  and  transfers  of  the  right  of  pre-emption  prior  to  the  issu- 
ance of  patents.  This  act  was  to  remain  in  force  for  one  Tear.  Mark*  v. 
/tests*,  601. 
6VIn  January,  1832,  another  act  was  passed, ,  (4  Stat,  at  L.,  496,)  supple- 
mentary to  the  former,  allowing  certificates  of  purchase  to  be  transferred, 
and  patents  to  be  issued  in  the  name  of  the  assignee.   Ibid. 

6.  In  June,  1834,  another  act  was  passed,  (4  Stat  at  L.,  678,)  reviving  the 

act  of  1880.    Ibid. 

7.  The  true  construction  of  this  act  of  1884  is,  not  that  it  restored  the  pro- 

hibitory clause  of  188D,  but  that  it  revived  the  supplement,  together 
with  the  original  act;  and  that,  consequently,  an  assignment  was.  good 
and  legal  before  a  patent  was  issued.    Ibid. 

8.  But  it  was  necessary  to  enter  the  land  at  the  land  office,  before  the  right  of 

assignment  accrued;  and,  therefore,  assignments  made  before  such  entry 
were  assignments  of  floats,  and  void.    Ibid. 
8.  A  power,  however,  although  executed  before  the  location,  was  sufficient  to 
.  justify  an  assignment  made  after  the  location,  there  being  a- tacit  affirm- 
ance of  the  power,  when  it  might  have  been  set  aside.    Ibid. 
CONTRACTS. 

1.  Where  there  was  a  contract  for  the  purchase  of  a  cargo  of  flour,  and  a 

portion  of  it  was  delivered,  paid  for,  and  used  by  the  purchaser,  he 
cannot  repudiate  the  contract,  upon  the  ground  that  the  brand  upon  the 
flour  was  not  that  for  which  he  contracted.    Lyon  v.  Bertram,  150. 

2.  The  cases  upon  this  point  examined.    Ibid.. 

3.  Where  the  statute  of  limitations  imposes  a  bar  upon  certain  swedes  of  con- 

tracts after  three  years,  and  upon  others  after  two  years,  and  the  plea  did 
not  show  that  the  contract  in  question  was  of  the  latter  class,  the  plea 
was  bad.     Ibid. 

4.  The  laws  of  California  require  that  actions- shall  be  prosecuted  in  the  name 

of  the  real  party  in  interest,  and  that  all  parties  having  an  interest  in  the 
subject  of  the  action  may  be  joined.  So  that  this  statute  is  complied 
with,  it  is  not  a  fatal  objection  that  the  respective  interests  of  parties 
jomdy  concerned  are  not  accurately  set  forth.     Ibid.  > 

5.  A  broker  who  negotiates  the  sale  of  an  estate  is  not  entitled  to  his  com- 

mission until  he  finds  a  purchaser  in  a  situation  and  ready  and  willing 
to  complete  the  purchase  on  the  terms  agreed  upon  between  the  broker 
and  the  Vendor.    McOooock  v.  WbodUtf,  221. 

6.  Where  there  was  a  covenant  to  sell  land  upon  condition  that  the  purchase- 

money  should  be  paid  in  instalments,  and  other  acts  done  by  the  cov- 
enantee, in  failure  to  perform  which,  rent  was  to  be  charged,  and  the 
covenantee  failed  to  execute  his  contract,  the  rent  was  justly  chargeable. 
Stinton  v.  Doutman,  461. 

7.  The  Territory  of  Minnesota  having  abolished  the  court  of  chancery,  the 

excuses  of  the  defendant  must  be  judged  of  as  if  it  was  a  case  in  chan- 
cery, the  statute  having  so  directed.  But  in  this  case,  time  would  be 
held  to  be  an  essential  consideration  in  the  contract  by  a  court  of  equity, 
and  the  excuses  for  non-performance  are  Insufficient.  Ibid. 

8.  Where  there  was  a  contract  for  the  sale  of  a  lot  of  ground,  partly  on  time, 

and  the  vendee  entered  into  possession;  and  the  vendor  did  not  formally 
demand  the  payment  of  the  balance  when'  due,  but  merely  said  he  was 
ready  to  make  a  deed  when  the  money  was  paid;  and  after  the  time  of 
payment  had  elapsed,  the  vendee  made  a  tender  of  the  sum  due,  which 
the  vendor  refuted  to  receive;  these  and  other  circumstances  show  that 
time  was  not  of  the  essence  of  the  contract,  and  the  vendee  was  entitled 
to  relief  upon  a  bill  for  a  specific  performance  of  the  contract  AM  v. 
Johntom.  511. 
OOtJBTS  MABTIAL. 

1.  The  Constitution  of  the  United  States  gives  to  Congress  the  power  to  pro- 
vide and  maintain  a  navy,  and  to  make  rules  for  its  government  Dyrutr. 
2reof*r*65. 

8.1n  the  exercise  of  this  power,  Congress  provided  for  the  punishment  ofo< 
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desertion  and  of  other  crimes  not  specified  in  the  articles,  which  should 
be  punished  according  to  the  laws  and  customs  in  such  cases  at  sea.  Ibid 

3.  Where  a  seaman  was  charged  with  deserting,  and  the  court  martial  found 

him  guilty  of  attempting  to  desert,  the  court  had  jurisdiction  over  the 
subject-matter,  and  an  action  qf  trespass  for  mlse  imprisonment' will  not 
lie  against  the  ministerial  officer  who  executes  the  sentence  for  attempting 
to  desert.    Ibid. 

4.  It  is  only  where  a  court  has  no  jurisdiction  over  the  subject-matter,  or, 

having  snch  jurisdiction,  is  bound  to  adopt  certain  rules  in  its  proceed- 
ings, from  which  it  deviates,  whereby  the  proceedings  are  rendered  coram 
non  judke,  that  an  action  will  lie  against  the  officer  who  executes  its 
judgment    Ibid 

5.  The  authorities  upon  this  point  examined,  and  also  the  legal  powers  of 

courts  martial.    Ibid 
•  DUTIES. 

See  Tariff. 
EJECTMENT. 

1.  In  an  action  of  ejectment,  where  the  .defendant  pleads  the  statute  of  limita- 
tions, he  must  connect  his  own  possession  with  the  adverse  possession 
and  title  of  another  person  which  is  set  up  as  a  defence.    Otherwise,  the 
plea  is  not  good.  Doemll  v.  DeLa  Zonso,  29. 
EVIDENCE. 

1.  In  an  action  against  the  owners  of.  a  ferry  boat,  for  personal  injuries  sus- 

tained by  the  negligence  of  its  officers,  it  was  held  that  the  plaintiff  might 
show  that  he  was  engaged  in  a  particular  business,  and'  had  been  inca- 
pacitated from  attending  to  it,  as  exhibiting  the  extent  of  the  injury,  and 
that  it  had  occasioned  expense,  suffering,  and  loss  of  time  which  had 
value  to  him,  although  the  nature  Of  his  occupation  was  not  set  forth  in 
..  the  declaration.    Wade  v.  Leroy,  34.  ' 

2.  The  signature  of  the  judge  is  not  the  only  evidence  by  which  a  ddcree  can 

be  authenticated.    Seeombe  v.  Steele,  94. 

3.  Where  the  question  before  the  jury  was,  whether  or  not  one  of  the  defend- 

ants was  a  partner  in  a  commercial  firm,  it  was  proper  for  the  court  to 
exclude  the  declarations  made  by  the  defendant  in  the  absence  of  the 
plaintiffs.    Teller  v.  Patten,  126. 

4.  It  was  also  proper  not  to  confine  the  attention  of  the  jurr  to  declarations 

made  at  one  particular  time  in  the  presence  of  one  of  the  plaintlffe,  but 
to  allow  all  similar  declarations  to  be  given  in  evidence,  so  that  the 
jury  could  judge  of  the  entire  question  of  the  existence  of  the  partnership. 
I Hd 

5.  Rulings  of  the  court,  below,  in  admitting  or  rejecting  evidence,  can  be 

brought  to  this  court  for  revision  only  by  a  bill  of  exceptions.  8*&Um 
v,  WOUameon,  427. 

6.  A  bill  of  exceptions  may  include  in  its  scope  the  rulinjgs  of  the  court  as  to 

the  admissibility  of  evidence,  which  a  demurrer  to  evidence  cannot  do. 
Ibid 

7.  A  demurrer  to  evidence  makes  the  evidence  a  part  of  the  record.     Ibid 

8.  Where  a  bill  of  exchange  was  drawn  improper  form  and  protested  for  non- 

acceptance,  parol  evidence  of  an  understanding  between  the  draws*  and 
the  party  in  whose  fevor  the  bill  was  drawn,  calculated  to  vary  the  terms 
of  the  instrument,  was  not  admissible.    Browii  v.  WUey,  442. 

9.  The  deposition  of  an  officer  of  the  General  Land  Office,  as  to  the  opinions 

and  practice  prevailing  in  that  office,  cannot  be  read  to  the  jury  as  proof 
of  the  law,  although  it  might  have  influence  with  the  court  in  explaining 
the  law  to  the  jury*    BoberU  r.  Cooper,  467; 

10.  A  person  dealing  with  an  unlettered  man  who  ean  neither  read  nor  write, 
and  taking  from  him  a  promissory  note  for  the  payment  of  money  sad 
a  deed  for  property,  in  trust,  to  secure  the  payment,  Is  bound  to  show, 
when  he  seeks  to  enforce  them,  that  they,  «r  the  material  parts  of  them, 
.  were  read  and  lolly  explained  to  the  party  before  they  were  executed, 
and  that  he  fully  understood  their  meaning  and  effect,  5tfd*»  v,3frsrt,  606. 

lLtf  Ibis  feet  is  established  by  eositive*aad  untmnaichsrt  tnfteouy,  peel 
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evidence  cannot  be  received*  to  ihow  that  tha  contiaot  waa  different  from 
that  expressed  in  tha  writings,  or  that  nothing  was  at  that  time  due  from 
the  party  who  executed  the  instruments.  Ibid. 
12.  Evidence  of  the  sale  of  property  under  certain  proceedings  of  a  State  court 
was  properly  received  in  the  Circuit  Court,  where  the  proceedings  of  tha 
State  court  were  duly  certified,  and  it  had  competent  Jurisdiction  over  tha 
subject-matter.    Barton  v.  Ibrtptk,  582. 

FRAUDULENT  CONVEYANCES. 

I.  Deeds  of  large  tracts  of  land  made  by  a  grantor  when  deeply  in,  debt,  and 
when  suits  were  pending  against  him,  and  who  shortly  afterwards  peti- 
tioned for  the  benefit  of  the  bankrupt  act,  the  possession  and  occupation 
of  the  land;  continuing  the  same  after  the  sale  as  before,  and  tha  consid- 
eration money  one-half  onry  of  the  actual  value,  held  to  be  fraudulent 
and  void  as  against  creditors.    Hudguu  v.  Komp9  46. 

FRAUDULENT  SALES  OF  PERSONAL  PROPERTY. 

1..  Where  a  sheriff  was  sued  for  taking  goods  under  an  attachment,  which 
goods  had  been  previously  assigned  under  circumstances  which  were  al- 
1eged  to  be  fraudulent,  it  was  proper  for  the  court  to  charge  the  jury, 
"that  if  they  believed,  from  the  evidence,  that  the  sale  was  made  for  the 
purpose  of  hindering,  delaying,  or  defrauding  creditors,  it  was  invalid  as 
against  the  defendant ;  and  that  whether  the  sale  was  or  was  not  fraudu- 
lent was  a  question  of  fact,  to  be  determined  by  the  jury  under  all  the 
circumstances  of  the  case ;  that  if  the  sale  were  secret,  and  no  means 
taken  to  apprise  the  public  of  it,  these  were  facts  which  threw  suspicion 
upon  the  transaction,  but  did  not  make  the  sale  fraudulent  In  law  as 
against  the  defendant.  .  Warner  v.  Norton,  448. 

GARNISHEE. 

1.  By  the  laws  of  Virginia,  where  an  absent  defendant  is  sued,  and  a  garnishee 

is  found  within  the  State  having  funds  of  the  absent  debtor  in  his  hands, 
the  court  may  either  suffer  the  fund  to  remain  in  the  hands  of  the  gar- 
nishee, or  be  paid  over  to  the  attaching  creditor,  security  being  given  in 
either  case  to  refund  the  money  Upon  a  final  decree.  Matting  v.  Boyd,  128. 

2.  Whilst  the  suit  is  pending,  therefore,  the  money  must  be  considered  as  in 

the  custody  of  the  court,  and  not  liable  to  be  sued  for  by  the  absent 
debtor  against  his  garnishee.    Ibid. 

3.  Consequently,  the  statute,  of  limitations  does  not  run  whilst  the  suit  is  pend- 

ing j  and  if  an  action  is  brought  against  the  executor  of  the  garnishee 
after  the  termination  of  tha  principal  suit  in  sufficient  time  to  clear  the  - 
statute,  a  recovery  must  be  had.    Aid*. 

4.  The  garnishee  having  used  the  money,  his  .executor  must  pay  interest  from 

the  time  when  the  attachment  process  was  served,  up  to  the  time  of  the 
death  of  the  garnishee— it  being  so  claimed  in  the  bill    Ibid. 

5.  The  garnishee  was  entitled  to  a  reasonable  sum  for  the  trouble  which  ha 

had  taken.    Ibid. 
JURISDICTION. 

1.  In  the  present  case,  the  complainant  and  appellant  did  not  derive  his  title 

to  the  land  in  dispute  from  any  statute  of  the  United  States ;  and  therefore 
this  court  has  no  jurisdiction  orer  the  matter  by  virtue  of  the  26th  section 
of  the  judiciary  act.     ffym  v.  Jforrw,  3. 

2.  Where  several  parties  set  up  conflicting  claims  to  property,  with  which  a 

special  tribunal  may  deal,  as  between  one  party  and  the  Government, 
regardless  of  the  rights  of  others,  the  latter  may  come  into  the  ordinary 
courts  of  justice,  and  litigate  the  conflicting  claims.  Garland  r.  Wynn,  6. 
8.  Therefore,  in  a  case  where  the  register  and  receiver  of  public  lands  have 
£een  imposed  upon,  by  as  part*  affidavits,  and  the  patent  has  been  ob- 
tained by  one  having;  no  interest  secured  to  him  in  virtue  of  the  pre-emp- 
tion lawB,  to  the  destruction  of  another's  right  who  had  a  preference 
of  entry  which  he  preferred  and  exerted  in  due  form,  but  which  right 
was  defeated  by  false  swearing  and  fraudulent  contrivance  brought  about 
by  him  to  whom  the  patent  was  awarded— in  such  a  case,  the  jurisdiction 
of  the  courts  of  justice  is  not  ousted  by  the  regulations  of  the  Commis- 
sioner of  the  General  Land  Office.    Ibid,  . 
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4.  Where  it  does  not  appear  either  by  express  averment  or  by  a  necessary  in- 

tendment from  any  matter  stated  in  the  case,  nor  does  any  entry  on  the 
record  of  the  cause  in  the  Supreme  Court  of  the  State  show,  that  any  of 
die  questions  of  which  this  court  is  entitled  to  take  cognisance  under 
the  terms  of  the  25th  section  of  the  judiciary  act,  arose  in  the  cause  and 
were  actually  decided  by  that  court,  the  writ  of  error  must  be  dismissed, 
for  the  want  of  jurisdiction.    Chriet  Church  r.  County  of  Philadelphia,  26. 

5.  Where  a  bill  is  filed  to  enforce  the  specific  execution  of  a  contract  in  rela- 

tion to  the  use  of  a  patent  right,  this  court  has  no  appellate  jurisdiction, 
unless  the  matter  in  controversy  exceeds  two  thousand  dollars.  Brow*  r. 
Shannon,  55. 

6.  The  jurisdiction,  where  the  bill  is  founded  upon  a  contract,  differs  materially 

from  the  jurisdiction  on  a  bill  to  prevent  the  infringement  of  the  mo- 
nopoly of  the  patentee,  or  of  those  claiming  under  him  by  legal  assign- 
ments, and  to  protect  them  in  their  rights  to  the  exclusive  use.     Ibid. 

7.  The  penalty  of  the.  bond  taken,  when  an  injunction  is  awarded,  is  no  evidence 

of  the  amount  or  value  in  dispute.    J  bid. 

8.  This  court  has  no  jurisdiction,  under  the  25th  section  of  the  judiciary  act  of 

1789,  of  the  question  whether  or  not  a  law  of  a  State  is  in  opposition  to 
the  Constitution  of  that  State.    Wither*  r.  Buckley,  84. 

9.  Therefore,  where  it  is  alleged  that  the  Constitution  of  a  State  declares  that 

private  property  shall  not  be  taken  for  public  uses,  and  that  the  highest 
court  of  the  State  has  sustained  the  validity  Of  a  law  which  violates  this 
constitutional  provision,  this  court  has  no  power  to  review  that  decision. 
Ibid. 

10.  The  Circuit  Court  of  the  United  States  has  no  power  to  entertain  an  original 

bill  brought  by  a  creditor,  who  has  come  in  and  proved  his  debt  against 
the'  bankrupt,  for  the  purpose  of  annulling  or  vacating  a  discharge  and 
certificate  in  bankruptcy,  obtained  in  the  District  Court  upon  imputations 
of  fraud,  done  in  contemplation  of  bankruptcy  by  the  bankrupt;  or  to 
aire  relief,  either  at  law  or  in  equity,  in  a  suit  brought  by  a  creditor  who 
had  proved  his  debt  under  the  commission,  who  had  assented  to  the 
bankrupt's  discharge  and  certificate,  and  who  had  taken  a  dividend  out 
of  the  bankrupt's^estate.    Commercial  Bank  of  Manchester  v.  Buchner,  108. 

11.  The  District  Court,  which  passed  the  decree  in  bankruptcy,  can  take  cogni- 

sance of  such  a  case.-  Ibid. 

12.  Whether  or  not  such  a  bill  could  be  filed  by  a  creditor  who  had  not  come 

in  and  proved  his  debt,  and  who  was  not  a  party  to  the  decree  in  bank- 
ruptcy, is  a  question  which  the  court  does  not  now  decide.  Ibid. 
18.  Nor  has  the  Circuit  Court  the  power,'  under  its  general  jurisdiction  over 
frauds,  4o  give  relief,  either  at  law  or  in  equity,  in  a  suit  brought  by  a 
creditor  who  had  proved  his  debt  under  the  commission,  had  assented  to 
the  bankrupt's  discharge  and  certificate,  and  had  taken  a  dividend  out  of 
the  bankrupt's  estate.  Ibid. 
,  14.  Where  a  suit  was  brought  upon  a  bill  of  exchange  in  one  of  the  State 
courts  of  Louisiana,  and  by  that  court  was  transferred  to  another  State 
court  for  the  purpose  of  being  connected  with  certain  proceedings  in 
insolvency,  and  this  transfer  was  pleaded  in  bar  in  the  Circuit  Court  of 
the  United  States  to  the  prosecution  of  the  suit  in  that  court  upon  the 
bill,  the  plea  was  not  good.    Hyde  v.  Stone,  170. 

15.  The  jurisdiction  of  the  courts  of  the  United  States   over  controversies 

between  citisens  of  different  States  cannot  be  impaired  by  the  laws  of  the 
States,  which  prescribe  the  modes  of  redress  in  their  own  courts,  or 
which  regulate  the  distribution  of  their  judicial  power.    Ibid. 

16.  The  insertion  of  the  bill  amongst  the  debts  of  the  insolvent  upon  his  sched- 

ule, Is  evidence  of  the  fact  of  notice;  and  the  sufficiency  of  the  evidence 
was  a  question  for  the  jury,  and  is  not  subject  to  review  in  this  court  Ibid. 

17.  In  New  Mexico,  the  laws  of  the  provisional  Government  authorised  an  attach- 

ment against  the  property  of  a  debtor,  in  cases  in  which  a  party  claiming  to 
be  a  creditor,  upon  a  petition  and  affidavit,  charged  that- his  debtor  had 
fraudulently  disposed  of  his  property,  so  as  to  hinder,  delay,  or  defraud,  his 
creditors.    By  the  same  law,  an  issue  was  directed  to  be  tried  upon  the 
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petition  and  affidavit  of  the  plaintiff;  upon  which  issue,  if  the  finding 
sustained  the  petition  and  affidavit,  the  plaintiff  was  authorized  to  proceed 
to  the  proof  of  his  debt;  if  the  finding  was  against  the  charge  in  the  peti- 
tion, the  attachment  was  to  be  dismissed.  These  proceedings  with  refer- 
ence to  the  attachment  are  in  their  nature  proceedings  in  abatement,  and 
are  not  final  as  to  the  rights  of  the  parties,  and  therefore  cannot  be 
reviewed  upon  writ  of  error  in  this  court.   LeUenedorfer  v.  Webb,  176. 

18.  By  the  judiciary  act  of  1789,  no  civil  suit  shall  be  brought  against  an  in- 

habitant of*the  United  States  by  an  original  process  in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ    Chaffee  v.  Day,  208. 

19.  This  provision  of  law  is  not  changed  by  any  subsequent  process  act,  or  by 

the  law  giving  jurisdiction  to  Circuit  Courts  in  patent  vases,  without 
regard  to  citizenship.  Ibid. 

20.  Therefore,  where  a  suit  was  commenced  for  an  infringement  of  a  patent 

right,  and  process  was  served  by  attaching  the  property  of  an  absent 
defendant,  this  was  not  sufficient  to  give  the  court  jurisdiction.   Ibid. 

21.  An  averment,  in  pleading,  that  the  Covington  Drawbridge  Company  were 

citizens  of  Indiana  was  sufficient  to  give  jurisdiction  tathe  Circuit  Court 
of  the  United  States,  because  the  company  was  incorporated  by  a  public 
statute  of  the  State  which  the  court  was  bound  judicially  to  notice. 
Covington  Drawbridge  Company  v.  Shepherd,  227. 

22.  The  former  decisions  of  this  court  upon  this  subject  examined.   Ibid. 

23.  The  admiralty  jurisdiction  of  the  courts  of  the  United  States  extends  to 

cases  of  collision  upon  navigable  waters,  although  the  place  of  such  col- 
lision may  be  within  the  body  of  a  county  of  a  State,  and  may  be  above 
the  flux  and  reflux  of  the  tide.    Jackson  v.  Steamboat  Magnolia,  296. 

34.  The  District  Courts  exercise  this  jurisdiction  over  fresh- water  rivers  "  navi- 
gable from  the  sea,"  by  virtue  of  the  judiciary  act  of  1789,  and  not  as 
conferred  by  the  act  of  184$,  which  extends  their  jurisdiction  to  the 
great  lakes  and  waters  "iy>t  navigable  from  the  sea*"    Ibid 

26.  The  admiralty  jurisdiction  of  the  courts  of  the  United -States  does  not  extend 
to  cases  where  a  lien  is  claimed  by  the  builders  of  a  vessel  for  work  done 
and  materials  found  in  its  construction,  Peoples  Ferry  Company  v.  Been, 
393. 

26.  Whether  the  District  Courts  can  enforce  a  lien  in  such  cases,  where  the  law 

of  the  State  where  the  vessel  was  built  gave  a  lien  for  its  construction, 
is  a  question  which  the  court  does  nofhow  decide.    Ibid.  . 

27.  Where  there  was  a  covenant  to  sell  land,  and  if  the  covenantee  did  not  com- 

ply with  the  terms  of  payment,  the  covenantor  had  a  right  to  declare  the 
contract  void,  and  charge  rent ;  the  amount  of  rent  was  not  the  test  of  the 
•  jurisdiction  of  this  "court,  as  the  amount  of  property  involved  was  large. 
Stinson  v.  Dousman,  461. 

28.  This  court  has  not  jurisdiction,  under  the  twenty-fifth  section  of  the  judi- 

ciary act,  to  review  the  judgment  of  a  State  court;  where  the  question 
involved  merely  related  to  the. proper  boundary  between  two  tracts  of 
land,  although  the  owners  of  both  had  valid  grants  from  the  United 
States.  Mor eland  r.  Page,  522. 
29>  Where  the  only  bills  of  exception  were  to  the  refusal  of  the  court  to  grant 
a  continuance  and  change,  the  venue,  the  judgment  of  the  court  below 
must  be  affirmed,  as  these  matters  are  not  the  subjects  of  review  by  this 
court    McFaul  v.  Ramsay,  623. 

30.  Where  the  Legislature  of  a  State  passed  a  law  allowing  the  State  to  be  sued 

upon  her  bonds,  and  afterwards  directed  the  bonds  to  be  filed  under  the " 
penalty  of  dismissal,  and  the  case  was  dismissed  because  the  suitor  re- 
fused to  file  his  bonds,  this  does  not  furnish  a  case  within  the  twenty- 
•fifth  section  of  the  judiciary  act    Beere  v.  State  of  Arkansas,  527. 

31.  A  bill  in  chancery,  purporting  to  be  a  cross  bill,  filed  under  the  same  law 

of  Arkansas  which  was  mentioned  in  the  preceding  case  of  Holford's 
Administrator  v.  The  State  of  Arkansas,  comes  under  the  decision  in 
that  case,  and  must  be  dismissed  for  want  of  jurisdiction  in  this  court 
Bank  of  Washington  v.  State  of  Arkansas,  530. 
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82.  A  plea  to  the  jurisdiction  comet  too  late  after  a  mandate  hag  gone  down 

from  this  court  to  the  court  below.     WkyU  v.  Oibbee,  541. 

83.  Where  there  was  a  demurrer  to  some  parte  of  a  replication,  and  a  motion  to 

strike  oat  other  parts,  still  leaving  in  the  replication  some  essential  allega- 
tions, a  judgment  upon  the  demurrer  and  motion  to  strike  out  was  not 
such  a  final  judgment  as  can  be  reviewed  by  this  court  Sbicombe  v. 
JfeAffc*,  552. 

34.  An  order  of  the  Circuit  Court  to  quash  an  execution,  is  not  such  a  judg- 

ment as  can  be  reviewed  in  this  court  by  a  writ  of  error.  MeCargo  v. 
Chapman,  565. 

35.  The  jurisdiction  of  the  courts  of  the  United  States  as  courts  of  equity  is 

ample  to  enforce  the  performance  of  trusts  under  both  the  Constitution 
and  laws.  Irvine  v.  MarthaU,  668. 

36.  The  United  States  can  declare  by  Congress  what  the  law  shall  be  with 

respect'  to  the  public  lands,  and  enforce  that  law  through  the  judiciary 
department  Ibid. 

37.  Although  the  officers  of  the  land  department  may  in  practice,  and  as  a  rule 

of  convenience,  have  received  the  certificate  of  purchase  as  evidence  of 
title,  yet  neither  that  practice  nor  the  certificate  itself  can  control  the 
power  either  of  the  United  States  or  of  this  court,  to  adjudge  or  to  con- 
firm the  tide  to  the  land  to  the  true  owner.    1  bid. 
JURY. 

1.  Where  a  sheriff  was  sued  for  taking  goods  under  an  attachment,  which 
goods  had  been  previously  assigned  unjler  circumstances  which  were  al- 
leged to  be  fraudulent,  it  was  proper  Tor  the  court  to  charge  the  jury, 
"that  if  they  believed,  from  the  evidence,  that  the  sale  was  made  for  the 
purpose  of  hindering,  delaying,  or  defrauding  creditors,  it  was  invalid  as 
against  the  defendant ;  and  that  whether  the  sale  was  or  was  not  fraudu- 
lent was  a  question  of  met,  to  be  determined  by  the  jury  under  all  the 
circumstances  of  the  case ;  that  if  the  sale  were  secret,  and  no  means 
taken  to  apprise  the  public  of  it,  these  were  facts  which  threw  suspicion 
upon  the  transaction,  but  did  not  make  the  sale  fraudulent  in  law  as 
against  the  defendant  Warner  v.  Norton^  448. 
LANDS-PUBLIC,  IN  CALIFORNIA. 

See  Califobvia. 
LANDS— PUBLIC. 

1.  Where  several  parties  set  .up  conflicting  claims  to  property,  with  which  a 
special  tribunal  may  deal,  as  between  one  party  and  the  Government, 
regardless  of  the  rights  of  others,  the  latter  may  come  into  the  ordinary 
courts  of  justice,  and  litigate  the  conflicting  claims.  Garland  v.  Fyitn,  6. 
.  3.  Therefore,  In  a  case  where  the  register  and  receiver  of  public  lands  have 
been  imposed  upon  by  ex  parte  affidavits,  and  the  patent  has  been  ob- 
tained by  one  having  no  interest  secured  to  him  In  virtue  of  the  pre-emp- 
tion laws,  to  the  destruction  of  another's  right  who  had  a  preference 
of  entry  which  he  preferred  and  exerted  in  due  form,  but  which  right 
was  defeated  by  false  swearing  and  fraudulent  contrivance  brought  about 
by  him  to  whom  the  patent  was  awarded— in  such  a  case,  the  jurisdiction 
of  the  courts  of  justice  is  not  ousted  by  the  regulations  of  the  Commis- 
sioner, of  the  General  Land  Office.     Ibid. 

8.  The  decision  of  this  court  in  the  case  of  Brown  *,  Clements  (3  How.,  660) 
rarfewed  and  controlled.    Oaaeam  v.  PUMpS*  Leeeeet  3*3. 

4.  The*  quantity  of  land  granted  to  a  patentee  in  pursuance  of  a  pre-emption 

right  under  the  act  of  29th  May,  1830,  must,  in  an  action  at  law,  be 
ascertained  from  the  description  in  the  patent,  and  cannot  be  controlled 
by.  any  supposed  original  equity  to  the  whole  of  a  quarter  section  to 
which  a  claim  might  have  been  made  before  the  register  and  receiver.  Ibid. 

5.  Some  latitude  of  discretion  is  allowed  to  the  surveyor  general  under  the  act 

of  24th  April,  1820,  and  the  instructions  of  the  land  office,  in  the  subdi- 
vision of  fractional  sections  containing  more  than  one  hundred  and  sixty 
acres;  and  he  is  not  obliged,  absolutely,  and  under  all  circumstances,  to 
lay  oft*  a  full  quarter  or  half  quarter  section,  though  the  fraction  is  cap*< 
ble  of  such  a  subdivision.  Ibid.  '. 
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6.  In  May,  1830,  Congress  passed  anact  (4  Stat  at  £.,  420)  which  gave  the  right 
of  pre-emption  to  tattlers  on  the  public  lands,  but  made  null  and  fold  all  • 
assignments  and  transfers  of  the  right  of  pre-emption  prior  to  the  issu- 
ance of  patents.    This  act  was  to  remain  in  force  for  one  year.  Kmrk$  v. 
Dkkton,  501. 

1.  In  January,  1832,  another  act  was  passed,  (4  Stat  at  L.,  466,)  supple- 
mentary to  the  former,  allowing  certificates  of  purchase  to  be  transferred, . 
and  patents  to  be  issued  in  the  name  of  the  assignee.   Ibid, 

8.  In  Juno,  1834,  another  act  was  passed,  (4  Stat'  at  L.,  678,)  miring  the 

act  of  1830.    Ibid. 

9.  The  true  construction  of  this  act  of  1834  is,  not  that  it  restored  the  pro* 

hibitorv  clause  of  1830,  but  that  it  revived  the  supplement,  together 
with  the  original  act;  and  that,  consequently,  an  assignment  was  good 
and  legal  before  a  patent  was  issued.  Ibid. 
'  10.  But  it  was  necessary  to  enter  the  land  at  the  land  office,  before  the  right  of 
assignment  accrued;  and,  therefore,  assignments  made  before  such  entry 
were  assignments  of  floats,  and  void.    Ibid. 

11.  A  power,  however,  although  executed  before  the  location,  was  sufficient  to 

justify  an  assignment  made  after  the  location,  there  being  a  tacit  affirm* 
anceof  the  power,  when  it  might  have  been  set  aside.    Ibid. 

12.  At  a  sale  of  public  lands  in  a  Territory,  an  agent  who  purchased  for  another 

mnst  account,  as  trustee,  to  his  employer,  although  the  statutes  of  the 
Territory  have  abolished  all  resulting  trusts.    Irvine  v.  Martkally  558. 

13.  The  United  States,  being  the  owner  of  the  public  lands  within  the  States 

.and  Territories,  have  the  right  to  say  to  whom,  in  what  mode,  and  by 
what  title,  they  shall  be  conveyed.    Ibid.  ' 

14.  It  promotes  the  public  sales,  that  agents  should  be  allowed  to  attend  and 

purchase,  under  the  Usual  responsibility  of  agents  or  trustees.  I  bid.  . 
15..The  control,  enjoyment,  and  disposal,  by  the  United  States,  of  their  own 
property,  is  independent  of  the  locality  of  such  property,  whether  It  be 
'  situated  in  a  State  or  Territory;  nor  are  the  contracts  of  the  Government 
with  respect  to  subjects  within  its  constitutional  competency,  local,  or 
confined  in  their  effects  and  operation  strictly  to  the  sites  of  the  subjects 
to  which  they  relate.  Ibid. 
'  16.  Although  a  certificate  may  be  the  subject  of  bargain  and  sale,  yet  the  United 
States  can  take  care  that  the  conveyance  shall  be  made  to.  him  who  is 
In  good  faith  their  vendee.   Ibid. 

17.  The  jurisdiction,  of  the  courts  of  the  United  States  as  courts'  of  equity  is 

ample  to  enforce  the  performance  of  trusts  under  both  the  Constitution 
and  laws.  Ibid. 

18.  The -United  States  can  declare  by  Congress  what  the  law  shall  be  with  re- 
}      spe*ct  to  the  public  lands,  and  enforce  that  law  through  the  judiciary  de- 
partment Ibid. 

19.  Although  the  officers  of  the  land  department  may  in  practice,  and  as  •  rule 
*         of  convenience,  have  received  the  certificate  of  purchase  as  evidence  of 

title,  yet  neither  that  practice  nor  the  certificate  Itself  can  control,  tho 
power  either  of  the  United  States  or  of  this  court,  to  adjudge  or  to  con- 
firm the  title  to  tho  land  to  the  true  owner.    Ibid: 
LIMITATION— STATUTES  OPx 

1.  By  the  laws  it  the  Republic  of  Texas,  no  action  would  lie  on  a  foreign 
judgment,  and  all  actions  of  debt  were  prescribed  in  four  years.  Bacon 
v.  Howard,  22. 

%.  When  about  to  form  a  Constitution,  for  the  purpose  of  becoming  a  State 
of  the  Union,  the  Legislature  passed  a  law  permitting  suits  to  be  brought 
on  foreign  judgments,  but  limiting  them  to  sixty  days  when  the  judgment 
was  of  four  years  standing  and  upward.  Ibid. 

3.  The  plaintiffs1  bill  attempted  to  avoid  the  effect  of  the  last  limitation  as  to 

their  judgment,  which  was  more  than  four  years  old,,  on  the  ground 
that  they  lived  more  tnan  two  thousand  miles  distant,'  and  could  not 
know  of  the  passage  of  the  last  act  within  time  to  prosecute  their  action. 
Ibid.         .  " 

4.  Held,  that  the  last-mentioned  statute  conferred  a  favor,  and  was  not  retro- 
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spective;  and  that  plsintiftV  action  wag  barred,  whether  he  know  of  the 
act  or  not.    Ibid. 

5.  The  Constitution  of  the  United  States  does  not  restrain  the  right  of  each 

State  to  legislate  as  to  the  remedy  on  suits  on  judgments  in  other  States. 
J  bid. 

6.  In  an  action  of  ejectment,  where  the  defendant  pleads  the  statute  of  limita- 

tions, he  must  connect  his  own  possession  with  the  adverse  possession 
and  title  of  another  person  which  is  set  up  as  a  defence..  Otherwise,  the 
plea  is  not  good.  DosweU  y.  DeLa  Lania,  29. 

7.  By  the  laws  of  Virginia,  where  an  absent  defendant  is  sued,  and  a  garnishee 

is  found  within  the  State  having  funds  of  the  absent  debtor  in  his  hands, 
the  court  may  either  suffer  the  fund  to  remain  in  the  hands  of  the  gar- 
nishee, or  be  paid  over  to  the  attaching  creditor,  security  being  given  in 
either  caso  to  refund  the  money  upon  a  final  decree.  Mattmgly  v.  Boyd,  126. 

8.  Whilst  the  suit  is  pending,  therefore,  the  money  must  be  considered  as  in 

the  custody  of  the  court,  and  not  liable  to  be  sued  for  by  the  absent 
debtor  against  his  garnishee.    Ibid. 

9.  Consequently,  the  statute  of  limitations  does  not  run  whilst  the  suit  is  pend- 

ing ;  and  if  an  action  is  brought  against  the  executor  of  the  garnishee 
after  the  termination  of  the  principal  suit  in  sufficient  time  to  clear  the 
statute,  a  recovery  must  be  had.    Ibid. 
MANDAMUS. 

1.  A  rule  laid  upon  the  district  judge  of  the  State  of  Texas,  to  show  cause 

why  a  mandamus  should  not  be  issued  for  him  to  allow  an  appeal  in 
a  certain  case;  but  upon  an  examination  of  the  case,  the  mandamus 
refused.    Mussina  v.  Cavaxos,  280. 

2.  Where  there  was  an  order  of  the  Circuit  Court  to  set  aside  a  judgment  upon 

payment  by  the  defendant  of  the  costs  which  had  accrued  up  to  tiiat 
time,  the  plaintiff's  counsel,  by  not  insisting  upon  the  payment  of  such 
.  costs,  thereby  impliedly  waived  the.  condition  upon  which  the  judgment 
was  to  be  vacated,  and  cannot  proceed  upon  the  judgment  as  being  still 
in  force.  Ransom  v.  2Tew  York,  681. 

3.  Other  circumstances  lead  to  the  opinion  that  it  was  the  understanding  of 

both  sides  that  the  judgment  should  be  vacated.  Ibid. 

4.  This  court  therefore  overrule  a  motion  for  a  mandamus  directing  the  court 

below  to  set  aside  the  order  vacating  the  judgment,  or  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue.    /  bid, 
PARTIES. 

1.  Creditors  of  the  vendor,  who  recovered  judgments  and  Bold  the  property, 

pending  a  suit  for  a  specific  performance,  in  which  the  purchase-money 
had  been  paid  into  court,  are  not  necessary  parties  to  the  suit,  nor  are 
the  purchasers  at  the  sheriff's  sale  under  such  judgments.  Seeombe  v. 
Steele,  3A. 

PARTNERSHIP. 

See  Commercial  Law. 

PATENT  RIGHTS. 

1-  Where  a  bill  is  filed  to  enforce  the  specific  execution  of  a  contract  in  rela- 
tion to  the  use  of  a  patent  right,  this  court  has  no  appellate  jurisdiction, 
unless  the  matter  in  controversy  exceeds  two  thousand  dollars.  Brown  v. 
Shannon,  55. 

2.  The  jurisdiction,  where  the  bill  is  founded  upon  a  contract,  differs  materially 

from  the  jurisdiction  on  a  bill  to  prevent  the  infringement  of  the  mo- 
nopoly of  the  patentee,  or  of  those  claiming  under  him  by  legal  assign- 
ments, and  to  protect  them  in  their  rights  to  the  exclusive  use.     Ibid. 

3.  The  penalty  of  the  bond  taken,  when  an  injunction  is  awarded,  is  no  evidence 

of  the  amount  or  value  in  dispute.    Ibid. 

4.  In  suits  for  the  infringement  of  a  patent  right,  the  rule  of  damages  is  the 

amount  which  the  infringer  actually  realized  in  profits,  not  what  he 
might  have  made  by  reasonable  diligence.    Dean  v.  Mason,  198. 

5.  After  a  bill  is  taken  pro  eonfesso  in  the  Circuit  Court,  a  motion  to  allow  an 

answer  to  be  filed  is  addressed  to  the  discretion  of  the  court ;  and  from 
a  refusal  so  to  do,  an  appeal  does  not  lie  to  this  court.    Ibid. 
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6.  A  motion  to  dismiss  the  complainant's  bill,  upon  the  ground  that  he  had 

parted  with  his  interest,  was  properly  overruled,  because  such  assignment 
was  not  made  until  after  the  time  when  the  computation  of  profits  ended. 
Ibid. 

7.  By  ihe  judiciary  act  of  1789,  no  civil  snit  shall  be  brought  against  an  in- 

habitant of  the  United  States  by  an  original  process  in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ    Chaffee  v.-  Bay,  208. 

8.  This  provision  of  law  is  not  changed  by  any  subsequent  process  act,  or  by 

the  law  giving  jurisdiction  to  Circuit  Courts  in  patent  cases,  without 
regard  to  citizenship.  Ibid. 

9.  Therefore,  where  a  suit  was  commenced  for  an  infringement  of  a  patent 

right,  and  process  was  served  by  attaching  the  property  of  an  absent 
defendant,  this. was  not  sufficient  to  give  the  court  jurisdiction.    Ibid. 

10.  The  Union  India  Rubber  Company  have  a  right  to  manufacture  articles  of 

India  Rubber.    Bay  v.  Union  India  Rubber  Company,  2}  6. 

11.  Foote's  patent  declared  good,  for  the  combination  of  machinery  used  in  "the 

application  of  the  expansive  and  contracting  power  of  a  metallic  rod  by 
different  degrees  of  heat,  to  open  and  close  a  damper  which  governs  the 
admission  of  air  into  a  stove,  in  which  such  rod  shall  be  acted  upon 
directly  by  the  heat  of  the  stove  or  the  fire  which  it  contains."  SUtby  v. 
Foote,  378. 

12.  The  award  by  the  Circuit  Court  of  damages  for  an  infringement  of  the 

patent  affirmed,  by  an  equal  division  of  this  court ;  but  the  allowance  of 
interest  overruled.    Ibid. 

13.  Where  a  patentee  claims  more  than  he  is  entitled  to,  his  patent- may  still  be 

good  for  what  is  really  his  own,  provided  he  enters  a  disclaimer  for  the 
surplus  without  any  unreasonable  delay.  In  this  case,  the  patentee  was 
allowed  to  recover  damages  for  an  infringement,  but  not  to  recover  costs, 
agreeably  to  the  provisions  of  the  act  of  Congress  of  the  3d  March,  1837. 
Ibid.  , 

14.  The  reaping  machines  made  by  Manny  do  not  infringe  Mccormick's  patent, 

either  as  to  the  divider,  the  manner  in  which  the  reel  is  supported,  or  the 
combination  of  the  reel  with  a  seat  for  the  raker.  McCormick  v.  Talcott,  402. 

15.  McCormick  not  being  the  original  inventor  of  the  machine  called  a  divider. 

.  but  the  patentee  of  only  an  improvement  for  a  combination  of  mechanical 
devices,  could  not  hold  as  an  infringer  one  who  used  only  a  part  of  the 
combination.    Ibid. 

16.  The  manner  of  supporting  the  reel  in  Manny's  machine  is  not  like  that  in 

McCormick's,  and  was  used  before  McCormick's  first  patent.  Ibid. 

17.  With  respect  to  the  raker's  seat,  McCormick's  patent  was  for  a  combination 

of  the  reel  with  a  seat  arranged  and  located  according  to  his  description. 
But  Manny's  arrangement  differs  from  McCormick's  in  principle  as  well 
as  in  form  and  combination,  and  is  therefore  no  infringement  of  McCor- 
mick's patent.  .  Ibid. 
PENNSYLVANIA. 

1.  By  the  laws  of  Pennsylvania  before  the  Revolution,  a  pre-emption  right  to 

islands  in  the  Susquehanna  river  could  not  be  obtained  by  settlement. 
FUher  v.  Ifaldeman,  186. 

2.  The  courts  of  that  State  have  so  decided,  and  this  court  adopts  their  decision. 

Ibid. 
FLEAS  AND  PLEADINGS. 

U  In  an  action  against  the  owners  of  a  ferry  boat,  for  personal  injuries  sus- 
tained by  the  negligence  of  its  officers,  it  was  held  that  the  plaintiff  might 
show  that  he  was  enoaged  in  a  particular  business,  and  had  been  inca- 
pacitated from  attending  to  it,  as  exhibiting  the  extent  of  the  injury,  and 
that  it  had  occasioned  expense,  suffering,  and  loss  of  time  which  had 
value  to  him,  although  the  nature  of  his  occupation  was  not  set  forth  in 
the  declaration.     Wad*  v.  Leroy,  34. 

2.  A  demurrer  only  admits  facts  which  are  well  pleaded.    Commercial  Bank  of 

Manchester  v.  Buckner,  108. 

3.  Where  tho  statute  of  limitations  imposes  a  bar  upon  certain  species  of  con- 

Digitized  by  VjOOQIC 


486  INDEX. 

PLBAS  AND  PLEADINGS,,  (Continutd.) 

tracts  titer  three  years,  and  upon  others  after  two  yean,  and  the  plea  did 
not  show  that  the  contract  in  question  wise  of  the  latter  class,  the  plea 
was  had.  Lyon  v.  Bertram,  160. 
4.  The  laws  of  California  require  4hat  actions  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  and  that  all  parties  having  an  interest  in  the 
subject  of  the  action  may  be  joined.  So  that  this  statute  is  complied 
with,  it  is  not  a  fatal  objection  that  the  respective  interests  of  parties 
jointly  concerned  are  not  accurately  set  forth.  Ibid. 
6.  Where  a  bill  in  chancery  was  filed  for  the  purpose  of  enjoining  a  judgment 
at  law,  obtained  upon  a  promissory  note,  and  the  bill  did  not  allege  that 
adequate  relief  could  not  be  had  at  law,  and  did  not  contain  any  charges 
of  fraud ;  neither  did  it  aver  that  H  was  owing  to  the  contrivance  or  un- 
fairness of  the  defendant  that  an  adequate  remedy  could  not  be  had  at 
law,  nor  did  it  show  the  necessity  of  interference  by  a  court  of  equity  to 
obtain  a  discovery,  the  bill  must  be  dismissed.  Iiwigerford  v.  Sjgenon,  166. 

6.  In  New  Mexico,  the  laws  of  the  provisional  Government  authorised  an  attach- 

ment against  the  property  of  a  debtor,  in  cases  in  which  a  party  claiming  to 
be  a  creditor,  upon  a  petition  and  affidavit,  charged  that  his  debtor  had 
fraudulently  disposed  of  his  property,  so  as  to  hinder,  delay,  or  defraud,  his 
creditors.  By  the  same  law,  an  issue  was  directed  to  be  tried  upon  the 
petition  and  affidavit  of  the  plaintiff;  upon  which  issue,  If  the  finding 
Sustained  the  petition  and  affidavit,  the  plaintiff  was  authorized  to  proceed 
to  the  proof  of  his  debt;  if  the  finding  was  against  the  charge  in  the  peti- 
tion, the  attachment  was  to  be  dismissed.  These  proceedings  with  refer- 
ence to  the  attachment  are  in  their  nature  proceedings  in  abatement,  and 
<-  are  not  final  as  to  the  rights  of  the  parties,  and  therefore  cannot  be 
reviewed  upon  writ  of  error,  in  this  court.   LeUentdotfer  v.  Webb,  176. 

7.  An  averment,  iu  pleading,  that  the  Covington  Drawbridge  Company  were 

citizens  of  Indiana,  was  sufficient  to  give  jurisdiction  to  the  Circuit  Court 
of  the  United  States,  because  the  company  was  incorporated  by  a  public 
statute  of  the  State  which  the  court  was  bound  judicially  to  notice. 
Covington  Drawbridge  Company  v.  Shepherd,  227. 

8.  The  former  decisions  of  this  court  upon  this  subject  examined.    Ibid. 

9.  A  plea  to  the  jurisdiction  comes  too  late  after  a  mandate  has  gone  down 

from  this  court  to  the  court  below.  Whyte  v.  Gibbet,  641. 
10.  Where  there  was  a  demurrer  to  some  parts  of  a  replication,  and  a  motion  to 
strike  out  other  parts,  still  leaving  in  the  replication  some  essential  allega- 
tions, a  judgment  upon  the  demurrer  and  motion  to  strike  out  was  not 
such  a  final  judgment  as  can  be  reviewed  by  this  court  Holeombt  v. 
McKutick,  662. 
PBACTIGE. 

1.  A  refusal  of  the  court  below  to  grant  a  new  trial  is  not  a  proper  subject 

for  a  bill  of  exception.    Dotwell  v.  De  La  Lanza,  29. 

2.  Exceptions  to  the  master's  report  respecting  rents  and  profits  not  having 

been  taken  in  the  court  below,  they  cannot  be  sustained  in  this  court. 
Hudgint  v.  Kemp,  45. 

3.  The  penalty  of  the  bond  taken,  where  an  injunction  is  awarded,  is  no  evi- 

dence of  the  amount  or  value  in  dispute.    Brown  v.  Shannon,  66. 

4.  Where  this  court  affirmed  a  decree  of  a  Circuit  Court,  which  was,  thai  a' 

conveyance  of  property  should  be  executed  upon  the  payment  of  a  sum 
of  money ;  and  the  Circuit  Court  proceeded  to  carry  out  its  decree  br 
issuing  an  attachment  against  the  party  who  refused  to  execute  such 
conveyance,  an  appeal  will  not  lie  to  this  court  from  the  order  directing 
the  attachment  MeMieken  v.  Perrin,  133. 
6.  The  appeal  must  be  dismissed,  with  costs,  on  motion.    Ibid. 

6.  A  writ  of  error  will  not  lie  from  the  refusal  of  the  court  below  to  continue  a 

case.     Thompson  v.  Sdden,  194. 

7.  After  a  notice  to  produce  books  and  papers,  there  must  be  a  motion  for  an 

order  to  produce  them.    Ibid. 

8.  After  a  bill  is  taken  prp-oonfuto  in  the  Circuit  Court,  a  motion  to  allow  an 

answer  to  bo  filed  is  addressed  to  the  discretion  of  the  court :  and  from 
a  refusal  so  to  do,  an  appeal  does  not  lie  to  this  court  Dean  v.  Mason,  198. 
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9.  A  motion  to  dismiss  the  complainants'  bill,  upon  the  grotrad  that  he  had 
parted  with  hit  interest,  was  properly  overruled,  because  such  assign- 
ment wu  not  made  until  after  the  time  when  the  computation  of  profits 
ended.  Ibid. 

10.  Although  an  irregularity  in  the  citation  may  be  cured  by  an  appearance  in 

court,  yet  a  defect  in  the  writ  of  error,  (such  as  not  naming  a  return  day 
for  the  writ,)  or  an  omission  to  file  a  transcript  of  the  record  at  the  term 
next  succeeding  the  issuing  of  the  writ  or  the  taking  of  the  appeal,  are 
fatal  errors,  and  the  case  must  be  dismissed  lor  want  of  jurisdiction* 
Carroll  v.  Doreey,  204. 

11.  The  defect  of  an  irregular  citation  (being  signed  by  the  clerk  of  the  court, 

and  not  by  the  judge  who  allowed  the  writ  of  error)  is  cured  by  an  ap- 
pearance in  this  court;  so  that  a  motion  to  dismiss  the  writ,  when  made 
at  the  term  succeeding  that  at  which  the  appearance  was  entered,  comes 
too  late.     Chaffee  v.  Hayward,  208. 

12.  No  one  can  bring  up,  as  plaintiff  in  a  writ  of  error,  the  judgment  of  an 

inferior  court  to  a  superior  one,  unless  he  was  a  party  to  the  judgment 
in  the  court  below;  nor  can  any  one  be* made  a  defendant  in  the  Writ  of 
error  who  was  not  a  party  to  the  judgment  in  the  inferior  court.  Payne 
V.  Nile*,  219. 

13.  Therefore,  where  there  was  a  judgment  in  the  court  below,  and  certain 

persons  intervened,  whose  petition  for  intervention  was  dismissed,  thoy 
have*  no  right  to  sue  out  a  writ  "of  error  from  the  judgment  to  which 
they  were  not  parties;  nor  was  any  process,  upon  their  intervention, 
served  upon  the  original  defendant.    Ibid. 

14.  Where  the  judge  files  the  statement  of  facts  after  the  trial,  nunc  pro  time,  it 

is  reasonable  to  presume  that  he  had  been  requested  to  do  so  at  the  trial. 
McQavock  v.  Woodlirf,  221. 

15.  The  Circuit  Court  of  the  United  States  in  Alabama,  by  a  general  rule, 

adopted  the  practice  of  the  State  courts,  which  is  regulated  by  a  stat- 
ute providing  that  no  bill  of  exceptions  can  be  signed  after  the  adjourn- 
ment of  the  court,  unless  with  the  consent  of  counsel,  Ac.  United  State* 
v.  BreUUng,  252. 

16.  But  where  a  judge  holding  the  Circnit  Court  in  Alabama  signed  a  bill  of  ex- 

ceptions under  special  circumstances,  after  adjournment,  and  without  the 
consent  of  counsel,  this  conrt  will  consider  the  exception  as  properly 
before  it  It  is  in  the  power  of  a  court  to  suspend  its  own  rules,  or  except 
a  particular  case  from  them,  to  subserve  the  purposes  of  justice.    Ibid. 

17.  And  the  signature  of  the  judge  was  attached  to  the  bill,  in  conformity  with 

the  decisions  of  this  court.    1  bid. 

18.  The  exception  brings  up  the  charge  of  the  court  to  the  jury,  but  not  the 

admission  of  evidence  which  was  objected  to  on  the  trial,  but  to  the  ad- 
mission of  which  no  exception  was  noted.   J  bid, 
19;  The  charge  of  the  court,  being  founded  on  a  hypothetical  state  of  facts  of 
which  there  was  no  evidence,  was  erroneous.   J  bid. 

20.  Where  a  judgment  of  the  Circuit  Court,  sitting  in  admiralty,  was  affirmed 

here  by  a  divided  court,  interest  was  not  to  be  calculated  upon  the  judg- 
ment   Hemmenway  v.  Fieker,  255. 

21.  The  eighteenth  rule  of  the  court  never  applied  to  cases  in  admiralty 

which  are  brought  up  by  appeal,  and  the  rule  itself  is  repealed  by  the 
sixty-second  rule.    Ibid 

22.  As  the  act  of  Congress  passed  on  the  3d  of  March,  1851,  does  not  specify  the 

time  within  which  an  appeal  must  be  made  to  this  court  from  the  District 
Courts  of  California,  the  subject  must  be  regulated  by  the  general  law 
respecting  writs  of  error  and  appeals.  Either  party  is  at  liberty,  there- 
fore, to  appeal  from  such  a  decree  within  five  years  from  the  time  of  He 
rendition.  United  State*  v.  PacMeco,  261. 
28.  Under  the  sixty-third  rule  of  this  court,  an  appellee  In  a  case  from  California 
may  docket  and  dismiss  according  to  that  rule;  but  a  new  appeal  may 
be  taken  at  any  time  within  five  years,  or  it  may  b*  that  the  record  may 
be  filed  by  the  appellant  at  the  same  term  at  which  a  certificate  or  record 
had  been  filed  by  the  appellee,  and  the  case  dismissed.    Ibid. 
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24.  After  a  e«ie  has  been  thus  docketed  and  dismissed  at  the  instance  of  an 

appellee  who  is  a  claimant  of  land,  if  a  patent  should  be  taken  out,  it  will 
still  be  subject  to  be  reviewed  by  this  court  at. any  time  within  the  five 
years  above  mentioned.  Ibid. 

25.  Where  an  appeal  from  a  decree  is  taken  within  ten  days  from  the  rendition 

of  the  decree,  it  is  in  time  to  operate  as  a  •upersedeas;  and  so,  also,  if  taken 
within  ten  days  after  the  decree  is  settled  and  signed.  SUtby  v.  Foot*,  290. 

26.  A  decision  on  a  motion  for  a  new  trial,  being  addressed  to  the  discretion  of  the 

court,  is  no  ground  for  a  writ  of  error.     Warner  v.  Norton,  448. 

27.  Exceptions  must  be  taken  or  the  points  reserved  whilst  the  jury  are  at  the  bar. 

Barton  v.  Fortyth,  632. 

28.  An  objection,  that  the  executors  of  the  assignee  had  distributed  a  portion 

of  the  money  in  the  regular  course  of  administration,  should  have  been 
made  when  the  cause  was  before  this  court  upon  its  merits.  After  a 
mandate  has  gone  down,  and  the  cause  came  before  the  Circuit  Court 
for  a  settlement  of  accounts,  the  objection  comes  too  late.  William*  v. 
Gibbe*,  535. 

29.  No  objection  can  be  made  to  the  Circuit  Court  allowing  a  supplemental 

answer  to  be  filed  when  the  mandate  went  down.  It  was  like  a  petition 
to  bring  before  the  court  the  facts,  which  were  proper  to  be  known 
before  instructions  were  given  to  the  master  as  to  the  mode  of  settling 
the  accounts.    Ibid, 

30.  An  order  of  the  Circuit  Court  to  quash  an  execution,  is  not  such  a  judg- 

ment as  can  be  reviewed  in  this  court  by  a  writ  of  error.  MeCargo  v. 
Chapman,  555. 
.  31.  Where  there  was  an  order  of  the  Circuit  Court  to  set  aside  a  judgment  upon 
payment  by  the  defendant  of  the  costs  which  had  accrued  up  to  that 
time,  the  plaintiffs'  counsel,  by  not  insisting  upon  the  payment  of  such 
costs,  thereby  impliedly  waived  the  condition  upon  which  the  judgment 
was  to  bo  vacated,  and  cannot  proceed  upon  the  judgment  as  being  still 
in  force.    Ransom  v.  New  York,  581. 

32.  Other  circumstances  lead  to  the  opinion  that  it  was  the  understanding  of 

both  sides  that  the  judgment  should  be  vacated.    Ibid. 

33.  This  court  therefore  overrule  a  motion  for  a  mandamus  directing  the  court 

below,  to  set  aside  the  order  vacating  the  judgment,  or  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue.    Ibid. 
SPECIAL  VERDICT. 

L  Every  special  verdict,  in  order  to  enable  the  appellate  court  to  act  upon  it, 
must  find  the  facts  on  which  the  court  is  to  pronounce  the  judgment 
according  to  law,  and  not  merely  state  the  evidence  of  mots.  In  this 
manner  it  becomes  a  part  of  the  record.    Suydom  v.  WilUameon,  429. 

2.  Where  there  is  no  dispute  in  regard  to  the  facts,  and  consequently  no  neces- 

sity for  any  ruling  of  the  court  in  admitting  or  rejecting  evidence,  the  case 
may  be  brought  before  an  appellate  court  by  a  special  verdict  or  an  agreed 
statement  of  facts.   Ibid. 

3.  But  in  such  a  case,  the  previous  rulings  of  the  court  upon  questions  of  evi- 

dence do  not  come  before  the  appellate  court,  unless  brought  up  by  a  bill 
of  exceptions.    Ibid. 

4.  A  special  verdict  requires  the  presence  and  assent  of  the  court,  and  a  bill  of 

exceptions  must  always  be  signed  and  sealed  by  the  judge.    Ibid. 
STATE  COURTS-JUDGMENTS  OF. 

i.  The  courts  of  Pennsylvania  have  decided  that  a  pre-emption  right  to  islands 
in  the  Susquehanna  liver  could  not  be  obtained  by  settlement  before  the 
Revolution,  and  this  conrt  adopts  their  decision.  Fitker  v.  Haldewum,  188. 

3.  Where  there  were  proceedings  in  a  State  court  between  a  bank,  one  of  its 
creditors,  and  one  of  its  debtors,  and  the  bank  having  failed,  assigned  its 
assets  to  trustees,  who  intervened  in  the  dispute  between  the  other  two 
parties,  the  judgment  of  the  State  court,  against  the  intervenors  must  be 
considered  final,  and  a  bill  filed  by  them  in  the  Circuit  Court  of  the 
United  States  must  be  dismissed.    Ingrnham  v.  Vweon,  486. 

3*  If  there  were  irregularities  in  the  proceedings  of  the  State  court,  it  was  for  that 
court  to  correct  them,  had  complaint  been  made  at  the  proper  time.  Ibid 
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866  GoMnmonov • 
TARIFF. 

1.  By  th6  eighth  1600011  of  the  act  of  Congress  passed  on  the  30th  of  July, 

1846,  (n  Slot,  at  L.,  42,  43,)  it  is  declared  that  if  the  appraised  value 
of  imports  which  hare  actually  been  purchased  shall  exceed  by  ten  pec 
centum  or  more  the  val-e  declared  on  the  entry,  then,  in  addition  to  the 
duties  imposed  by  law  on  the  same,  there  shall  be  levied,  collected,  and 
paid,  a  duty  of  twenty  per  centum  md  mlortm  on  such  appraised  value. 
Samjmm  t.  Pesetas,  671. 

2.  The  true  construction  of  this  section  is,  that  the  additional  duty  of  twenty 

per  centum  is  to  be  levied  only  npon  the  appraised  value,  and  not  upon 
charges  and  commissions  added  to  it.    Ibid. 

3.  The  day  of  the  sailing  of  a  vessel  from  a  foreign  port  Is  the  true  period  of 

exportation  of  goods.  The  Secretary  of  the  Treasury  so  directed  it  to  be 
done,  as  be  had  a  right  to  do  by  law;  and  this  court  concurs  with  him 
in  this,  as  being  a  correct  exposition  of  the  statute.    Ibid. 

4.  Where  an  importation  was  alleged  to  be  an  unit,  but  divided  into  two  in- 

voices for  the  sake  of  convenience,  and  entered  of  different  values,  each 
invoice  must  stand  upon  its  own  footing;  and  the  whole  cannot  be  aver- 
aged, so  as  to  avoid  the  additional  duty  which  is  levied  upon  one  invoice 
taken  by  itself.      Ibid. 

5.  Where  an  examination  made  by  the  merchant  appraiser  was  such  as  is 

usually  made  in  buying  and  selling  hemp  in  bales,  and  was  satisfactory 
to  the  merchant  appraiser,  it  was  not  open  to  the  importer  to  show  that 
he  adopted  a  mode  of  examination  insufficient  to  detect  fraudulent  pack- 
ing or  diversities  in  the.  qualities  of  the  different  parts  of  the  importa- 
tion. Ibid. 
TENDERS-LEGAL. 

L  A  tender  of  the  purchase-money  of  land  held  sufficient,  although  not  precisely' 
within  the  time  nor  according  to  the  terms  of  the  contract.    JS&comU  v. 

TEXAS. 

I.  Wnere  a  person  was  born  at  Goliad,  then  in  the  State  of  Coahuila  and 
Texas,  being  a  part  of  the  Republic  of  Mexico,  which  place  was  also  the 
domicil  of  her  father  and  mother  until  their  deaths,  *nd  was  removed  at 
the  age  of  four  years;  before  the '  declaration'  of  Texan  independence,  to 
Matamoras,  in  Mexico,  this  person  is  an  alien,  and  can  sue  in  the  courts 
of  the  United  States.    Jonm  v.  JfeJfasfert,  8. 

2  Her  allegiance  remained  unchanged,  unless  by  her  election,  which  it  was 
incumbent  on  the  opposite  party  to  show.  Ibid* 

3.  According  to  general  principle!,  mere  alienage  did  not  forfeit  a  title  to  land 

In  Texas;  and  although  the' Constitution  of  Texas  provided  that  no  alien 
should  hold  land  in  Texas,  except  by  title  emanating  directly  from  the 
Government  of  that  Republic,  yet  it  was  afterwards  declared  thai  the 
Legislature  should,  t>y  law,  provide  a  method  for  determining  what  lands 
may  have  been  forfeited  or  escheated.    Ibid. 

4.  In  the  absence  of  such  a  legislative  provision,  a  title  emanating  from  the 

Government  of  Mexico,  anterior  to  Texan  independence,  is  not  forfeited* 
Ibid. 

5.  In  a  court  of  law,  where  a  grant  from  the  Government  is  in  regular  form, 

it  is  not  proper  to  inquire  into  the  voidability  of  the  grant  from  equitable 
considerations.  Ibid. 

6.  By  the  laws  of  the  Republic  of  Texas,  no  action  would  lie  on  a  foreign 

judgment,  and  all.' actions  of  debt  were  prescribed  in  four  years.  Bacon 
v.  Howard,  22. 

7.  When  about  to  form  a  Constitution,  for  the  purpose  of  becoming  a  State 

of  the  Union,  the  Legislature  passed  a  law  permitting  suits  to  be  brought 
on  foreign  judgments,  but  limiting  them  to  sixty  days  when  the  judgment 
•  was  of  four  yean  standing  and  upward.  Ibid. 

8.  The  plaintihY  bill  attempted  to  avoid  the  effect  of  the  last  limitation  as  to 

their  judgment,  whiqn  was  more  than  four  years  old,  on  the  ground 
thai  they  lived  more  than  two  thousand  miles  distant,  and  could  not 
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know  of  tb"  passage  of  the  laet  act  within  time  to  prosecute  their  action. 
Ibid, 
9.  Held,  that  the  last-mentioned  statute  conferred  a  favor,  and  wae  not  retro- 
spective; and  that  plaintiff's  action  was  barred,  whether  he  knew  of  the 
act  or  not.    Ibid. 

10.  The  Constitution  of  the  United  States  does  not  restrain  the  right  of  each  State 

to  legislate  as  to  the  remedy  on  suits  on  judgments  in  other  States.  Ibid. 

11.  Under  the  decisions  of  the  courts  of  Texas,  a  survey  made  of  land  beyond  the 

limits  of  the  surveyor's  district,  although  invalid  at  the  time,  is  ren- 
dered good  by  the  subsequent  approval  of  the  proper  county  surveyor. 
This  court  adopts  the  rule.    DotwtU  v.  Be  La  Lanza,  29. 

12.  Where  patents  for  land  in  Texas  were  erroneously  issued,  it  was  proper  to 

cancel  them.    Ibid. 

13.  In  the  present  case,  the  land  granted  in  Texas  was  alleged  to  be  within 

the  empreiario  contract  of  De  Leon.  After  proof  that  many  of  the  docu- 
ments upon  the  subject  were  destroyed  in  the  revolution,  the  court  left 
it  to  the  jury  to  decide  whether  or  not  the  land  was  thus  situated.  This 
ruling  was  correct     White  v.  Burnley,  235. 

14.  The  fact  that  the  surveyor  included  more  land  than  was  called  for,  does  not 

avoid  the  grant  Whatever  the  State  might  do  to  annul  it,  third  parties 
have  no  right  to  consider  it  void.  Ibid. 

15.  A  gradtee  having  been  compelled  to  leave  Texas,  there  was  no  evidence 

of  his  voluntary  and  final  abandonment  of  the  country.  As  there  was 
no  eridence,  the  jury  could  not  express  an  opinion  upon  the  subject  Ibid. 

16.  Nor  was  there  any  evidence  which  would  justify  the  court  in  leaving  it 

to  the  jury  to  decide  whether  or  not  this  grantee  was  an  alien  enemy 
when  he  made  a  conveyance,  he  being  then  a  resident  of  Louisiana, 
The  mere  met  of  LI*  being  a  Spaniard  was  not  sufficient  for  an  inference 
that  he  was  an  enemy  of  Texas.  The  averment  in  the  deed  that  he  was 
a  citisen  of  Mexico  was  not  sufficient    Ibid. 

17.  Where  a  deed  of  land  in  Texas  was  executed  in  Louisiana,  and  recorded  in  a 

notary's  books,  a  copy  of  it  which  had  been  compared  with  the  original 
by  a  witness  who  was  acquainted  with  the  handwriting  of  the  notary 
(being  dead)  and  the  subscribing  witness,  was  properly  admitted  in 
evidence.    It  was  also  admitted  as  a  record  of  another  State.    Ibid. 

18.  In  order  that  the  statute  of  limitations  shall  begin  to  run,  the  defendant, 

claiming  under  a  younger  title  to  land  which  conflicts  in  part  with  an 
elder  title,  should  have  been  in  actual  possession  of  the  part  which  was 
overlapped  by  the  elder  title.    Ibid. 

19.  The  judge  of  the  District  Court  of  the  United  Stated  in  Texas  had  power  to 

order  the  record  of  a  suit  in  which  he  was  interested  to  be  transmitted 
to  the  Circuit  Court  of  the  United  States  in  Louisiana.  Spencer  v.  Xcsalsy. 
264. 

20.  A  plea  in  abatement,  filed  in  connection  with  pleas  in  bar,  was  irregular; 

and  the  refusal  of  the  court  below  to  allow  the  plea  to  be  filed  is  not 
subject  to  the  review  of  this  court  Ibid. 

21.  A  contract  for  the  sale  of  eleven  leagues  of  land  in  Texas,  issued  be- 

fore the  revolution,  and  subsequently  located  within  the  colonising  grant 
of  Austin  and  Williams,  with  their  consent,  and  certified  by  the  Secre- 
tary of  State,  was  good  without  the  signature  of  the  Governor.    Ibid. 
22. 8o  far  as  the  land  was  within  the  colonising  grant  of  Robertson,  his  con- 
sent was  not  necessary,  the  term  of  his  grant  having  expired.    Ibid. 

23.  Where  no  organisation' of  a  colonial  grant  had  taken  place  by  the  introduc- 

tion of  settlers,  the  land  not  occupied  was  open  for  public  sale,  with  the 
consent  of  the  empresario,  and  the  alcalde  was  a  proper  person  to  pot  the 
.  purchaser  in  possession*    Ibid. 

24.  That  the  survey  was  made  before  the  order  of  survey  was  directed  to  the 

surveyor,  was  not  fatal  to  the  grant    Any  preummary  defects  were  enred 


by  the  patent    The  fairness  of  the  grant  cannot  be  investigated  at  lew, 
at  the  instance  of  a  third  party.    IbU. 
25*  A  power  of  attorney,  authenticated  before  a  regidor,  proved  by  the  haneV 
writing  of  the  region  and  the  assisting  witness 
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SeeAosxTS. 
WASHINGTON— CORPORATION  OF. 

1.  The  power  granted  by  Congress  to  the  corporation  of  the  city  of  Washing- 

ton, "  to  open  and  keep  in  repair  streets,  avenues,  lanes,  alleys,  Ac,  agree- 
ably to  the  plan  of  the  city,"  includes  the  power  to  alter  the  grade  or 
change  the  level  of  the  land  on  which  the  streets,  by  the  plan  of  the  city 
are  laid  out.    Smith  v.  Corporation  of  Wa$hUgtofi?Y&. 

2.  If,  in  the  exercise  of  this  power,  an  individual  proprietor  suffers  inconvenience 

or  is  put  to  expense,  the  corporation  are  not  liable  in  damages.  Ibid. 

WATROUS-^JUDGR. 

1.  A  rule  laid  upon  the  district  judge  of  the  8tate,  of  Texas,  to  show  cause 
why  a  mandamus  should  not  be  issued  for  him  to  allow  an  appeal  in 
a  certain  caso;  but  upon  an  examination  of  the  case,  the  mandamus 
refused.  '  Muttina  v.  Cavasos,  280. 

WRIT  OP  ERROR. 

1.  Although  an  irregularity  in  the  citation  may  be  cured  by  an  appearance  in 
court,  yet  a  defect  in  the  writ  of  er~or,  (such  as  not  naming  a  return  day 
for  the  writ,)  or  an  omission  to  file  a  transcript  of  the  Word  at  the  term 
next  succeeding  the  issuing  of  the  writ  or  the  taking  of  the  appeal,  are 
fatal  errors,  and  the  case  must  be  dismissed  for  want  of  jurisdiction 
Carroll  r.  Dofeg,  204. 
-%.  No  one  can  bring  up,  as  plaintiff  in  a  writ  of  error,  the  judgment  of  an 
inferior  court  to  a  superior  one,  unless  he  was  a  party  to  the  judgment 
in  the  court  below;  nor  can  any  one  be  made  a  defendant  in  the  writ  of 
error  who  was  not  a  party  to'  the  judgment  in  the  inferior  court.  Payne 
v.  JVBst,  219. 

3.  Therefore,  where  there  was  a  judgment  in  the  court  below,  and  certain 

persons  intervened,  whose  petition  for  intervention  was  dismissed,  thev 
have  no  right  to  sue  out  a  writ  of  error  from  the  judgment  to  whicjj 
they  were  not  parties;  nor  was  any  process,  upon  their  intervention, 
served  upon  the  original  defendant    Ibid. 

4.  Rulings  of  the  court  below,  in  admitting  or  rejecting  evidence,  can  be 

brought  to  this  court  for  revision  only  by  a  bill  of  exceptions.  Suydam 
to.  WUUavuon,  427. 
6.  Every  special  verdict,  in  order  to  enable  the  appellate  court  to  act  upon  it, 
*  must  find  the  nets  on  which  the  court  is  to  pronounce  the  judgment 
according  to  law,  tind  not  merely  state  the  evidence  of  facts.  In  this 
manner  it  becomes  a  part  of  the  record.     Ibid. 

6.  Where  there  is  a  bill  of  exceptions,  the  writ  of  error  does  not  operate  only 

upon  that  part  of  the  record.  Wherever  an  error  is  apparent  on  the 
record,  ty  is  open  to  revision,  whether  it  be  made  to  appear  by  a  bill  of 
exceptidns,  or  in  any  other  manner.  Ibid. 

7.  Where  there  is  no  dispute  In  regard  to  the  facts,  and  consequently  no  neces- 

sity for  any  ruling  of  the  court  in  admitting  or  rejecting  evidence,  the 
case  may  be  brought  before  an  appellate  court  by  a  special  verdict  or  an- 
agreed  statement  of  fects.    Ibid. 

8.  But  in  such  a  case,  the  previous  rulings  of  the  court  niton  questions  of  evi- 

dence do  not  come  before  the  appellate  coiirt,  unless  brought  up  by  a  bill 
of  exceptions.    Ibid. 

9.  A  bill  of.  exceptions  may  include  in  its  scope  the  rulings  of  the  court  as  to , 

th*  admissibility  of  evidence,  which  a  demurrer  to  evidence  cannot  do. 

Ibid. 
10.  A  demuner  to  evidence  makes  the  evidence  a  part  of  the  record.     J  bid. 
11  So  where  oyer  of  any  instrument  is  prayed,  or  there  is  a  demurrer  to  any 

part  of  the  pleadings.  Ibid. 

12.  A  writ  of  error  operates  only  upon  the  record,  and  brings  it  into  this  court. 

Ibid. 

13.  Therefore,  where*  a  paper  wee  filed  in  the  court  below  after  the  writ  of 

error  .wai  issued,  which  paper,  purporting  to  umtain  all  the  evidence, 
both  admitted  and  rejected,  was  signed  by  the  judge  and  certified  to  be 
correct  by  the  counsel  of  the  appellee,  and  concluded  as  follows:  "A 
verdict  was  then,  by  direction  of  the  court,  taken  for  the  plaintiffs  for  the 
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premises  claimed,  subject  to  the  opinion  of  the  court  upon  the  questions 
of  law,  with  liberty  to  turn  this  cone  into  a  special  verdict  or  bill  of  ex- 
ceptions," this  paper  cannot  be  considered  a  part  of  the  record.    Ibid. . 

14.  A  special  verdict  requires  the  presence  and  assent  of  the  court,  and  a  bill 

of  exceptions  must  always  be  signed  and  sealed  by  the  judge.    Ibid. 

15.  In  this  case,  thenaper  is  merely  a  report  of  the  judge  who  presided. at  the 

trial,  and  as  sWh  must  be  disregarded  by  this  court.   Ibid. 

14.  Under  the  twenty-fifth  section  of  the  judiciary  act,  where  the  jurisdiction 
of  this  court  is  not  shown  upon  the  record,  the  writ  of  error  must  be 
dismissed;  but  under  the  twenty-second  section,  if  no  error  appears  upon 
the  record,  the  judgment  of  the  court  below  must  be  affirmed.    Ibid. 

1*1.  This  court  again  decides,  that  after  a  case  has  been  brought  here  and  de- 
cided, and  a  mandate  issued  to  the  court  below,  if  a  second  writ  of  error 
is  sued  out,  it  brings  up  for  revision  nothing  but  the  proceedings  sub- 
sequent to  the  mandate.    RobtrU  v.  Cooper,  467. 
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